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1 Executive Summary
This document records the experiences I have recently encountered while exercising IBM’s 
GOM (Global Opportunity Management) internal transfer process.  It alleges specific irregu-
lar and illegal acts.  It concludes with specific allegations and accusations, and with the de-
mand that I be transferred to the position identified as “SWG-0436579” forthwith, for the 
reasons stated herein.

2 STD And Disability
I have been on STD (Short-Term Disability) leave since August 15, 2011.

Strictly speaking, only the fact of my STD leave is relevant to the present document, and not 
the detailed reasons for my STD.  Nevertheless, it is noted here that as justification for my 
STD, I duly identified myself as a handicapped individual, who is unable to perform my 
present job assignment due to re-activation of pre-existing handicap — namely, ASR (acute 
stress response) and PTSD (post-traumatic stress disorder), now caused by psychological 
abuse/blackballing/harassment/bullying/retaliation/IIED (intentional infliction of emotional 
distress), instigated upon me by my manager, Daniel Feldman (who had specific prior knowl-
edge of my peculiar susceptibility to such attacks).1  Said justification has been presented to 
IBM IHS (Integrated Health Services) in the form of four consecutive MTRs (Medical Treat-
ment Reports), on the basis of which IHS has officially certified my STD.  Furthermore, in my 
effort to achieve reasonable accommodation for my disability (exiting from STD and returning 
to a regular work life), I have disclosed my disability to the responsible authorities within 
IBM, by waiving my right to IHS confidentiality to the extent of publicizing the nature of my 
disability and distributing it to IBM HR and others (including IBM Legal and Corporate Offi-
cers), via my Complaint (see Related Documents).

3 Initiation Of Transfer Process
IBM has refused to discipline or regulate Dan, as a result of which my continuing to work for 
him became impossible under the circumstances.  Therefore I have been forced to make 
many requests for “reasonable accommodation” (in the sense of ADA, the Americans with Dis-
abilites Act, as amended), specifically for “last resort” accommodation, job reassignment 
(transfer).  Unfortunately, for a long time, all my requests and suggestions along these lines 
were denied by IBM, usually silently, despite strong federal and state legal guarantees to the 
contrary.

Ultimately, IBM relented, to the sole extent of permitting me to find myself a transfer via the 
regular GOM process (in particular, IBM refused my request that they lend me proactive as-
sistance in finding a transfer position for me).  Appendix A.

1⋅ Though, the same harm would result to me no matter who the instigator was.  That is, we are not here 
dealing with a limited-scope “personality conflict” between myself and anyone, but with a wide-scope 
long-term impairment that limits a major life activity (noting that I literally fainted while enduring one of 
Dan’s attacks upon me).
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4 GOM: Job Discovery & Application (Mon, Nov 
28)

So, turning to GOM, I entered the search criteria that most closely matched my current posi-
tion at Netezza (including geographic location).  See Appendix B (the search criteria I entered 
are shown in the upper-right-hand corner).

To my inquiry, GOM reported a single potential opportunity, identified as SWG-0436579.  I 
looked at the detailed description of SWG-0436579; Appendix C.  It looked like a good match 
to me (bearing in mind always that I’d really wanted to remain doing my Netezza job all 
along, without the necessity off doing a job search at all).

The hiring manager’s name is given as Christopher Kime (who I’d never heard of at the time, 
of course), located in Austin, Texas.  Note also that the job was first posted on September 26, 
which means it had gone for 2 months without being filled — that was a long time, which bod-
ed well for my having a good chance of getting the job (they were probably getting anxious to 
fill the position).

So I submitted my application for the job, via GOM.  The application included my résumé, 
both short-form and long-form (omitted here; irrelevant to this Complaint).

I informed Dan of my application, which he acknowledged, approvingly.  Appendix D.

5 Invitation To Phone Interview (Wed, Nov 30)
On Wednesday, November 30, I received a Lotus Notes invitation from Chris Kime, for a 
phone meeting with him on Thursday, Dec 1, to discuss the transfer I’d applied for.  Appendix 
E.

In the invitation, Chris notes my technical qualifications for the job seem perfectly adequate, 
and the only real concern would be my “fit” for the position, both in terms of my interest for 
the work, and meshing with the existing team members.  That (minimal) level of scrutiny 
seems appropriate for the purposes of an internal job transfer (though it was too much scruti-
ny for ADA purposes, which I was unaware of at the time; see below).

I “accepted” the invitation (i.e., I agreed to having the phone meeting).

In addition to the acceptance, I also sent Chris an email the day of the phone interview.  Ap-
pendix F.  In my email to Chris, I went into some detail about “reason for transfer”.  I did this 
proactively, in a good-faith effort to to inform Chris as much as reasonably possible about my 
situation.  Everything I wrote to Chris was truthful and informative, though of course it 
wasn’t feasible to go into depth about my ongoing C&A (Concerns & Appeals) process.  In 
particular, I was careful to explain that my STD/disability would have no effect whatsoever on 
the work I would do for him (because I am “disabled” only to the extent of working under 
Dan, or another similar abusive manager).  Also in this email, I forwarded Chris some samples 
of my (technical) work, as proof of my qualifications for the position.
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6 Phone Interview (Thu, Dec 1)
The phone interview happened as scheduled, on Thuursday, December 1 (scheduled for 1:30–
2:00 PM EST, actually took a little longer than that).  The interview was totally positive and 
highly successful.

At the technical level, we observed I didn’t know much, if anything, going-in, about the specif-
ic technology area (message queueing), or product, “MQ NonStop” (IBM MQ Series, now 
known as WebSphere MQ, on HP/Tandem NonStop hardware).  We knew that would be the 
case, but it didn’t matter, because those were more specialized details that would be easy to 
come up to speed on, as has to be done with any new project in any case (as we both recog-
nized/acknowledged).  What was important was the overall/general level of technological 
savvy and experience required on middleware/infrastructure, and I certainly had that in 
spades.

At the level of “reason for transfer” (which I’d already mentioned in my email earlier that 
day), I stated that I’d been on STD (but didn’t say anything detailed about the reason or cir-
cumstances), which had afforded me the time/opportunity to reflect on the kind of work I’d 
been doing at Netezza, namely performance-specific.  I told Chris I’d decided that while I 
found a lot to like about performance, and that I’d made many significant contributions while 
at Netezza, that overall I’d like to be doing something more development-oriented.  This is 
what the job position offered, so this was a good match.

At no time during the phone call did I mention anything “negative”, such as the IDR/C&A 
complaint/process I was involved in, or the reason for STD.

The only hint (and it was merely a hint, though again foridden by the ADA; see below) of neg-
ativity from Chris’s side was when he noted that my recent job history seemed to indicate a 
series of short-lived jobs, and he expressed some concern that maybe I was a “job-hopper” 
(though he didn’t actually use that term), i.e., someone who easily grew dissatisfied/restless 
with any job and quickly moved on to something new.  I assured him, truthfully, that the rea-
sons for my recent short-lived jobs were “not exactly my choice or fault”, citing the failures of 
various projects I’d gotten involved in — through, however, no fault of my own (after all, 
when you come into a losing project, late in the game, you can’t turn it around no matter how 
good you are).  Chris seemed wholly appreciative of this explanation (which is a common 
plight in our industry in any case), so he dropped the point without any further expressed 
concern.  I did not mention that in this case, too, it wasn’t my idea to transfer, rather it was 
Dan/IBM who was forcing me to transfer (the point being that Chris had nothing to worry 
about on this score, at least with respect to this job-changing event) — because, to do so 
would have infringed on the confidentiality of STD.  To finish-up this point, Chris asked and/or 
I mentioned (I forget who initiated it) that my current management (Dan Feldman) was sup-
portive of my transfer, and that Chris should feel free to contact him.  [Of course, there was 
never any hint of concern that maybe I’d “flunked out” of any jobs due to some inadequacy on 
my part, because that’s never been the case.]

The whole interview convinced both of us that we had a very good match indeed.  So the next 
step was to go for an in-person interview with the team I’d be working with in Littleton, 
specifically with the two most relevant/senior people: Harvey Harrison and Brian Doherty. 
Chris said he’d set that up.
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7 Setting Up In-Person Interview (Mon, Dec 5)
Following up on Monday, December 5, I pinged Chris, and he responded to me, saying he’d 
get something set up, and I re-responded to him.  The Littleton interview did get scheduled.  I 
also notified Dan of the pending interview, asking him for his support/permission, which he 
proffered.  He also CC’d Diane Adams (which I hadn’t done) — this in particular proves that 
HR was fully aware of the transfer process.  Appendix G.

8 In-Person Interview (Thu, Dec 8)
The interview in Littleton was set up for, and did happen on, Thursday, December 8 (sched-
uled for 11:00–12:00, actually lasted until ~12:30).

I was scheduled to meet with, and did meet with, two people: Harvey Harrison and Brian Do-
herty.  This is a small number of people to meet with for a job interview, but that’s easily at-
tributable to the facts: (i) it was an internal-transfer interview, hence required minimal 
scrutiny; (ii) it was a small team, so no need to talk to many people; (iii) Harvey and Brian ap-
peared to be the most senior people, and the ones I’d be working most closely with in any 
case.  (Though, again, such interviews are forbidden by the ADA; see below.)

The two interviews were unremittingly positive, and otherwise unremarkable.

Harvey met me at the door, and walked me into the workspace.  The Littleton facility is huge, 
but by dumb luck I’d walked into the entrance door that was closest to their workspace (em-
ployee side-door entrance of building LKG1), and in fact their workspace was the workspace 
closest to that door (first workspace on the first floor, to the left).

Harvey walked me directly into a meeting room near their workspace (not to his office/cube 
first), where we talked for ~45 min.  The talk was nominal.  He’d looked at the materials I’d 
forwarded (résumé and samples of work), and I showed him some additional work-samples I’d 
brought along (not allowing any copies to be made, nor even close study done, because they 
were materials I’d produced at other companies [this is usual in today’s job market, it’s not a 
breach of any sort of intellectual-property or non-disclosure rules, because no proprietary in-
formation is communicated]).  He had only positive things to say about any of this stuff, noth-
ing negative.  We also mumbled a bit about technical qualifications for the position, but not 
much (no “test” questions, for example) because it was quite clear from the get-go that I was 
fully qualified for the work.

What the work involved was, briefly stated, “porting the IBM WebSphere MQ software (for-
merly known as MQ Series) to HP/Tandem hardware”.  As Harvey himself stated (echoed by 
Brian later), this wasn’t the most exciting, forward-looking work in the world.  For example, 
the work was based on the C programming language (not a more modern language, such as 
C++ or Java).  He/they told me this in order to make sure I was setting my sights realistically, 
to make sure he wasn’t selling me a bill-of-goods.  That was appropriate on his (and Brian’s) 
part, and I appropriately acknowledged that I’d work on less-than-leading-edge technologies 
before, with good success (citing especially my time at Funk/Juniper.

Perhaps the most interesting thing Harvey told me was that very recently (earlier that very 
week), decisions had been made within their project group to do additional work (due to posi-
tive customer demand, and IBM’s acquiescence to it), and along with it, additional hiring 
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(above and beyond the single job posting I’d found on GOM).  Harvey said something along 
these lines: “Upper management asked me how many more people I’d need to do the work, 
and I said a dozen, but we’ll be luck to get hiring reqs for a half-dozen, so there will be plenty 
of work to go around.”  I got the distinct impression he was telling me this in order to give me 
an “early read” that I’d be offered a position on the team.

Really, the only concern (if you can call it such) Harvey mentioned was whether or not the job 
would prove to be interesting from my point of view.  In particular, he mentioned, in addition 
to the mainline development I’d expressed an interest in, their group also does a lot of cus-
tomer-support work, including especially a measure of related documentation tasks, that 
went along with customer-support, noting that I didn’t have much/any of that on my résumé. 
I told Harvey I’d read the job description, which adequately described the customer-
support/documentation aspect, and was satisfied I’d be interested in doing that as part of my 
work.  In particular, I also told him that documentation was a particular long/strong suit of 
mine, directing his attention again to the work samples I’ve provided, and saying words along 
these lines: “I’m fully aware that it often/usually falls to new members of a team to bring the 
documentation/wiki up-to-date (in the process of learning-the-ropes, and in addition to newbie 
development tasks such as debugging), and that I was accustomed/happy to do that.  Anyway, 
whenever I do a development project, I always document it appropriately.  This especially in-
cludes comments in source code, because on any long-lived code base there are more readers 
than writers, and even when I’m re-approaching some code I myself had written originally, 
comments in the code were necessary to quickly bring me back up to speed on what the code 
was doing.”  He agreed with all this motherhood-and-apple-pie, of course.

Further, I told Harvey, I’d applied for some temporary (3-6 months) customer-support-related 
job-rotation at previous places I’d been (AT&T, Groove), but had not been chosen (for the os-
tensible reason, I’d been told, that my technical talents were too crucial to the success of de-
velopment projects that I couldn’t spared for such “field work”).  This showed I had an 
interest in doing customer-support (part-time, not full-time, which is exactly what this job op-
portunity entailed).

Harvey also told me that a good deal of pressure can arise at times in the customer-support 
role, and he gave me an example of his from recent experience, where a customer was 
blocked by a (claimed-)bug in their product, losing “billions” of dollars a day (he actually cited 
a more specific number, which I don’t remember exactly, perhaps on the order of $27 billion), 
hence the customer and Harvey’s management-line were “sitting in his cube, looking over his 
shoulder, demanding a quick solution”.  I couldn’t quite match that, but I did my best by relat-
ing to him my own example that I’d discovered a potential bug (breach of intellectual proper-
ty law) in a piece of my code immediately before announced-initial-public-release of product 
at a startup I was in (Groove), whereupon I drove into work at 10 PM on the day of my ill-fat-
ed discovery, and worked alone overnight to fix the problem, finishing successfully at close-
of-business the next day, so that the public-release the following day.  He liked that story.

At the end of Harvey’s interview, he took me to the machine room (a.k.a. “lab”), to show me 
the HP/Tandem hardware that was the target of their work.  The machine room was huge 
(“~acres”, so-to-speak), but his machines were consolidated together into one single small 
space.  There were just a few, rack-mount (“~refrigerator-sized”) machines, but that was 
enough (just one sample machine of each generation/version they needed to support).

At the end of the session with Harvey, he walked me to his office/cube area, to show me the 
work environment.  I commented that it was a nice space (especially that there was a nice 
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view of a sunny/grassy/tree-filled hillside, which was nice, given that it was on the first floor, 
so no horizon-view could be available).  There, Harvey vaguely pointed out some of the other 
team members, but didn’t introduce me to any of them, except Brian Doherty.  After a pleas-
ant hand-off (where Harvey said he’d “failed to scare me off yet”), Brian took me back to the 
same interview room, and we talked for another ~45 min.  This, too, was nominal, and com-
pletely positive/successful, covering a lot of the same ground as with Harvey.  Brian and I 
even had time to chat about some personal things (this is not unusual, to get a sense of how 
personable a candidate it, i.e., to see whether they’ll fit into a working team at a human 
level).  For example, we talked about how we both had daughters of the same age (high-
school senior) who were playing out the college-search scenario (his daughter wanting a big-
size state-school type of place, my daughter wanting a small liberal-art school), and how his 
exercise of choice was soccer while mine was running.

Brian also seconded what Harvey had said about the recent successes of the project, and the 
current push to beef up the number of staff-members.  We also talked about the cus-
tomer-support and documentation aspects.  No problems were surfaced by anybody about any 
of this.

One of the two (Harvey or Brian), at some transition-point, also walked me to the local 
kitchen/supply area.  At the end of Brian’s interview, noting this was lunchtime, he mentioned 
that he and Harvey usually didn’t take lunch until somewhat later, but there was a Starbucks 
in a nearby cafeteria area (in the building), and he’d be happy to drop me off there if I want-
ed.  I accepted, saying I could use a coffee, and that I wanted to explore the building before 
leaving.  So that’s what he did, and that’s what I did.

All in all, a perfectly pleasant introduction to what was “sure” to be my new job and col-
leagues.  This was a project, and these were people, I’d surely like to work with.

9 “Very Positive” Follow-Ups (Dec 9, 12)
Appendix H.

I sent a thank-you letter to Chris, Harvey and Brian after my interviews, the next day, Friday, 
December 9.

Chris got back to me on Monday, December 12, with a “very positive” note (his words), say-
ing he would “be following up with my management chain” (his words).  I was elated, because 
I knew this meant the interviewing team considered me a good fit for the position (confirming 
the impressions I’d received from them during the interview cycle), and they were moving 
ahead with an affirmative recommendation to progress my transfer application through their 
management chain.  Chris’s later recollection of his own “optimism” at this time (Appendix L) 
confirms the correctness of my impression.  Too, if Chris/Harvey/Brian had wanted to reject 
me for any reason, they would have done it right then and there, and I would have received 
an unambiguous rejection letter, not the unambiguously “very positive” letter I did receive. 
(Though yet again, we note that such concerns about “offer/acceptance” are prohibited by the 
ADA; see below.)

So only sign-off formalities were now required to make the transfer complete.  In my experi-
ence, such formalities are a “sure thing”, absent a catastrophic event (I’d only ever seen this 
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stage fail once, at a start-up company, due to a major negative financial downturn report, 
forcing all hiring to be frozen).  So I replied to Chris in kind, with a “very positive” response.2

As I’d indicated to team members during my interviews (and was in any case deducible from 
the known fact that I was on STD), I was prepared to start work in Littleton upon a single 
day’s notice, and I was eagerly anticipating that event.  This being the holiday season, howev-
er, many people were taking vacation days from work, so Chris prudently cautioned that “giv-
en the time of year”, he couldn’t “make any promises on timelines”, but he’d keep me 
informed.

I responded that I understood the unpredictable timing he indicated.  Thereupon, I prepared 
to wait until after New Year’s for my transfer/relocation to Littleton to be consummated.

10 Waiting Period; Patent & QR Code (Dec 16 – 
Jan 5)

Given that there was now going to be a period of a few weeks of wait-time (though under the 
ADA there shouldn’t have been; see below), I viewed that as an opportunity for me to do some 
boning-up on the new technology I’d be working with/on (which I did quickly, it was easy), 
and to keep in touch with my new colleagues.  For that reason, I notified them when my most 
recent patent was awarded, the following week.  Appendix I.

Of more interest was that I wanted to find a way to further assuage concerns (though it was 
not visibly necessary) regarding my penchant/qualifications for customer-support and/or doc-
umentation.  I discovered a perfect way to do that: QR Codes.  Appendix J.

This was a pure documentation (not development, purposefully) project I’d gotten myself in-
volved in, quite outside of any IBM-related work, but it now provided me with an excellent 
way to show off some of the skills that Chris/Harvey/Brian seemed most interested in.  So I 
now put in some special, exerted effort into my QR Code project.

In brief: this was a very nice little piece of work that was guaranteed to prove, beyond any 
doubt whatsoever, that I did indeed have a strong interest and aptitude in the kinds of cus-
tomer-support-cum-documentation role Chris/Harvey/Brian wanted.  That is: after this QR 
Code demonstration, it would not be possible for anyone to say they were “reasonably con-
cerned” about whether I would be “interested” in doing the job-on-offer, or that I would 
“jump ship” at an inopportunely early date.

I completed the QR Code project very successfully, right on schedule.  Appendix K.

11 Rejection Letter (Fri, Jan 6)
The first week of the new year is when I’d expected the formal job papers to get signed off, 
according to the reasonable expectations of the “very positive follow-ups” (above).  But then, 
out of the blue, I received a bombshell rejection letter (ironically, in “response” to my “Happy 
New Year” email).  Appendix L.

2⋅ It was for this reason (the “very positive” exchange between Chris and myself) that I decided not to apply 
for LTD.  For now, there was no need to go the LTD route.
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This was a “bombshell” letter, because it was so totally unexpected by me (an “impossible” 
result).  Indeed, Chris explicitly states this development is “unfortunate”, and he actually 
“apologize[s] that [his] earlier optimism did not reflect the reality”.

Very remarkably, the rejection letter is completely candid on its face, in its explanation that 
the precise reason for rejection is that I am availing myself of IBM-guaranteed STD benefits.3 
Yet, the STD was officially certified by IHS, and IBM’s own promulgated description of STD 
(http://w3-01.ibm.com/hr/us/benefits/shorttrmdisability.html) explicitly states: “While 
you’re receiving benefits under the IBM Short-Term Disability Income Plan, you’re considered 
an active employee”.  This rules out any potential formal/procedural reason for rejecting me 
due to STD status.

Hence (that is, provably absent formal/procedural reasons), the only possible way to under-
stand the rejection is that I was rejected for the reason that I am disabled (or some variation 
thereof, say, for example, that I was taking medical leave as an accommodation for disable-
ment).  This means I was “treated disparately”, by inflicting a negative job action upon me, 
because of my disability.  And this is the very definition of “forbidden discrimination”, pure 
and simple.4  Looked at from any direction or through any lens, this is plainly a direct breach 
of ADA law (adverse job action based upon discriminatory animus, as proved by voluntarily 
self-admitted direct evidence).

12 Cover-Up (Wed, Jan 11–20)
Yet, as big a bombshell as the rejection letter was, a bigger bombshell was to follow.  Appen-
dix M.

I informed Dan of the rejection on Wednesday, January 11.  Dan (supported by Diane Adams) 
responded on Monday, January 16, claiming that Chris’s stated reason for rejection was a 
false one, not the real reason for rejection.  Instead, Dan asserted the real reason for rejec-
tion was that “the team did not think you were the right fit for the position”, based upon cer-
tain (unspecified) “legitimate business reasons”.

Dan’s proffered account is incompatible, and irreconcilable, with how the events themselves 
actually developed (as reported above).  It suffers from too much hand-waving, and too little 
evidence.  It is a murky, non-specific revision, compared to Chris’s crystalline-clear, particu-
larized, authenticated language.  It is unsupported by any kind of convincing proof whatsoev-
er.

Dan’s account even invites us to disregard our own prior experiences, and believe in a new 
paradigm, a “behavior against kind”.  That is, it doesn’t square with the irrefutable fact that I 
had already previously been visited by multiple negative actions, based on-the-record upon 
the mere fact that I was availing myself of STD benefits:

■ Russell Mandel’s refusal (multiple times) to progress my IDR/C&A, while on STD.

3⋅ In the rejection letter, a secondary afterthought is tacked on, concerning “the work being to [my] liking, 
and keeping [me] as a productive and satisfied member of the team”.  Besides being unsupported by any 
articulable explanation, the afterthought nature of this add-on makes clear it is non-determinative.

4⋅ It is also “discrimination retaliation”, in that it tends to dissuade me from pursuing rights guaranteed to 
me under discrimination law.
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■ The recission of my physical access rights to IBM buildings, and Russell Mandel’s 
refusal to reinstate same, while on STD.

■ The recission of my electronic access rights to Netezza VPN, and the refusals by 
Russell and Dan (and Diane) to reinstate same, while on STD.

We are therefore forced, by plain rational logic, to conclude that Dan’s account is unreliable 
and false, and that Chris’s is correct and truthful.

13 GOM, One More Time
In desperation, I turned to GOM one more time.  When I’d searched GOM previously, I’d done 
so on my own.  While I’d been offered the assistance of Diane Adams (Appendix A), I had the 
distinct impression her level of assistance would extend to nothing further than a tutorial on 
“here’s how you use GOM”, as if that involved some sort of deep magic, whereas I’d looked 
into GOM and I knew using it was trivial.  But now Dan was pressing her assistance yet again 
(Appendix M), so I thought I might as well hear what she had to say.  Nothing to lose, and an 
outside chance of something to gain.  Appendix N.

I needn’t have wasted my time.  I spoke to Diane by phone on Thursday, January 19, 9:30–
9:50 AM.  Sure enough, her “assistance” extended solely to how to navigate GOM, without a 
single word of IBM’s going beyond GOM to assist me in any way, shape or form.

14 Obligations Under ADA
The ADA provides many strong protections for disabled employed Americans.  It would take 
us too far afield to survey the ADA in its entirety here, but for our purposes it is relevant that 
we make note of the following obligations it places upon employers:5

■ Dan’s claim about usage of the “right fit” standard (whether true or false) fails to  
comply with the ADA:

The ADA specifically lists “reassignment to a vacant position” as a form of reason-
able accommodation.  This type of reasonable accommodation must be provided to 
an employee who, because of a disability, can no longer perform the essential func-
tions of his/her current position, with or without reasonable accommodation, unless 
the employer can show that it would be an undue hardship.

An employee must be “qualified” for the new position.  An employee is “qualified” 
for a position if s/he: (1) satisfies the requisite skill, experience, education, and oth-
er job-related requirements of the position, and (2) can perform the essential func-
tions of the new position, with or without reasonable accommodation.  The 

5⋅ The quotations here are taken from the EEOC Enforcement Guidance cited in Other Documents, because 
its overview nature is largely compatible with the style of the present document.  Much more information 
is of course available in other publications, including enacted statutes and case law.  It is to be noted that 
the clear trend for ADA protections, like all discrimination protections (both federal and state), continue 
to evolve in the “liberal” direction (that is, stronger protections for employees).
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employee does not need to be the best qualified individual for the position in order 
to obtain it as a reassignment.

■ IBM’s limiting my search for transfer opportunities to only to those listed in GOM 
fails to comply with the ADA:

[Question] Must an employer offer reassignment as a reasonable accommodation if 
it does not allow any of its employees to transfer from one position to another?

[Answer] Yes.  The ADA requires employers to provide reasonable accommodations 
to individuals with disabilities, including reassignment, even though they are not 
available to others.  Therefore, an employer who does not normally transfer em-
ployees would still have to reassign an employee with a disability, unless it could 
show that the reassignment caused an undue hardship.  And, if an employer has a 
policy prohibiting transfers, it would have to modify that policy in order to reassign 
an employee with a disability, unless it could show undue hardship.

■ IBM’s passively pointing me to GOM, and its foot-dragging throughout, fails to  
comply with the ADA:

[Question] Does an employer have to notify an employee with a disability about va-
cant positions, or is it the employee’s responsibility to learn what jobs are vacant?

[Answer] The employer is in the best position to know which jobs are vacant or will 
become vacant within a reasonable period of time.  In order to narrow the search 
for potential vacancies, the employer, as part of the interactive process, should ask 
the employee about his/her qualifications and interests.  Based on this information, 
the employer is obligated to inform an employee about vacant positions for which 
s/he may be eligible as a reassignment.  However, an employee should assist the 
employer in identifying appropriate vacancies to the extent that the employee has 
access to information about them. If the employer does not know whether the em-
ployee is qualified for a specific position, the employer can discuss with the employ-
ee his/her qualifications.

An employer should proceed as expeditiously as possible in determining whether 
there are appropriate vacancies.  The length of this process will vary depending on 
how quickly an employer can search for and identify whether an appropriate vacant 
position exists.  For a very small employer, this process may take one day; for other 
employers this process may take several weeks.  When an employer has completed 
its search, identified whether there are any vacancies (including any positions that 
will become vacant in a reasonable amount of time), notified the employee of the 
results, and either offered an appropriate vacancy to the employee or informed 
him/her that no appropriate vacancies are available, the employer will have fulfilled 
its obligation.

■ IBM’s rejecting my transfer on the grounds of “right fit”, or on any other grounds 
(such as, say, concern about short-term tenancy), fails to comply with the ADA:

[Question] Does reassignment mean that the employee is permitted to compete for 
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a vacant position?

[Answer] No.  Reassignment means that the employee gets the vacant position if 
s/he is qualified for it.  Otherwise, reassignment would be of little value and would 
not be implemented as Congress intended.

15 Allegations & Accusations
For the reasons put forth above, I hereby make the following allegations and accusations.

IBM has wantonly violated the ADA, by refusing to properly interact with me for the purpose 
of obtaining reasonable accommodation by reassignment (transfer), by committing the follow-
ing impermissible acts:

■ IBM failed to assist me in identifying an existent funded vacant position (apart from 
merely permitting me to use the GOM process, in the same manner as all other em-
ployees).

■ After I myself found such a position, for which I was universally acclaimed to be 
qualified by education, training and experience, and I actively applied for it, IBM 
required me to additionally interview for it.

■ IBM rejected me for said position, on the stated grounds that (i) I was “on STD”, or 
alternatively that (ii) I wasn’t the “right fit”.

I believe that Chris Kime’s rejection letter (Appendix L) provides direct evidence of discrimi-
nation and retaliation by IBM, based on disability (actual or “regarded-as”, based upon my 
taking medical leave as accommodation therefor).

I suspect that Chris Kime’s up-level management and operations people are involved in 
wrongdoing in this matter.6

I question whether Dan Feldman was involved somehow in undermining my application for 
transfer.

I believe Dan Feldman is actively engaged in a cover-up, and that Diane Adams is supporting 
him in his effort.

16 Demands
For the reasons put forth above, I demand that all illegal (and otherwise illicit) activities 
against me cease immediately.

I also demand that I be granted the transfer to SWG-0436579, as described herein, forthwith.

6⋅ For the record, I believe Chris Kime himself was originally an innocent, naïve, “drive-by-shooting” victim 
in this matter, but whose arm was twisted by person(s) unknown to me, though including at least Dan 
Feldman and Chris’s up-line management, and certain operations (presumably meaning HR) staff.
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APPENDICES
The emails included in these Appendices are rendered as transcriptions (rather than screen-
shot reproductions or PDF dumps from Lotus Notes, for example).  As such, some hand-edit-
ing has been necessary.  Considerations of readability have dictated some insignificant 
changes (such as omitting pro forma headers/footers, and long-form email suffixes such as 
“/Marlborough/IBM@IBMUS”), but the originals are uncorrected as to misspellings, misstate-
ments, typographical niceties (such as choice of font, straight-quotes vs. curly quote-marks, 
hyphen vs. en-dash vs. em-dash, etc.), and so forth.  The intent of such hand-editing is to en-
hance understandability, only.  In no case has any substantive or misleading change been 
knowingly made, of course (though some may have accidentally/inadvertently crept in; for ex-
ample, there may be some “auto-correct bugs,” and some reformatting has been necessary 
because of the “ASCII unfriendliness” of the Notes platform, e.g., some dates had to be typed 
in manually).7  Some editorial commentary has been necessary in a limited number of places 
to maintain the narrative flow; where confusion might otherwise result, such editorial com-
mentary is indicated by the following special/reserved notation:

▶This is an editorial comment.◀

A Email Chain: Transfer Process (Nov 23–28)

■ From: Daniel Feldman
To: Walter Tuvell
Date: 11/23/2011 06:59 AM
Subject: Return to work

Walt:

It is my understanding that you have decided to accept IBM's standing offer to dis-
cuss potential reasonable accommodations supporting your return to work.  As you 
know, you are presently certified for Short Term Disability (STD) until December 
19, 2011.  If you would like, you can conclude your STD period early and return to 
work next week. Or, you can continue to remain on STD until December 19 and re-
turn to work at that time.

As previously stated, IBM does not consider changing your management team to be 
a reasonable accommodation and you therefore will continue to report to me and 
remain in your current position if you return to work. As you know, as your manag-
er it is my responsibility to work directly with the employees who report to me to 
ensure they are meeting their job requirements and performing to the standards 
expected of IBM employees.  If you would like to discuss more specific proposals 
about structuring your work as possible reasonable accommodations, please let me 
know and either we can discuss or, if appropriate, we can engage HR or Integrated 
Health Services (IHS).  If you are interested in exploring other positions through 
Global Opportunity Marketplace, Diane Adams from Human Resources can help 

7⋅ In any case, documents (such as emails) that exist in document-retention databases can/should be 
accessed in their original form if necessary, given proper authorization.  I would welcome that.
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with any questions you have about using that tool and applying for open opportuni-
ties.

Please note that if you choose not to return to work, you have the option of seeking 
continued certification of Short Term Disability beyond your current December 19 
certification date.  If you would like to pursue this route, please follow the IHS 
process of submitting an MTR which provides the appropriate medical support for 
STD eligibility.

Please let me know if you have any questions.

■ From: Walter Tuvell
To: Diane Adams
Date: Wed, 23 Nov 2011 15:12:55 -0500
Subject: GOM

Diane -

I am very interested in vigorously pursing another position within IBM (within the 
same geographical area), as soon as possible.  I will need active assistance in the 
optimal usage of GOM, and I was wondering if you'd be available to help me, start-
ing on Monday?  I am available immediately.

Thank you.

■ From: Diane Adams
To: Walter Tuvell
Date: 11/28/2011 09:00 AM
Subject: Re: GOM

Walt, I'm available between 12:30-1:30pm today if you'd like to connect.  Just let 
me know.  In the meantime, here is the link to Global Opportunity Marketplace 
(GOM) where you will search for jobs.

http://w3-01.ibm.com/hr/global/OppMarketplace.html

And, here is a link to info on how to use GOM:

https://w3-01.sso.ibm.com/learning/lms/content/wbt/directlink/Opportunity_Market-
place/emptraining.html
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B Job Search Results (Nov 28)

▶Pages 2–3 omitted (content-free, irrelevant to this Complaint).◀
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C Job Description (Nov 28)
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D Email Chain: Job Application (Nov 28)

■ From: Daniel Feldman
To: Walter Tuvell
Date: Mon, 28 Nov 2011 08:58 AM
Subject: Return to work?

I haven't received a check-in from you since the week before last and you haven't 
replied to my most recent email about return to work.  Please advise me of your 
plans.

■ From: Walter Tuvell
To: Daniel Feldman
Date: Mon, 28 Nov 2011 2:02 PM
Subject: Re: Return to work?

I sent an STD check-in last week (see below screenshot), and I'm doing so this week 
(with this very note).  Please confirm receipt just so I can be confident that these e-
mails are reaching you.  I understand that I should be checking in each week, and I 
want to be seen as complying with this rule. Thank you.

In response to your e-mail, I will be unable to return to work early from my sched-
uled disability leave.  In fact, the thought of returning to work under your supervi-
sion is leading me to experience extremely high levels of anxiety and an abnormal 
measure of fear.  I intend absolutely no disrespect or rancor in this statement.  It is 
simply my medical reality at this moment; I wish it were different.

It is for this reason that I have pressed for a transfer of some sort as a reasonable 
accommodation.  I appreciate your suggestion to find other opportunities on GOM. 
I found a single position which is appropriate, and I have applied for it.  I would ap-
preciate it if you could be of assistance in helping my application succeed.  Let me 
know if I can provide any further information.

▶Screenshot omitted (irrelevant to this Complaint).◀

■ From: jobs@netmedia1.com
To: Walter Tuvell
Date: 11/28/2011 03:00 PM
Subject: Your IBM application

Dear Walter Tuvell

Thank you for your application to the position Software Developer SWG-0436579, 
USA.  To view the status of your application at any time, please click on the link be-
low and log in using your User ID and password:

© 2012 Walter Tuvell  Page 20 of 43 IBM Non-Confidential



NETEZZA
Complaint

https://bluepages.ibm.com/password/vendor/auth/login.wss?code=hr_globalopp

Yours sincerely,

IBM Recruitment

Please note: this is an auto generated e-mail that cannot receive replies.

Your application will be kept active for 12 months (6 months for Germany and Aus-
tria).

This message is sent on behalf of the IBM entity named above; please note howev-
er, that if your application results in a offer of employment with IBM, the relevant 
IBM entity may be a different one and/or based in a different country.

■ From: Daniel Feldman
To: Walter Tuvell
Date: 11/28/2011 03:21 PM
Subject: Re: Return to work?

I did receive this email.  I think I'm getting all your check-ins; it may be that I 
missed or forgot about the one last week, hence the query and thanks for remind-
ing me of it.

Good luck with your transfer.

Please don't forget about the option of applying for long term disability.  There are 
some deadlines and documentation requirements that you need to pay attention to 
if you pursue that course.  I think the process and its requirements are all well doc-
umented on the HR For You pages, but don't hesitate to ask for pointers (from me, 
Diane or your case manager at Integrated Health Services) if you can't find what 
you need.  Current calculations (provided to me by the accounting folks) are that 
you will exhaust your STD on 1/24/12.
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E Invitation To Phone Interview (Nov 30)
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F Email: Introduction To Chris Kime (Dec 1)

■ From: Walt Tuvell
To: Chris Kime
Date: 2011-12-01 08:28 AM
Subject: Re: SWG-0536579 discussion

Chris -

Thanks for the offer/invitation of talking with you today.  I'm prepared to call you at 
12:30 CST (1:30 EST), but if it's more convenient for you, you can call me instead: 
781-475-7254(c).

In the meantime, I can tell you that I'm coming back from an STD lasting back to 
Aug.  I now have a completely clean bill of health though, symptom-free, will have 
no trouble commuting to work, am working-out and running again, etc.  While away 
I took some time to think about what I like to do best, compared to the "perfor-
mance architect" role I'm currently in, and am hoping to get back into more of a de-
velopment role.  Scanning GOM turned up your opening, hence this inquiry.

That's not to say I don't like performance per se, or that I haven't had success with 
it, insofar as it goes.  Just that in order to really have the effect on a product that I 
think I can contribute, I believe I need to approach the performance aspect more 
from a developer's viewpoint.  Else, the job tends to become more of a "perfor-
mance test/QA" role, which I don't think takes best advantage of my 
background/potential.  This is analogous to a regular (non-performance-specific) QA 
engineer, who can find bugs, but can't "really understand" their import, in particu-
lar how fixing them in "best ways" can improve the product optimally or lead to 
new insights, unless they're doing the development too.

I'm attaching some samples of my work at IBM (can't give you samples of what I've 
done elsewhere, of course :-).  The names of the files map to names of projects as 
given in my (long-form) resume.  I also moon-lighted by designing the format/tem-
plate of the Word/LibreOffice docs, and the enscript docs.

Cheers!

- Walt

▶Attachments omitted (irrelevant to this document): BlktraceBlkparseBtt.pdf, Perf-
Score.pdf, PMtest.pdf, nzVtCapture.pdf, nzVtCapture.sh.pdf, perfScore.py.pdf.◀
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G Email Chain: Setting Up In-Person Interview 
(Dec 5)

■ From: Walt Tuvell
To: Chris Kime
Date: 2011-21-01 01:25 PM
Subject: Transfer

Hi, Chris, I just thought I'd touch base with you to make sure everything in on track 
for talking to you team in Littleton this week.  At the moment, I'm free on Tue 
morning, and all day Thu & Fri.

Looking forward to it!

■ From: Chris Kime
To: Walter Tuvell
Date: 12/05/2011 03:02 PM
Subject: Re: Transfer

Thanks for the follow up.

I expect that Harvey (Harrison) and Brian (Doherty) will be contacting you shortly 
to meet with you in person and discuss the opportunity.  I will make them aware of 
your availability this week.

■ From: Walt Tuvell
To: Chris Kime
Date: 2011-12-05 03:51 PM
Subject: Re: Transfer

That's great Chris, thanks.

Will you be forwarding them the sample work materials I sent you, or should I do 
that, or wait for them to ask, or what?

I also have some additional materials from former jobs, which I can't send copies of 
naturally, but I can carry copies in/out for purposes of casual perusal.  I've found 
over the years that many employers like seeing that kind of stuff (it's never been 
viewed as "confidentiality-abuse" for example, nor would I ever think of doing any-
thing like that), so if that would be helpful please let me know.  This might be espe-
cially useful for C++, because as you know I haven't done any of that at IBM yet.

© 2012 Walter Tuvell  Page 24 of 43 IBM Non-Confidential



NETEZZA
Complaint

■ From: Chris Kime
To: Walter Tuvell
Date: 12/05/2011 04:30 PM
Subject: Re: Transfer

I did forward on your CV and work samples to Harvey and Brian so they could re-
view to their heart's desire if they chose to do so.

■ From: Walt Tuvell
To: Dan Feldman
Date: 2011-12-05 04:40 PM
Subject: Several things

This constitutes my weekly short term disability check-in.

I have followed up on a job opportunity I found via GOM, have spoken with Chris 
Kime in Austin, and a job interview is being scheduled. I would appreciate anything 
you could do to further the success of this application.

It is my understanding that a transfer interview will likely be scheduled this week. 
But my access to IBM facilities has been cut off.  Please confirm that I will be able 
to return to IBM buildings to participate in interviews.

If you become aware of any other opportunities for a position for using my skills, 
please let me know.

At this time, it is not clear that LTD addresses my situation/needs.  I have located 
the LTD Summary Plan Description, but I have been unable to locate the LTD for-
mal plan documents.  Please let me know where I can find the formal plan docu-
ments.

■ From: Walt Tuvell
To: Dan Feldman
Date: 2011-12-05 04:47 PM
Subject: Interview scheduled

Dan, I have received an interview invitation (attached), do I have your permission 
to attend?

▶Screenshot of invitation attached to this email, shown next.◀
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■ From: Daniel Feldman
To: Walter Tuvell
Cc: Diane Adams
Date: 12/05/2011 07:04 PM
Subject: Re: Interview scheduled

Sure.

H Email Chain: “Very Positive” Follow-Ups (Dec 
9, 12)

■ From: Walt Tuvell
To: Harvey Harrison, Brian Doherty
Cc: Chris Kime
Date: 2011-12-09 02:51 PM
Subject: Thanks for the visit

Harvey & Brian, I just wanted to thank you for your time yesterday.

You gave me quite a good picture of what you're doing, and it feels very much like 
what I'd like/want to be doing.  I felt comfortable with both of you, and I think I'd fit 
into the team well.  I'm also pretty sure I could start adding value early -- I seem to 
have all the basics covered, just need to ramp up on the specifics of MQ, NonStop 
and your solution, which (almost) anyone would have to do anyway.

If I left you with with any gaping open questions, my apologies; I'd be happy ad-
dress them, just ask.
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No matter what happens, I wish you all the best going forward, you've got a Good 
Thing on your hands.

Cheers!

■ From: Chris Kime
To: Walter Tuvell
Date: 12/12/2011 01:09 PM
Subject: Re: Thanks for the visit

Walt,

Thanks again for taking the time to talk with Brian and Harvey last week.  I think 
the conversations were very positive, and I will be following up with my manage-
ment chain and will keep you posted of developments as they occur.  Obviously, giv-
en the time of year I cannot make any promises on timelines but I will try to keep 
you informed of any updates.

Regards,

Chris

■ From: Walter Tuvell
To: Chris Kime
Date: Mon, 12 Dec 2011 2:04 PM
Subject: Re: Thanks for the visit

Thank you, Chris, I'll be looking forward to your updates.  I don't know the process 
you need to observe, but I do understand about the difficulties of finding people at 
this time of year.

Speaking of which, happy holidays!

- Walt

I Email: Patent (Dec 16)

■ From: Walt Tuvell
To: Harvey Harrison, Brian Doherty
Cc: Chris Kime
Subject: Correction to resume
Date: 2011-12-26 10:33 AM

Guys, I just found out the "patent pending for SBR/HA" on my resume was awarded 
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last week: #8,072,990,

Just thought I'd let you know. :-)

Have a good weekend!

J Email Chain: QR Code (Dec 21 – Jan 5)

■ From: Walt Tuvell
To: Chris Kime, Harvey Harrison, Brian Doherty
Subject: Fun with QR codes
Date: 2011-12-21 07:59 AM

Guys, here's a fun little project I've gotten involved in for the holiday season you 
might enjoy.

I went to a restaurant with my family a couple weeks ago, and we noticed a "funny-
looking square barcode" on the menu (we didn't know the name "QR Code" at the 
time).  We'd all seen these things cropping up in various places, but we didn't know 
what they were about, so I decided to find out.

After familiarizing myself with QR Codes (including the ISO/IEC spec), I realized 
the Wikipedia article could be done a little better.  It was my first-choice source of 
info, as it is for most of the world these days, it just doesn't go far enough.  So I 
added some content-captions to the samples in that article.  That helps, and is now 
generating a little discussion (which is captured in the Wikipedia page history).

While that content-caption discussion continues, I've also working on some deeper 
material.  See the attached pic, which is getting close to being done.  I have a plan 
to follow it by another, which explicitly parses the content of the same symbol, in a 
similarly pedagogical way.

Why am I bothering to mention this to you folks?  Well, a question came up about 
how I might approach Customer Support, especially explaining technical material, 
and documenting it for future reference.  When I began the QR Code activity, I 
wasn't thinking about Customer Support, but this morning it occurred to me this 
might make a nice introduction to the topic for your consumption.  You might even 
find it fun to learn more about QR codes, and I have done.

Be talking to you, and have a good couple of weeks.  Cheers!

▶Attachment (early version of QR Code work) omitted (irrelevant to this  
document).◀

■ To: Walter Tuvell
Date: 12/21/2011 12:03 PM
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Subject: AUTO: Chris Kime is out of the office on vacation. (returning 01/05/2012)

I am out of the office until 01/05/2012.

I am periodically checking e-mails but not available during business hours.

If you have an urgent matter:
* For WMQ LLM issues, please contact Jim Roney.
* For NonStop Server support issues, please contact Harvey Harrison.
* For Solutions/Build/Support management issues, please contact Arnaud Mathieu.

I will respond to your message as soon as possible.

Note: This is an automated response to your message  "Fun with QR codes" sent on 
12/21/2011 5:59:05.

This is the only notification you will receive while this person is away.

■ From: Walt Tuvell
To: Chris Kime, Harvey Harrison, Brian Doherty
Subject: Happy New Year
Date: 2010-01-03 07:43 AM

Hi, folks -

I know Chris isn't back from vacation until later this week, but I thought I'd wish 
you all a happy new year preemptively.  I hope you had a good holiday season, and 
that the new year holds peace and prosperity for you and yours.

A little update on my QR Code project, which you my recall I mentioned. It's 
reached Draft 1 stage (attached).  It needs just one more page (Page 6), on Error 
Correction & Detection, and it'll be finished, for my purposes.

There remains a question about how to publish it.  My interest in QR Code original-
ly started because my wife & kids wanted me to help explain QR Codes to them, 
and then it migrated to a Wikipedia work item.  As it has evolved, I've been pleas-
antly surprised to see how well-engineered it is, so the paper is now a bit beyond 
what Wikipedia articles normally look like (much more detailed "techno-nonsense").

What might be better than WIkipedia per se is to publish the paper as an informa-
tive article somewhere else, and simply have Wikipedia point to it.  There are a 
number of informative/tutorial sites where one can learn about QR Codes, but not, I 
think, at the level I've tried to achieve.  I'll probably contact some of those places, 
and ask their advice.  Of course, if you have any suggestions, that would be great 
too, but don't feel obligated to involved.

The QR Code project has been great fun, but it'll be even more fun to get back to 
more "serious" work, with meaningful objectives and deliverables, and all that.  So 
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I'm really forward to everybody at IBM finally getting back from time-off, so the pa-
perwork for transfer to your group can be signed-off and completed.

With any luck, I'll be seeing you shortly!

- Walt

▶Attachment (early version of QR Code work) omitted (irrelevant to this  
document).◀

■ From: Walt Tuvell
To: Chis Kime
Cc: Harvey Harrison, Brian Doherty
Subject: QR Code project, done
Date: 2012-01-05 05:38am

So, I decided the best way to publish my QR Code write-up was as an addendum to 
the pre-existing Wikipedia article (as opposed to wholesale replacing the Wikipedia 
page).

You can see it on http://en.wikipedia.org/wiki/QR_code, under a new heading called 
"Next Steps".  Attached is a screenshot of what it looks like on my browser.

Cheers!

▶Attachment omitted (see Appendix K).◀
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L Rejection Letter (Fri, Jan 6)

■ From: Chris Kime
To: Walter Tuvell
Date: 01/06/2012 12:48 PM
Subject: Re: Happy New Year

Walt,

I hope the new year finds you will and that you have a great 2012.

I have been following your updates to the QRCode information in Wikipedia.  Very 
impressive explanation of the technology, and another demonstration of your deep 
technical skills and ability to produce solid documentation.

Unfortunately, I have discussed your situation with my up-line management and I 
underestimated the difficulty of moving forward with bringing you to the team.  We 
cannot move forward with taking you directly from being on short term disability - 
this will receive very close scrutiny from the operations people in our organization. 
Given the current needs of our group there is also concern about the work being to 
your liking and keeping you as a productive and satisfied member of the team.

I apologize that my earlier optimism did not reflect the reality I have run into, and 
wish you the best of luck with your search for a new and fulfilling opportunity in 
2012.

Regards,

Chris

M Email Chain: Cover-Up (Jan 11–18)

■ From: Walter Tuvell
To: Daniel Feldman
Cc: Diane Adams
Date: 01/11/2012 12:57 PM
Subject: Transfer problems

Dan,

As you know, I have taken short term disability as a reasonable accommodation for 
my handicap.  On November 23, in response to my requests for further accommoda-
tion, you wrote an e-mail suggesting that I apply for other positions through the 
GOM system.  I applied and was interviewed for a posting SWG-0436579.  Howev-
er, on January 6, 2012, Mr. Kime informed me that I was rejected for the transfer 
based on the fact that I am currently serving on STD.  I believe this rejection consti-
tutes retaliation based on my requesting or utilizing the reasonable accommodation 
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of medical leave.  It is ironic that availing myself of one type of reasonable accom-
modation is being used to prevent me from utilizing another type of reasonable ac-
commodation.

Moreover, the rejection appears to close off the one avenue you suggested to ac-
commodate my disability, other than continued leave.  Is there any other options, 
any other positions, any other reporting structures, that you can think of that would 
help me return to IBM as a productive employee?

- Walt

■ From: Daniel Feldman
To: Walter Tuvell
Cc: Diane Adams
Date: 01/16/2012 10:26 AM
Subject: Re: Transfer problems

Walt:

You were not hired for the position mentioned below because the team did not 
think you were the right fit for the position.  HR reviewed the situation with the hir-
ing manager to ensure that the decision was made for legitimate business reasons.

You can continue to look for jobs on GOM.  Diane can work with you on looking for 
opportunities on GOM, if you need any assistance.

In the meantime, of course, you have a job on my team.

I believe you know that you are expected to return to work on January 25 once your 
Short Term Disability Benefit concludes, unless you find another position or apply 
for Long Term Disability.

Further, as you know, many weeks ago we offered you the opportunity to discuss 
proposed accommodations for you to return to your current position.  Apparently 
you have decided not to explore this possibility with IBM but it does remain avail-
able to you. If there are other potential accommodations you would like to discuss 
(other than changing managers), please let me know.

-Dan.

■ From: Walter Tuvell
To: Daniel Feldman
Cc: Diane Adams
Date: 01/18/2012 07:44  PM
Subject: Re: Transfer Problems
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Dan -

I am writing in response to your e-mail of January 16, 2012, including your com-
ments with respect to my denied transfer, and my ongoing requests for reasonable 
accommodations.

You write that I was rejected for the transfer, posting SWG-0436579, because "the 
team did not think you were the right fit for the position."  I note that your reason 
given, not the right fit, is about as vague, non-specific, and subjective as an expla-
nation can get.

However, the clear, objective evidence, which i am bound to believe, is that my "fit" 
was not what motivated my rejection.  On January 6, 2012, Chris Kime wrote to me, 
stating, "Unfortunately, I have discussed your situation with my up-line manage-
ment and I underestimated the difficulty of moving forward with bringing you to 
the team.  We cannot move forward with taking you directly from being on short 
term disability - this will receive very close scrutiny from the operations people in 
our organization."

Mr. Kime clearly asserts that my disability leave status is the primary reason for my 
rejection.  If I was not the right fit, at least from the perspective of the team, why 
was my situation elevated to up-line management?  (Another e-mail from Mr. Kime, 
dated December 12, 2011 confirms that he advanced my application up through his 
management chain, which would be a curious endeavor for someone concluding 
that I was not the right fit).  Moreover, it defies credulity that Mr. Kime would lie 
about considering my STD as a primary factor.  It has been suggested that he relied 
on the STD to let me down easy; however I fail to see how rejecting me based on 
STD lets me down easier than "not the right fit," which is the very definition of a 
non-substantial, easy let-down.  Why would Mr. Kime prevaricate, and rely on a 
much more hostile-sounding reason?

There are other reasons why I believe firmly that my status as a disabled person on 
medical leave is the true reason for the rejection.  My medical leave has formed the 
basis of several negative actions taken against me.  First, my access to IBM build-
ings was withdrawn based on my medical leave.  This is confirmed by Russell Man-
del's e-mail to me of September 14, 2011, as well as my personal failed attempts to 
enter the Littleton building in December 2011 and January 2012.  See Complaint 
Addendum III, at 13-14 ("You are out on STD.  Therefore, you don't need access to 
IBM facilities since you aren't working.  It is easy to return access once you return 
fromSTD").  Second, I was blocked from accessing the Netezza VPN, based on my 
medical leave.  Mr. Mandel wrote that I would be denied VPN access as so long as I 
remain out on STD.  See Complaint Addendum III, at 12-13 ("While you are out on 
STD, you have no need to access heritage Netezza systems.  Once you return to 
work, it will be easy to return your access").  On December 16, 2011, you reaf-
firmed that my system access would be severed during the pendancy of my medical 
leave.  Third, IBM refused to act on my August 18, 2011 Complaint to the IBM Cor-
porate Open Door process, expressly due to my disability leave.  Despite a policy re-
quirement for prompt review, Mr.  Mandell asserted, "I do not plan on discussing 
your concerns directly with you until you return from Short Term Disability."  See 
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Complaint Addendum I, at 68.  He only responded to my complaint (completely and 
unfairly rejecting it), after receiving multiple demands from me objecting to this 
lapse.  So, my disability leave has been the express basis for repeated adverse ac-
tions, including the failed transfer application.

The fact that you would assert your false explanation that my rejection was due to 
lack of right fit is very distressing to me, given the strength of the evidence to the 
contrary.  Your e-mail of January 16 with respect to my rejection leads me to con-
clude that you will continue to rely on falsehoods to hurt, victimize and disparage 
me (as you have in the past), should I go back to work under you.  As you know, I 
suffer from PTSD, a disability, and I have been on leave as a reasonable accommo-
dation.  Your behavior in the past, and your false statement of January 16, 2012, 
places me in an excruciating position.  Since you have long had knowledge of my 
PTSD, I must conclude that you are acting this way, with knowledge of the pain it 
causes.  For this reason, in order to feel safe and preserve my health, I do not see 
any workable scenario in which I could continue to work under you.  Based on my 
handicap of PTSD, and the symptoms I am experiencing when I contemplate return-
ing to my position, I just do not see a way in which I can medically continue to work 
with, or under you.

I have asked, and continue to ask for transfer or reassignment outside the GOM 
process, to different supervision, but I have been refused each time.  I hereby re-
new my request.

I have utilized the GOM process, and was rejected under plainly discriminatory cir-
cumstances.  Did you have any input into the decision?  I request that you let me 
know what input you had, and what information you conveyed to the team.

Since IBM has apparently taken the idea of reassignment or transfer off the table 
unless it is through the GOM process, I am at a loss as to what I can suggest by way 
of reasonable accommodation that would permit me to work under you.  Do you 
have any ideas?

- Walt

■ From: Daniel Feldman
To: Walter Tuvell
Cc: Diane Adams
Date: 01/20/2012 07:13 AM
Subject: Re: Transfer problems

Walt:

I hope you are feeling better.  As will be discussed below, IBM does have some ac-
commodation ideas.  I am not trying to cause you any difficulties and am disap-
pointed that you do not see any “workable scenario” in which you could “continue 
to work” under me.  Your position on my team is still available to you and hopefully 
this email will change your mind.
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As you know, you will have exhausted the 26 weeks available under IBM's Short 
Term Disability (STD) plan on January 24th, 2012.  At this stage where STD leave 
has been exhausted, employees typically either return to work (with or without rea-
sonable accommodations) or are in the process of seeking Long Term Disability 
(LTD).  I have not received any notice from Integrated Health Services that you 
have started the LTD application process, so I presume you do not intend to apply 
for LTD.

Therefore, IBM would like to offer you several reasonable accommodations to get 
you to come back and work in your current job:

1. While I will continue to be your first-line manager and will manage and supervise 
your day-to-day performance and provide daily work direction and supervision, we 
will have John Metzger handle delivering formal performance feedback to you (PBC 
review, PBC Checkpoints, Mid-year reviews, etc).  If you come back, we’ll try this 
for 6 months to see how it is going.

2. Once you return to active status, we can offer you the ability to attend periodic 
medical appointments for treatment, if needed.  Of course, you will be responsible 
for ensuring your work and deliverables are performed and completed in a timely 
and satisfactory manner and these appointments could not be excessive/unreason-
able.

3. You can continue to see if there are other opportunities available on GOM that 
are open and you are qualified for.  It is not possible for IBM to just “transfer” you 
somewhere if there is not a position to transfer you into and/or if you are not quali-
fied for it.  Part of the evaluation of your qualifications will be determined through 
the GOM process of applying and interviewing for positions.  It is my understanding 
that you are interacting with Diane on this topic.  You should feel free to continue 
to look for jobs now and after your return to active status in your current role on 
the 25th.

If you intend to return to work with these reasonable accommodations on the 25th, 
please let me know.  Given that your STD leave concludes on the 24th, if you do not 
return to work in your current role on the 25th, it will be considered an unexcused 
absence.

Finally, as for the situation involving the position you applied for with Mr. Kime, HR 
reviewed the situation with Mr. Kime to ensure that the decision was made for le-
gitimate business reasons and concluded that was the case.

I look forward to hearing back from you.

-Dan.

■ From: Walter Tuvell
To: Daniel Feldman
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Cc: Diane Adams
Date: 2011-01-20 02:44 PM
Subject: Re: Transfer problems

Dan -

I have considered your proposed accommodation.  However, as you are aware from 
my e-mail of January 18, 2012, the proposed accommodation is insufficient (unrea-
sonable from my point of view), as I am medically incapable of continuing to work 
under you.  I am disappointed that you offered this proposal after you already knew 
I couldn't accept it.

Given the situation, it is simply not sufficient to point me to GOM to use the ordi-
nary process for finding a new position.  As I have been saying for months, it is 
IBM's obligation, under ADA, to affirmatively find, and transfer me to a vacant posi-
tion for which I am qualified.  EEOC, "Enforcement Guidance: Reasonable Accom-
modation and Undue Hardship Under the Americans with Disabilities Act", Section 
on Reassignment (transfer).  I hereby renew my plea that you find me such a posi-
tion, as it is indeed a reasonable accommodation, is causes IBM no undue hardship, 
and we all know no other accommodation will suffice (is a "last resort").

I am planning, reluctantly, to file for LTD on Monday, and am currently awaiting 
the required documentation from my health care provider.

- Walt

N Email Chain: Diane Adams & GOM (Jan 18)

■ From: Walter Tuvell
To: Diane Adams
Date: 01/18/2012 11:35 AM
Subject: Request for assistance

Hi Diane,

A few weeks ago, you offered to assist me in finding available positions for transfer 
within IBM.  I would like to take you up on that offer.  Could we schedule a meeting 
tomorrow?

■ From: Diane Adams
To: Walter Tuvell
Date: 01/18/2012 11:51 AM
Subject: Re: Request for assistance

Hi Walt!  I'm happy to help.  Are you free at 9:30am tomorrow?
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■ From: Walter Tuvell
To: Diane Adams
Date: 01/18/2012 02:09 PM
Subject: Re: Request for assistance

Yes, shall I call you then?

■ From: Diane Adams
To: Walter Tuvell
Date: 01/18/2012 02:17 PM
Subject: Re: Request for assistance

Walt, I will be working in Somers tomorrow but don't have a phone number right 
now as I will sit in a guest office.  I can send you the phone number in the morning 
or you can send me a phone number where I can reach you.

■ From: Walter Tuvell
To: Diane Adams
Date: 01/18/2012 02:58 PM
Subject: Re: Request for assistance

OK, do you want to call my cell phone, 781-475-7254?

■ From: Diane Adams
To: Walter Tuvell
Date: 01/18/2012 03:08 PM
Subject: Re: Request for assistance

Sure!  I'll call you on your cell at 9:30am tomorrow.
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