COMPLAINT OF JUDICIAL MISCONDUCT

l. Introduction

Pursuant to the Judicial Conduct and Disability Act and the Judicial Conference of the
United States Rules for Judicial-Conduct and Judicial-Disability Proceedings,’ Complainants file
this Complaint against Judge Edith Jones of the Court of Appeals for the Fifth Circuit. Judge
Jones has engaged in conduct that is prejudicial to the effective and expeditious administration
of the business of the courts, undermines public confidence in the integrity and impartiality of
the judiciary, and creates a strong appearance of impropriety.

This Complaint arises primarily from Judge Jones’s comments at a lecture entitled
“Federal Death Penalty Review” at the University of Pennsylvania School of Law on February 20,
2013.% In her remarks, Judge Jones made the following points:

*The United States system of justice provides a positive service to capital-case
defendants by imposing a death sentence, because the defendants are likely to make
peace with God only in the moment before imminent execution;

*Certain “racial groups like African Americans and Hispanics are predisposed to crime,”
are “‘prone’ to commit acts of violence,” and get involved in more violent and “heinous”

crimes than people of other ethnicities;

*Claims of racism, innocence, arbitrariness, and international standards are simply “red
herrings” used by opponents of capital punishment;

*Capital defendants who raise claims of “mental retardation” abuse the system;

*The United States Supreme Court’s decision in Atkins v. Virginia prohibiting execution
of persons who are “mentally retarded” was ill-advised and created a “slippery slope”;

! The Judicial Conduct and Disability Act allows “[alny person alleging that a judge has engaged in
conduct prejudicial to the effective and expeditious administration of the business of the courts” to file
a complaint against the judge. See 28 U.S.C. § 351(a). To implement that Act, as amended, the Judicial
Conference of the United States promulgated the Rules For Judicial-Conduct and Judicial-Disability
Proceedings. Rule 3(h) defines “cognizable misconduct” as including “conduct prejudicial to the effective
and expeditious administration of the business of the courts” and “conduct occurring outside the
performance of official duties if the conduct might have a prejudicial effect on the administration of the
business of the courts, including a substantial and widespread lowering of public confidence in the
courts among reasonable people.”

2 See https://www.law.upenn.edu/newsevents/calendar.php/seminars/regblog.orgfdate/20130220




*Mexican Nationals would prefer to be on death row in the United States rather than in
prison in Mexico;

*The country of Mexico does not provide and would not provide the legal protections
that a Mexican National facing a death sentence in the United States would receive.

Additionally, Judge Jones demonstrated extreme disrespect to a fellow Fifth Circuit judge, lack
of judicial temperament,® and a failure to maintain and observe the “high standards of
conduct” required of federal judges® by (1) loudly slamming her hand on the bench during
Judge James L. Dennis’s questioning of counsel during oral argument, (2) disrespectfully asking
Judge Dennis if he “wanted to leave” the courtroom during the argument, and (3) saying she
wanted him to “shut up.” In her February 20, 2013 lecture, Judge Jones also expressed
“contempt” for the United States Supreme Court rules, “generally disparage[d]” the Supreme
Court, and was “dismissive of the Supreme Court’s death penalty decisions regarding juveniles
and the mentally retarded.”

Judge Jones’s statements and conduct violated 28 U.S.C. § 351 and the Code of Conduct for
United States Judges.’

3 Canon 2 of the Code of Conduct for United States Judges provides: “A Judge Should Avoid Impropriety
And The Appearance of Impropriety In All Activities.” The Commentary to Canon 2A states that “An
appearance of impropriety occurs when reasonable minds, with knowledge of all the relevant
circumstances . . . would conclude that the judge’s honesty, integrity, impartiality, temperament, or
fitness to serve as a judge is impaired. Public confidence in the judiciary is eroded by irresponsible or
improper conduct by judges.” (Emphasis added.) Canon 3A provides that a “judge should be patient,
dignified, respectful, and courteous” to all persons “with whom the judge deals in an official capacity.”
(Emphasis added.)

“ See Code of Conduct for United States Judges, Canon 1 (“. . . A judge should maintain and enforce high
standards of conduct and should personally observe those standardsl[.]”).

® The Judicial Conference’s Commentary on Rule 3 states that the Code of Conduct for United States
Judges may be “informative” in determining whether a judge has engaged in conduct “prejudicial to the
effective and expeditious administration of the business of the courts.” The Code “is designed to provide
guidance to judges . . .,” and federal judicial discipline decisions have cited and relied on the Canons.
See, e.g., In re Complaint of Judicial Misconduct (Paine), 664 F.3d 332, 335 (U.S. Judicial Conference
2011) (stating that the Judicial Conference adopted the Code to “provide standards of conduct for
application in judicial-conduct and judicial-disciplinary proceedings brought pursuant to the Act.
Commentary to Canon 1. The Canons of the Code of Conduct offer general guidance”; concluding that
Judge George Paine, Il violated Canons 2A and 2C of the Code of Conduct for United States Judges by
belonging to a country club that discriminated against African Americans and women; and overturning
the Sixth Circuit’s Judicial Council’s finding that Judge Paine had not engaged in misconduct); In re
Porteous, Order and Public Reprimand (Judicial Council 5™ Cir. Sep. 10, 2008) (Jones, C.J.) (concluding
that Judge Porteous violated Canons 1, 2A, 3C(1), 3D, 5C(1), 5(1), (4), and (6) of the Code of Conduct for
United States Judges); In re Complaint of Judicial Misconduct (Kozinski), 575 F.3d 279 (Judicial Council
3d. Cir. 2009) (admonishing Chief Judge Kozinski (of the Ninth Circuit), concerning an incident arising
from the judge’s retention of email containing sexually explicit material in a subdirectory of his personal
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Attached are (1) affidavits from persons who attended Judge Jones’s February 20, 2013 lecture
and who account in detail her statements (Exhibits A-F); (2) a transcript of the relevant portion
of the exchange between Judge Jones and Judge Dennis (Exhibit G);® and (3) the declarations of
nationally recognized legal ethics experts, James C. McCormack (former Chief Disciplinary
Counsel of the State Bar of Texas) (Exhibit H), and Lillian Hardwick (Coauthor, Handbook of
Texas Lawyer & Judicial Ethics) (Exhibit L).

L. Judge Jones’s Remarks

Comments on Race

Judge Jones made several statements demonstrating racial bias and indicating a lack of
impartiality.7 She said that “certain racial groups like African Americans and Hispanics are
predisposed to crime” and “‘prone’ to commit acts of violence.” She made “generalized and
stereotypical comments about racial groups and their ‘criminal tendencies.’” Judge Jones stated
that “race” was merely a “red herring” “thrown up by opponents of capital punishment,” and
that no case had ever been made for “systemic racism.” She also asserted that “certain
systemic classes of crimes” exist and that “certain racial groups commit more of these crimes
than others.” She said that “[s]adly some groups seem to commit more heinous crimes than
others.” When asked to explain her remarks, she stated that there was “no arguing” that
“Blacks and Hispanics” outnumber “Anglos” on death row and “sadly” it was a “statistical fact”
that people “from these racial groups get involved in more violent crime.” By way of example,
she asserted as a “fact” that “a lot of Hispanic people [are] involved in drug trafficking,” which
itself “involved a lot of violent crime.” She “dismiss[ed] race as a legitimate concern in how the
death penalty was administered.” See Ex. A, at 119 27-28; Ex. B, at 919 27-28, 35; Ex. C, at 19 13-
14; Ex. D, at 9 12; Ex. E, at 9113; and Ex. F, at 9 11. During the question-answer portion of the
program, Judge Jones “lost her composure” to an extent that “[t]he host of the program ended
the program abruptly.” See Ex. E, at 9 17; Ex. D at 9 15; Ex. F, at 9] 15.

Judge Jones’s biased remarks demonstrated both an utter disregard for the fundamental
judicial standard of impartiality and a lack of judicial temperament. Her remarks were
inflammatory and damaging to “public confidence in the judiciary.” In Texas, her comments
resonated even more strongly given the widespread controversy in the case of Texas death row
inmate Duane Buck. Mr. Buck received a death sentence after a psychologist testified during
the sentencing phase that Buck posed a future danger because of his race, specifically, because

computer that was publicly accessible; and citing and quoting from Canon 2A and the Commentary to
that Canon).

® The audio portion of the exchange between Judge Jones and Judge Dennis is available at
http://www.youtube.com/watch?v=I0kMZzAdyLS.

7 See Commentary to Canon 2A, quoted above in note 3.
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he was African-American.? The NAACP Legal Defense Fund called the psychologist-witness’s
testimony in the Duane Buck case a “blatant example of racial bias.”® Scores of prominent
officials are calling for a new sentencing hearing for Mr. Buck, rightly stating that “[t]he State of
Texas cannot condone any form of racial discrimination in the courtroom. The use of race in
sentencing poisons the legal process and breeds cynicism in the judiciary.” Id.

Even the Texas Attorney General and the Texas Solicitor General considered such racist
testimony to be so improper—and unconstitutional—that they took the highly unusual step of
conceding error in the U.S. Supreme Court. See Saldafio v. State, No. 99-8119 (U.S.), Resp. to
Pet. for Cert. at 1. As the State pointed out: “/Discrimination on the basis of race, odious in all
aspects, is especially pernicious in the administration of justice.”” Saldafio, No. 99-8119 (U.S.),
Resp. at p. 7, citing Rose v. Mitchell, 442 U.S. 545, 555 (1979).

Upon discovering that similar testimony was present in six other capital cases, the Texas
Attorney General announced that the State of Texas would not oppose the grant of new
sentencing trials in those cases. See Exhibit H, Press Release, Office of the Texas Attorney
General, Statement from Attorney General John Cornyn Regarding Death Penalty Cases (June 9,
2000); Jim Yardley, Racial Bias Found in Six More Capital Cases, N.Y. Times (June 11, 2000).

Yet Judge Jones maintains and publicly defends the very unconstitutional biased beliefs that
the State of Texas has rightly repudiated. Not surprisingly, Judge Jones’s statements deeply
offended audience members at her speech. “The reaction in the room when she made these
remarks [on race] was one of shock, surprise, and offense.” Ex. F, at 9 11 “Judging by the looks
on their faces, many others in the audience were dismayed by these remarks on race. My
reaction was akin to ‘here we go again’ — meaning that | perceived her remarks to be the type
of racially insensitive comments | have heard many times in my life and professional career.”
Ex. E, at 9 13. “As an African American male, and as someone who is interested in the areas
where race and law intersect, | was made uncomfortable by her comments on race and found
them offensive.” Ex. B, at 1 35. “Many of the attendees at the lecture, a group comprised of
various races, looked both surprised and dismayed at these remarks [on race]. The people |
was sitting next to looked at one another and me and conveyed their surprise at these remarks
on the issues of race. Based on these observations as well as comments | heard after the
lecture, it was clear to me that many students were offended by Judge Jones’ remarks and how
cavalierly she dismissed race and ethnicity as a legitimate concern in how the death penalty
was administered.” Ex. D, at § 12.

8 See http://www.naacpldf.org/case-issue/duane-buck-sentenced-death-because-he-black (collecting
pleadings, testimony, and news articles); Editorial, Racism in a Texas Death Case, N.Y. Times (May 11,
2013); https://www.nytimes.com/2013/05/11/opinion/racism-in-a-texas-death-case.html.

9 See http://www.naacpldf.org/news/more-100-civil-rights-leaders-elected-officials-clergy-

former-prosecutors-and-judges-current.




Comments on the Intellectually Disabled

Judge Jones also characterized capital defendants’ assertions of “mental retardation”’® as

“red herrings.” She stated that she believes it is a disservice to the “mentally retarded” to
exempt them from the death sentence, and “expressed disgust at the use of mental retardation
as a defense in capital cases.” Ex. A, at 99 15-16, 18-19, 21; Ex. B, at 19 12, 16, 18, 21; Ex. E, at
9191 7-8. She consistently asserted that the manner in which these defendants committed their
crimes, such as the fact that one had allegedly worked as a “hitman” or another had gone on a
“burglary spree,” proved that they were not “mentally retarded.” Ex. B, at 916; Ex. D, at 9 9; Ex.
E, at 9 8. As one audience member stated, “[i]n describing . . . what Judge Jones said about
these cases, | am not able to capture the complete outrage she expressed over the crimes or
the disgust she evinced over the defenses raised, particularly by the defendants who claimed to
be mentally retarded.” Ex. A, at 9 19; Ex. B, at 918. Judge Jones’s disgust at how these
defendants were “using mental retardation” was very evident and very disconcerting. Ex. D, at
9 9; Ex.E, at 9 8.

These remarks were also met with disbelief and dismay. “In describing . . . what Judge
Jones said about these cases, | am not able to capture the complete outrage she expressed over
the crimes or the disgust she evinced over the defenses raised, particularly by the defendants
who claimed to be mentally retarded.” Ex. A, at 9 19; Ex. D, at 9. “She expressed disgust at
the use of mental retardation as a defense in capital cases.” Ex. B, at 9 18. “Judge Jones’
dismissive approach to claims of ‘mental retardation’ surprised me. . .. [T]he whole discussion
seemed disrespectful to me. She placed great emphasis on the facts of the crime as support for
her position that these defendants were not ‘mentally retarded,” which seemed to be a very
limited — at best — analysis, and more rooted in her personal views of the crimes and the
defendants than in a legal analysis.” Ex. E, at 99 7-8.

In short, despite clearly established constitutional law announced by the United States
Supreme Court concerning treatment of “mentally retarded” persons in capital cases,* Judge
Jones expressed extreme bias against such persons, and against claims of intellectual disability
as a whole—and thus against the law of the United States. No “reasonable mind” (in the terms
of the Canon 2A Commentary) could conclude that Judge Jones could be “impartial” in ruling on
cases involving claims of “mental retardation.”

10 This term is outdated—now generally replaced by “Intellectually Disabled” —and thus Judge Jones’s
use of the term “mental retardation” is kept in quotations.

1 See, e.g., Miller v. Alabama, 132 S. Ct. 2455, 2464 (2012) (“[W]e have held that imposing the death
penalty . . . on mentally retarded defendants violates the Eighth Amendment. See Kennedy v. Louisiana,
554 U.S. 407, 128 S.Ct. 2641, 171 L.Ed.2d 525 (2008); Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153
L.Ed.2d 335 (2002).”).



Comments on Cases of Innocence

In Judge Jones’s view, even innocence is another “red herring.” “She was very dismissive of
claims of innocence. She did not take seriously the possibility that innocent people had been
sentenced to death.” Ex. B, at 9 29. “She said that reversals of those who were allegedly
innocent were really based on ‘technicalities’, not innocence. She was unapologetic when
making these comments.” Ex. E, at 9 15. According to Judge Jones, “just as many innocent
people [were] killed in drone strikes as innocent people executed for crimes .. ..” Ex. C, at q 15.
As an audience member commented, “I thought [that] was at best a curious analogy.” Ex. C, at
9] 15; see also Ex. A, at 9] 29; Ex. E, at 715.

Comments on Foreign Nationals

Judge Jones also denigrated the system of justice in the nation of the United Mexican States
(Mexico), Mexican Nationals, and the use of international standards in capital cases. She
claimed it was an “insult” when United States courts looked to the laws of another country such
as Mexico, as this suggested that such legal systems were “more advanced” than that of the
United States. Ex. A, at § 32; Ex. F, at 9 14. She also indicated that any Mexican National would
rather be on death row in the United States than in a Mexican prison.™ /d. Judge Jones stated
that Mexico “wasn’t about to provide any of their own citizens with the kind of legal
protections the person would get in the United States.” Id. She again characterized as a “red
herring” the claims of foreign nationals and the use of “international standards.” Ex. A, at 9 32;
Ex. D, at 9114, Ex. B, at 9 32.

Discussion of Individual Cases

Judge Jones discussed at some length individual cases, including that of the “Black Widow”
(apparently Betty Lou Beets), Walter Bell, Larry Hatten, Larry Swearingen, Marcus Druery, Elroy
Chester, and Ramiro Ibarra. Ex. A, at 9 11. Only two of these people have been executed. Thus
the other defendants could come before Judge Jones in future litigation. Judge Jones authored
the opinions in each case she discussed. Her description of these cases evinced disgust and
contempt toward the defendants, the crimes they were convicted of, and the claims they had
raised. See Ex. A, at 919 11-19, 21; Ex. B, at 919 11, 18; Ex. C, at 11 8-9; Ex. D, at 19 8-9. “It was
clear that Judge Jones was disgusted by the gruesomeness of these killings. | was surprised at
how personal and emotional these particular arguments were. They seemed less analytical
than [how] a judge should approach a case. | drew from her remarks that her emotions and
beliefs drove the results in some of these cases.” Ex. F, at 9 7. Judge Jones made clear her
personal belief in the heinousness of the crimes committed and how, in her personal view, that
justified imposition of a death sentence. As one audience member reacted: “I thought that it
was simplistic for her to justify the death penalty solely on the basis of the heinousness of the
crimes. She conveyed a lot of disgust about the facts of these crimes — it seemed very personal
to her, which surprised me.” Ex. E, at 41 6. ; see also Ex. F, at 7. Again, no “reasonable mind”

12 Mexico officially outlawed the death penalty in 2005.
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could believe that Judge Jones could be impartial in future legal proceedings involving those
13
cases.

Discussion of Religion as a Justification for the Death Penalty

Judge Jones advocated her personal religious views as a basis for justifying the death
penalty. She stated that the death penalty had Biblical origins, in Deuteronomy. Ex. D, at 9 5;
Ex. E, at 9 5. She stated that “a killer is only likely to make peace with God and the victim’s
family in that moment when the killer faces imminent execution, recognizing that he or she is
about to face God'’s judgment.” Ex. A, at 9 9. In support of that justification, Judge Jones cited
an article that she said her husband had found on the Internet, entitled “Hanging Concentrates
the Mind” (attached as Exhibit J), which she said discussed the Vatican’s perspective on capital
punishment while executions were occurring within the Vatican’s jurisdiction. /d. “Judge Jones
used what | would call moral language in praising the death penalty as a means to help people
come to terms with the crime they committed . . .. She talked about how the imminent
prospect of execution forced the criminal to confront his deed, and she said this as justification
for the death penalty.” Ex. B, at 9] 10. As one of the attendees stated: “l thought it seemed out
of place for a Court of Appeals judge to cite the Bible as legal support for the death penalty.”
Ex. E, at 9 5.

1. Violations of the Code of Conduct for United States Judges

Violations of Canon One

Canon 1 of the Code of Conduct for United States Judges provides that “[a] judge should
uphold the integrity and independence of the judiciary.” (Emphasis added.) The explanation of
Canon 1 states that an “honorable judiciary is indispensable to justice in our society. A judge
should maintain and enforce high standards of conduct and should personally observe those
standards, so that the integrity and independence of the judiciary may be observed.” (Emphasis
added.) The Commentary to Canon 1 further provides that “[d]eference to the judgments and
ruling of courts depends on public confidence in the integrity and independence of judges.”
(Emphasis added.)

Judge Jones’s statements on race, on mentally retarded persons, on innocence claims, and
on foreign nationals violate Canon 1. Judge Jones has repudiated fundamental national, moral,
and constitutional principles of equality. She has repudiated basic, indisputable principles of

13 Judge Jones’s record in capital cases confirms her bias and lack of impartiality. In the many capital
cases that have come before her, she has issued or joined in decisions granting substantive relief only
when the United States Supreme Court either has directly commanded the Circuit Court to do so or has
issued an intervening decision bearing directly on a pending case. In decisions by the en banc court or
panels on which she participated that granted relief other than in response to Supreme Court action,
Judge Jones dissented in every case. See the decisions listed in Exhibit K, attached hereto.
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federal constitutional law as established by decisions of the United States Supreme Court. She
advocated for the death penalty based upon her personal religious views. She expressed
“contempt” toward the United States Supreme Court rules and “generally disparage[d] the
Supreme Court. Ex. F, at 9] 8. Her conduct neither “maintains” nor “observes” a “high standard
of conduct,” as required by Canon 1. Her inflammatory, hostile rhetoric severely undermines
“public confidence” in the federal judiciary.

Violations of Canon Two

Canon 2 of the Code of Conduct for United States Judges provides that “a judge should
avoid impropriety and the appearance of impropriety in all activities.” (Emphasis added.) Canon
2A is entitled “Respect for Law.” It provides that “A judge should respect and comply with the
law and should act at all times in @ manner that promotes public confidence in the integrity and
impartiality of the judiciary.” (Emphasis added.) This rule is “critical—the judiciary's ability to
decide cases efficiently and effectively would be severely impaired, and public confidence in the
courts would be undermined, if litigants had reason to suspect judicial bias. In other words, ‘to
perform its high function in the best way “justice must satisfy the appearance of justice.”””**

The Commentary to Canon 2A provides in relevant part: “An appearance of impropriety
occurs when reasonable minds, with knowledge of all the relevant circumstances disclosed by a
reasonable inquiry, would conclude that the judge’s honesty, integrity, impartiality,
temperament, or fitness to serve as a judge is impaired. Public confidence in the judiciary is
eroded by irresponsible or improper conduct by judges. A judge must avoid all impropriety and
appearance of impropriety. This prohibition applies to both professional and personal conduct.
A judge must expect to be the subject of constant public scrutiny and accept freely and willingly
restrictions that might be viewed as burdensome by the ordinary citizen.” (Emphasis added.)"

Complainants submit that Judge Jones’s statements quoted above constitute extreme
impropriety and the appearance of impropriety that violate Canons 2 and 2A. Complainants
further submit that any “reasonable mind” would conclude that Judge Jones’s “integrity,
impartiality, temperament, [and] fitness to serve as a judge” are “impaired.”*® Judge Jones has

14 In re Complaint of Judicial Misconduct (Paine), 664 F.3d 332, 335 (U.S. Judicial Conference 2011)
(citing and quoting In re Murchison, 349 U.S. 133, 136 (1955) (quoting Offutt v. United States, 348 U.S.
11, 14 (1954)).

15 See also In re Complaint of Judicial Misconduct (Paine), 664 F.3d 332, 335 (U.S. Judicial Conference
2011) (“The judiciary therefore must take every appropriate measure to instill public confidence in the
impartial administration of justice. For this reason, and especially in view of the ‘constant public
scrutiny’ that ‘judge[s] must expect,” Commentary to Canon 2A, members of the judiciary are required
to accept unique and heightened restrictions on their personal lives that would not pertain to ordinary
citizens.”).

16 See Hon. Carl E. Stewart, Abuse of Power and Judicial Misconduct: A Reflection on Contemporary
Ethical Issues Facing Judges, 1 U. St. Thomas L.J. 464, 477 (Issue no. 1, 2003) (“A hallmark of the judiciary
has been its historical posture of neutrality and impartiality toward litigants and the disputes they bring
to the courts for resolution. Ascendance to the bench therefore represents more than a mere cloak of
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repudiated and criticized fundamental constitutional principles declared by the United States
Supreme Court. She has expressed and exhibited bias and lack of impartiality concerning
African Americans, Hispanics, “mentally retarded” persons, Mexican nationals, the justice
system of the entire nation of Mexico, constitutional law decisions of the United States
Supreme Court, and several individual defendants who well may appear before her court in the
future. The “impropriety” and “appearance of impropriety” are obvious. Judge Jones has failed
to “act at all times in a manner that promotes public confidence in the . . . impartiality of the
judiciary.” No “reasonable mind” could conclude that she is impartial on those issues,
principles, or cases.

Violations of Canon Three

Canon 3 of the Code of Conduct of United States Judges provides that “a judge should
perform the duties of the office fairly, impartially, and diligently.” (Emphasis added.) Canon
3A(3) provides that “[a] judge should be patient, dignified, respectful, and courteous” to all
persons “with whom the judge deals in an official capacity.” The Commentary to Canon 3A
states that “[t]he duty to be respectful includes the responsibility to avoid comment or
behavior that could be interpreted as harassment, prejudice or bias.”

The statements and conduct of Judge Jones, described above, evince a dramatic and
appalling lack of “fairness” and “impartiality.” Based upon those statements, African Americans,
Hispanics, persons who are “mentally retarded,” Mexican nationals, and the nation of Mexico
cannot reasonably expect “fairness” or “impartiality” from Judge Jones. Further, no objective
observer could conclude that Judge Jones’s treatment of Judge Dennis was consistent with “the
duty to be respectful.”

Judge Jones also violated Canon 3A(6), which states: "A judge should not make public
comment on the merits of a matter pending or impending in any court.” (Emphasis added.) The
Commentary explains that the prohibition against public comment "about the merits of a
pending or impending matter continues until the appellate process is complete. If the public
comment involves a case from the judge's own court, the judge should take particular care so
that the comment does not denigrate public confidence in the judiciary's integrity or
impartiality, which would violate Canon 2A."

Yet Judge Jones discussed several individual cases during her February 20, 2013 lecture,
including the Ibarra case, which was pending in her court at the time of the lecture. At the time
of Judge Jones’s lecture, Swearingen and Druery were pending in the state courts. Chester was
scheduled for execution at the time of her lecture, and is currently facing a June 12, 2013
execution date—and the pendency of an imminent execution date always raises the possibility
of last minute litigation in the state or federal courts. Judge Jones wrote the panel opinions in
the Ibarra, Chester, and Druery cases. (She was on the Swearingen panel as well; the Court

power; it also suggests a symbolic and practical detachment of the judge from his or her prior role as a
partisan advocate.”)



issued a per curiam decision.) In short, Judge Jones made “public comments” on the merits of
multiple matters that were “pending or impending” —in direct violation of Canon 3A(6).

Moreover, Judge Jones’s disrespectful conduct toward Judge Dennis, a fellow member of
the Fifth Circuit Court of Appeals, showed a very troubling lack of judicial temperament. No
judge would want to be treated the way that Judge Jones treated Judge Dennis. Judge Jones
clearly violated the duty to be “patient, dignified, respectful, and courteous” set forth in Canon
3A and the Commentary to Canon 3.

Judge Jones also improperly expressed “contempt” for the United States Supreme Court
rules, “generally disparage[d]” the Supreme Court, was “dismissive of the Supreme Court’s
death penalty decisions regarding juveniles and the mentally retarded,” and criticized the
conduct of Justice Department prosecutors who handle federal death penalty cases, including
accusing them of treating “the death penalty process as an ‘elaborate game’” and using
methods that were “wasteful of taxpayer dollars.”*’

Violations of Canon Four

Canon 4 recognizes that a judge may engage in “extrajudicial activities, including
lecturing on both law-related and nonlegal subjects.” However, Canon 4 imposes important
limitations on such activities, including that “a judge should not participate in extrajudicial
activities that detract from the dignity of the judge’s office [or] reflect adversely on the judge’s

impartiality . . . .” (Emphasis added.) Similarly, Canon 4 states that participation in extrajudicial
activities is permissible only “[t]Jo the extent that the judge’s . . . impartiality is not
compromised . . . .” As discussed at length above, Complainants submit that no objective

observer or “reasonable mind” could conclude after Judge Jones’s speech that Judge Jones is
“impartial” on the death penalty, the constitutionality of the death penalty, or capital cases
involving the defenses of racism, actual innocence, “mental retardation,” or international
standards.

V. Request for Transfer

This Complaint concerns the former Chief Judge'® of the Judicial Council of the Fifth Circuit.
Complainants respectfully request that under Rule 26 of the Rules for Judicial-Conduct and
Judicial-Disability Proceedings, the Judicial Council for the Fifth Circuit ask the Chief Justice of
the United States to transfer this proceeding to the judicial council of another circuit. Rule 26
expressly authorizes this transfer. The Commentary to Rule 26 states that “[s]uch transfers may
be appropriate . . . where the issues are highly visible and a local disposition may weaken public
confidence . . . .” The nature of the allegations in this Complaint both are highly visible and
involve the issue of the former Chief Judge’s treatment of and conduct toward another member
of the Fifth Circuit. Therefore, transfer is appropriate. The Ninth Circuit followed this transfer

7 See Ex. F, at 99 8, 10; Ex. B, at 1191 12, 23; Ex. D, at 9 11; Ex. E, at 9 11.
18 Judge Jones served as Chief Judge from 2006 to October 1, 2012.
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procedure in connection with a complaint filed against Chief Judge Alex Kozinski, and the Chief
Justice granted the transfer request. See In re Complaint of Judicial Misconduct (Kozinski), 575
F.3d 279, 280 (Judicial Council 3d. Cir. 2009) (“The Judicial Council of the Ninth Circuit asked the
Chief Justice of the United States to transfer the identified Complaint to the judicial council of
another circuit pursuant to Rule 26. On June 16, 2008, the Chief Justice granted the request and
selected the Judicial Council of the Third Circuit to exercise jurisdiction over the Complaint. See
Rule 26.”).

V. Rule 6(d) Certification

In accordance with Rule 6(d) of the Rules for Judicial-Conduct and Judicial-Disability
Proceedings, the factual statements in the Complaint are true and correct, as verified in the
Declarations, made under penalty of perjury, attached hereto as Exhibits A-F.

Respectfully Submitted,
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COMPLAINANTS:

*Gregory J. Kuykendall, Director, Mexican Capital Legal Assistance Program (MCLAP)
*League of United Latin American Citizens (LULAC), by Luis Roberto Vera, Jr.
*NAACP — Austin Chapter, by Nelson E. Linder
*National Bar Association, Houston Affiliate — J.L. Turner Legal Association, by Mandy Price
*Texas Civil Rights Project (TCRP), by James C. Harrington
*La Union del Pueblo Entero (LUPE,) by Juanita Valdez-Cox
*Charles W. Wolfram, Professor Emeritus, Cornell Law School; Author, Modern Legal Ethics
*Renato Ramirez, Investor/Philanthropist
*Professor Robert P. Schuwerk, Co-Author, Handbook of Texas Lawyer and Judicial Ethics
*Mark I. Harrison, Osborn Maledon; Former Chair, ABA Commission to Revise the Model Code
of Judicial Conduct
*Susan Martyn, Distinguished Professor of Law & Values, University of Toledo College of Law
*Ronald Minkoff, Frankfurt Kurnit Klein & Selz; Past President, Association of Professional
Responsibility Lawyers
*Ellen Yaroshefsky, Clinical Professor and Director, Burns Center for Ethics in the Practice
of Law, Cardozo School of Law

[Signatures and addresses listed below.]
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State of Pennsyivania )

)
County of Philadelphia ) Declaration of Marc Bookman

Appeared before the undersigned authority duly designated to administer oaths, Marc Bookman
states on oath:

1. My name is Marc Bookman. I am a resident of Wyndmoor, Pennsylvania. I am
over 18 years of age and am otherwise competent to give this declaration. No promises or
agreements have been made to me in exchange for this statement, and I do not expect any in the
future.

2, I am the Director of the Atlantic Center for Capital Representation, an
organization based in Philadelphia that provides services to capitai defense teams in
Pennsylvania and Delaware, Before that 1 was employed by the Defender Association of
Philadelphia, and was in their Homicide Unit since its inception in 1993. I graduated from the
University of North Carolina Law School in 1982, and have been a lawyer in Pennsylvania since
1982. I graduated from the University of Pennsylvania with a B.A. in 1978.

3 On February 20, 2013, I attended a lecture at the University of Pennsylvania Law
School given by Edith Jones, formerly Chief Judge of the Fifth Circuit Court of Appeals. The

Law School advertisements described the lecture as “Federal Death Penalty Review with Judge

Edith Jones (3" Cir.),” and noted that “Circuit Judge Edith Jones will discuss federal death
penalty review through the perspective of a federal judge.” The lecture was open to the public
and the audience appeared to be made up largely of law students. The lecture lasted roughly an

hour and a quarter.



4, In her introductory remarks, Judge Jones noted that she had reviewed more than a
hundred capital cases and that, while she was personally a supporter of the death penalty, her job
as a judge obliged her to apply whatever legislation the legislature enacted.

3. Judge Jones noted at the outset that she intended to structure her initial remarks so
as to answer three questions: Is the death penalty constitutional? Is the death penalty morally
justifiabie? Is the death penalty working? Judge Jones did answer these questions and then went
beyond them to address several additional matters, as I’ve noted below.

6. Judge Jones said there was no arguing that the death penalty is constitutional. She
noted that the Founding Fathers wrofte it directly into the constitution and that it has ancient roots
in Deuteronomy. She also noted that she does not share others’ views that the death penalty is
no longer constitutional because of evolving standards of decency.

7. Regarding the guestion of whether the death penalty is morally justifiable, Judge
Jones answered that it is “absolutely” justifiable, and then provided several reasons.

8. It is, she said, justifiable because it provides vindication for a life that has been
taken by another who has shown wanton disregard for that life. Such a person must be penalized
to the maximum extent possible, and life imprisonment did not meet that bill.

9. Moreover, Judge Jones said, we do the convicted killer a service by imposing
capital punishment on him or her, because a killer is only likely to make peace with God and the
victim’s family in that moment when the killer faces imminent execution, recognizing that he or

she is about to face God’s judgment. In support of the propriety of this justification, Judge Jones

referred her audience to an article her husband had gotten from the internet entitled, “Hanging
Concentrates the Mind.” She said the article talked about the Vatican’s perspective on capital

punishment while executions were occurring within the Vatican’s jurisdiction, suggesting that



the Vatican approved the practice of capital punishment for the very reason she had just
articulated.

10. In further answer to the question whether the death penalty is justifiable, Judge
Jones offered her opinion that a review of several of the most recent capital cases for which she
had written opinions amply illustrated the morality of state-authorized executions. She described
the fact scenarios about each of these cases that demonstrated why the accused deserved to die.
1. Judge Jones mentioned seven defendants that I can recall: a woman named Beets,
whom she described as the “Black Widow;” Walter Bell; Larry Hatten; Larry Swearingen;
Marcus Druery; Elroy Chester; and a Mexican national named Ramiroe Ibarra. I do not recall all
of the details that Judge Jones recounted about these cases but these are the descriptions I
remember:

12, The Black Widow was so-called because she had been married five times and
each of her husbands had died. The fifth husband had last been seen going out in a rowboat and
had then disappeared. A vial of his medication was found near the boat. It turned out Beets had
poisoned the husband. His remains were later discovered in a planter or urn by her front door.
13. Judge Jones described one defendant who was a college student. She said he had
left campus with a group of his friends one night, had been out drinking with them, and had then
shot several of them, execution-style, killing at least one of them. She said he had done this
simply to get their wallets and the drugs in their pockets.

14. She described one defendant who had broken into someone’s house and had

viciously attacked some people in an upstairs bedroom. As the defendant was trying to leave the

house, the uncle of the victims arrived to try to protect the family but the defendant shot and

killed him.



15, One of the defendants (I believe this was Bell) had tried to claim he was mentally
retarded so he wouldn’t get executed. Judge Jones said he did have some 1Q scores that were in
the 60's range, but he also had one that was 70, which did not qualify him as being mentally
retarded because he didn’t have adaptive deficits. She thought it was clear this defendant was
not mentally retarded. He had offered to take the police to where the murder weapon was
hidden. When they got to the location, the defendant climbed up on a chair in four-point
shackles, reached up behind a ceiling tile to retrieve the gun, and pulled down a loaded firearm,
which he began shooting at the police. Judge Jones thought this action demonstrated this man
was far too canny to be mentaily retarded.

16. I’'m not sure if she was talking about the same defendant or another, but Judge
Jones said someone who was “claiming” to be mentally retarded clearly was not because he had
been working as a hitman for a corrupt police officer in New Orleans.

17. She described another defendant who was claiming to be mentally retarded but
who had been able to plan a way to get into a young woman’s house where he raped and killed
her. I believe Judge Jones said there had been some young children around at the time, too. 1
believe she said this was Ibarra and that he was a Mexican national.

18. Judge Jones made special mention of Elroy Chester. She said that Chester
claimed to be mentally retarded and had been slow in school but he still managed to go on a
burglary spree. In the context of talking about this case and others involving claims of mental

retardation, Judge Jones commented that she believes it may do a disservice to the mentally

retarded to exempt them from death sentencing.
19. In describing above what Judge Jones said about these cases, I am not able to

capture the complete outrage she expressed over the crimes or the disgust she evinced over the



defenses raised, particularly by the defendants who claimed to be mentally retarded.

20. Judge Jones turned next to the question of whether the death penalty was working.
In answering this question, she went through a brief history of the death penalty up through the
mid-1970's, and said that proper guidelines for imposing death sentences were enacted by the
states and accepted by the United States Supreme Court in 1976. She said that, at that point, the
Supreme Court went on a real “judicial law-making binge” and began fashioning all kinds of
problematic rules. The result, she said, was that the death penalty was now “compelled by law,
but didn’t have to be imposed by the jury.” She said the whole area of law was like a “zoo”
throughout the 1980's, and only finally began to settle down under Chief Justice Rehnquist and
with the passage of the Anti-Terrorism and Effective Death Penalty Act. She noted that this
calmer era coincided with the time that O.J. Simpson “was convicted. 1 mean, let go.”

21, Unfortunately, according to Judge Jones, the Supreme Court went on a “new
spree” in the early 2000's, “micromanaging” the death penalty when they decided the Atkins and
Roper cases. She quoted Justice White as referring to “death penalty jurisprudence - if you can

call it that.” She again made disparaging comments about the Atkins decision, noting that the

issue of mental retardation became a “slippery slope” if you wound up dealing with someone
whose 1Q was 67 or above and you had to take the person’s adaptive functioning into
consideration. Judge Jones mentioned that she thinks the Supreme Court’s next attempt at
meddling with the death penalty will come by “back-dooring” through the Martinez case

the right to counsel in post-conviction proceedings. She seemed to think this would be a

travesty.

22, Judge Jones summed up her feelings about what the Supreme Court had done

regarding the death penalty by saying that the Court had managed to do with the death penalty



what they had been unable to do with abortion: they “made it safe, legal, and rare.”

23. As for the federal death penalty, Judge Jones thought people would be shocked to
learn there were roughly fifty death penalty prosecutions per year. She said most people were
not aware that the federal government sought death in so many cases because so few cases
actually went to trial. She said the federal prosecutors treat the process like it is an “claborate
game.” She explained that she learned this as a result of being asked to sign off on vouchers for
appointed defense lawyers and was astonished to find out “how the game worked.” She
described that fact that the courts were required to appoint two highly trained defense lawyers to
every defendant against whom death was sought. These lawyers would typically spend two
years investigating the case and would then bring the “so-called mitigation” they had found to
the Justice Department. The Justice Department would then decide nof to pursue death, Judge
Jones said this would consume thousands of dollars of taxpayer money.

24. Judge Jones thought the federal prosecutors also did a terrible job with the cases
that survived this review, gefting death sentences in only 50% of those cases. Judge Jones
considered it a “complete joke” that after all the time, money and effort the federal government
has expended on capital cases, there have only been two executions of people sentenced under
the federal death penalty statute, one of whom was Timothy McVeigh. (She was incorrect about
this, there have been three federal executions.)

25. Judge Jones® conclusion was that the death penalty was not working.

26, As part of her prepared remarks, Judge Jones next addressed what she considered

“red herrings” “thrown up” by opponents of capital punishment.
27. She said that racism was one red herring and that no case has ever been made for

systemic racism. Rather, there were certain systemic classes of crimes and certain racial groups



commifted more of these crimes than others. In her words, “Sadly, some groups seem to commniit
more heinous crimes than others.”

28. She elaborated on this during the question/answer session that followed her
prepared remarks. She was asked whether she actually had meant that certain races committed
worse crimes than others and, further, whether she was troubled by the fact that it was more
likely that someone would be sentenced to death if the victim was white. She responded that she
did not mean that certain races were “prone” to such violent behavior - just that, “sadly,” they
happened to engage in it more often. She noted there was no arguing that “Blacks” and
“Hispanics” far outnumber “Anglos” on death row and repeated that “sadly” people from these
racial groups do get involved in more violent crime. She pointed, by way of example, to the
“fact” that there were an awtul lot of Hispanics involved in drug trafficking, which in turn
involved a lot of violent crime. She also noted it was not true that the death penalty is only given
to people whose victims are white (although that was not the question that was asked.) She
pointed to the fact that Ibarra, who was a Mexican national, had killed a sixteen-year-old
Hispanic woman, and he was sentenced to death.

29, Actual innocence was another red herring. She said most people were guilty, no
system worked perfectly, and there were always going to be a couple of cases that were decided
improperly. She noted that there were just as many innocent people killed in drone strikes as
innocent people executed for crimes. In fact, all of the cases she knew of that had been reversed

wete reversed on technicalities.

30. During the question/answer period, she was asked if she considered prosecutorial
misconduct like Brady violations to be technicalities. She rambled a bit about Brady violations

and then mentioned that she had had the Kyles case before her several years ago, and had not



believed it involved any prosecutorial misconduct or Brady violation, but that the Supreme Court
had disagreed with her and overturned Kyles’ conviction. When asked specifically if she wouid
regard it as a technicality if a prosecutor withheld genuinely exculpatory evidence, she said she
did not know of any case out of Texas in which a prosecutor had ever done anything to try to
convict someone intentionally who was not actually guilty.

31. Arbitrariness was yet another red herring. Judge Jones said there is nothing
arbitrary about the way the death penalty is imposed. She suggested that people claimed the
death penalty was arbitrary because people wound up spending twenty years on death row, a
problem that was the fault of the very people who claimed the death penalty was arbitrary. They
wouldn’t permit executions to be carried out “efficiently” and then complained about the length
of time people spent on death row. She also said that “arbitrariness is in the mind of the
beholder.”

32. The final red herring was “international standards.” Judge Jones said she thought
this was the weakest argument of all. She again used the example of Ibarra, and suggested there
was no way in the world that he would rather be in prison in Mexico than in the United States,
even if he wasn’t subjected to the death penalty there. She said the Mexican government might
claim to object to one of their nationals facing the death penalty in the United States but Mexico
certainly wasn’t about to provide any of their own citizens with the kind of legal protections the
person would get in the United States. She said it was an insult when the Supreme Court looked

to the law of some other country and suggested that its legal system is more advanced than our

OWil

33. During the guestion/answer session, I posed two questions, I asked Judge Jones

why there were no Federal Defender Capital Habeas Units permitted in the areas served by the



Fifth Circuit Court of Appeals. I noted that in the Third Circuit, where there were such offices
staffed by highly-trained capital habeas lawyers, there had not been an execution other than for a
volunteer during the entire modern age of the death penalty, while there were substantial
numbers of executions in areas not served by these experienced capital habeas lawyers. Judge
Jones said she thought the difference in numbers reflected the fact that Pennsylvania trial courts
had not been as careful in their trial procedures as the Texas courts had been, and so the
Pennsylvania courts had required more reversals, She also claimed that the capital habeas units
were expensive — she asked rhetorically if people realized that every defendant needed a lawyer,
and that that required a lot of lawyers; to me her implication was that there were not enough
lawyers available for habeas units in Texas, because some defendants would have to do without
lawyers if such units were set up.
34. The other question I asked was the following; why did she put so much stock in the
constitutionality of the death penalty based on the fact that the Founding Fathers put it in the
Constitution, when the Founding Fathers also felt that women couldn’t vote, and that African-
Americans were only three-fifths of a person? In other words, I said, doesn’t that support the idea
that we should view the death penalty from the perspective of our evolving standards of
decency? Judge Jones did not specifically address the question — rather she pointed out at some
length that the United States was the best country in the world.

I declare under penalty of perjury under the laws of the State of Pennsylvania and of

the United States that the foregoing is true and correct. Executed this 8" day of April, 2013 at

Philadelphia, Pennsylvania.
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AFFIDAVIT AND DECLARATION OF _

I, -do hereby swear and declare that the following is true and correct to the
best of my knowledge, information and belief subject to the penaities for unsworn falsification to
authorities set forth in 28 U.S.C. section 1746 and 18 Pa.C.S. section 4904.

1. My name is_ 1 am-years old and a resident of Philadelphia, PA. No one
has promised me anything in exchange for this statement and I do not expect to receive any
benefits in the future.

2. Ireceived my Bachelor’s degree in Science and Industrial Engineering from_

-in- Following graduation I worked as a management consultant for two years

and was the _for a firm operating charter schools in Chicago, Illinois for
three years. 1am currently finishing up my first year of _

3. On February 20, 2013, I attended a lecture at the University of Pennsylvania Law School
given by Judge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the Federalist
Society. I went to the lecture by myself. 1 arrived on time and stayed for the whole program.
The lecture was open to the public and was attended mostly by law students. The lecture lasted
approximately an hour and 15 minutes,

4. On May 17, 2013 I reviewed the Declaration of Marc Bookman dated April 8, 2013
[hereafter “Bookman Declaration”]. Mr. Bookman's overall recollections of the Judge Jones
lecture correspond with my own. 1 set forth in this affidavit details 1 recall that he did not
mention. Those paragraphs of the Bookman Declaration that I do not mention either simply
comport with my memory of Judge Jones’ comments or reference matters that I do not recall one

way or the other. I do not dispute anything in the Bookman Declaration.



5. At the beginning of her remarks, Judge Jones said that she had reviewed more than 100
capital cases and that, although she was personally a supporter of capital punishment, her job as a
judge required her to apply the law.

6. Judge Jones said that the death penalty was clearly constitutional and there was no arguing
that question.

7. Judge Jones recounted in some detail the facts of several capital cases, some of which had
come before her and some of which might not have., She used the facts of these crimes as her
main argument why the death penalty was justifiable. Although 1 do not recall any of the
specific facts of any of these cases, I do recall her mentioning a Mexican national who raped and
killed a girl. It was clear that Judge Jones was disgusted by the gruesomeness of these killings. 1
was surprised at how personal and emotional these particular arguments were. They seemed less
analytical than a judge should approach a case. I drew from her remarks that her emotions and
beliefs drove the results in some of these cases.

8. Judge Jones discussed United States Supreme Court decisions that she felt had unfairly
restricted the use of the death penalty, including the cases which banned the death penalty for
Juveniles and those with intellectual disabilities. She viewed the Supreme Court’s new rules
with some degree of contempt and she was generally disparaging of the Court. She made it clear
that she was not in agreement with some Supreme Court decisions.

9. Ido not recall any specifics of what Judge Jones said about “mental retardation”. But I did
feel as though her remarks represented a lack of appreciation of the complexities presented by
intellectual disability.

10. I vaguely recall that Judge Jones was critical of how the Justice Department prosecutors

handled capital cases, how they relented to pressure from the defense to withdraw the death



sentence in cases, and how little success they had in securing death sentences when they did
pursue them, She said that the lawyers were gaming the system and that it was a “complete
joke” how these cases were handled in federal count,

1. Judge Jones mentioned several issues that “opponents of the death penalty” raised that she
considered “red herrings.” Racism was one such red herring. She said that certain racial groups
like African Americans and Hispanics are pre-disposed to crime, that an awful lot of Hispanics
are involved in drug trafficking, and that certain races happen to engage in violent crime more
than others. She used the fact that the Mexican national had received death for killing a Hispanic
girl as support for her claim that it is not only defendants who kill whites that are sentenced to
death. The reaction in the room when she made these remarks was one of shock, surprise and
offense. As a judge, she came off sounding distasteful and tactless.

12, Judge Jones described as “technicalities” prosecutorial misconduct such as Brady
violations. When she was asked whether she would consider it a technicality if a prosecutor
were to fail to disclose genuinely exculpatory evidence, she said that she did not know of any
Texas case in which a prosecutor had ever infentionally tried to convict someone who was not
actually guilty.

13. Judge Jones said that arbitrariness was another red herring.

14, Judge Jones said that Mexican nationals would clearly prefer to be in the United States
than in Mexico. She said that it was insulting for the Supreme Court to consider the laws of
other countries, as that suggested that their laws were superior to our own.,

I5. By the end of the question and answer period, Judge Jones seemed to have lost her
composure. She became combative, her tone of voice and demeanor were angry and defensive,

and the atmosphere in the room was tense.
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ArFIDAVIT AND DECLARATION OF ||
I-lo hereby swear and declare that the following is true and correct to the

best of my knowledge, information, and belief subject to the penalties for unsworn falsification
to authorities set forth in 28 U.S.C. section 1746 and 18 Pa.C.S. section 4904.

1. My name is_l am .ycars old and a resident of New York, NY. No one
has promised me anything in exchange for this statement and I do not expect to receive any

benefits in the future.

2. I received my bachelor’s degree in Modern Middle Eastern Studies and Religious Studies

from the _ in- Following my college graduation, I worked for a

government contracting firm in Washington, D.C. On May 13, 2013, I graduvated from the
I

3. On February 20, 2013, I attended a lecture at the University of Pennsylvania Law School
given by Judge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the
University of Peansylvania Law School chapter of the Federalist Society. I went to the lecture
by myself. While there were a large number of law students there, I also noticed a large number
of outside attendees. I stayed for the entire program.

4, On May 9, 2013 I reviewed the Declaration of Marc Bookman dated April 8, 2013
[hereafter “Bookman Declaration”]. Mr. Bookman’s overall recollections of Judge Jones’
lecture correspond with my own although he mentioned more details than 1 presently recall. T
recall a few details that Mr, Bookman did not mention in his declaration, which [ have set out
below. Those facts and observations contained in the Bookman Declaration that I do not

mention either comport with my memory of Judge Jones’ comments or reference matters that I



do not recall in one way or the other. I do not dispute anything in the Bookman Declaration
although I do not recall some of the specific details it contains.

5. Concerning the death penalty, Judge Jones said that the U.S. Supreme Cowurt has made
clear that it is both constitutional and justified. She noted that the Founding Fathers wrote the
death penalty directly into the U.S. Constitution and that it has ancient roots in Deuteronomy.
She also mentioned an article she found on the Internet that she said discussed the Vatican’s one-
time view that executing a condemned person may allow him or her to make peace with God.

6. Judge Jones also said that the death penalty is justifiable and provided her reasons for this
position. I do not recall whether she said that it was “absolutely” justifiable, although I do not
dispute the Bookman Declaration’s claim that she used that term.

7. Judge Jones said that the death penalty vindicates murder victims® lives and that for certain
defendants life imprisonment is not an adequate punishment.

8. In explaining her view that the death penalty is justified, Judge Jones relayed in detail the
specific facts of several cases. I remember that she discussed a number of capital cases
involving rape, the “Black Widow” case, a case involving a college student, and a case involving
a Mexican national. 1 do not recall the specific facts of these cases. Her recounting of these
facts seemed to reflect her outrage at the crimes and her conclusion that the heinousness of these
crimes justified the death penalty.

9. Judge Jones mentioned the Supreme Court’s prohibition against executing people who are
intellectually disabled, who she referred to as “mentally retarded.” In several of the individual
cases that she described, Judge Jones noted the defendant’s claims of being “mentally retarded”
and suggested that these claims may be unsubstantiated. She also indicated that test results

purporting to establish mental retardation may be invalid. She seemed to suggest that capital



defendants often abuse the Supreme Court’s protections of mentally impaired individuals
established in Atkins v. Virginia. Judge Jones also suggested that the manner in which some
defendants committed their crimes demonstrates that they were not “mentally retarded” and that
defendants might be feigning mental impairment to avoid execution.

10. Judge Jones also appeared critical of the Supreme Court’s death penalty jurisprudence and
claimed that it does not work well with how the death penalty works in practice, She criticized
the Supreme Court for “judicial law-making” and for fashioning “problematic rules” such as
categorical bans on the execution of the “mentally retarded.” She said that the Supreme Court’s
restrictions on execution of the “mentally retarded” created a “slippery slope.” Judge Jones
seemed to convey her position that the Supreme Court should not create additional restrictions on
the death penalty or afford capital defendants any additional protections, including increased
access to counsel,

I1. Judge Jones also discussed her “surprise” at what she described as the small number of
federal capital prosecutions. She stated that federal prosecutors’ willingness to pursue a lesser
sentence when defense counsel argued that their clients’ individual circumstances did not
warrant the death penalty and prosecutors’ methods of handling federal capital cases were
wasteful of taxpayer dollars.

12, Judge Jones discussed what she described as “red herrings” raised by capital lawyers and
opponents of the death penalty, including matters pertaining to race. In response to a question
describing statistical evidence that the death penalty is not evenly applied across races, she said
that certain racial and ethnic groups commit more crimes than other groups and noted that
Hispanics are heavily involved in drug trafficking. Many of the attendees at the lecture, a group

comprised of various races, looked both surprised and dismayed at these remarks, The people I



was sitting next to looked at one another and me and conveyed their surprise at these remarks on
the issues of race. Based on these observations as well as comments [ heard after the lecture, it
was clear to me that many students were offended by Judge Jones’ remarks and how cavalierly
she dismissed race and ethnicity as a legitimate concern in how the death penalty was
administered.

13. Judge Jones also characterized actual innocence and arbitrariness as red herrings. In
response to one question regarding procedural concerns in death penalty administration, she
replied that she was not aware of any cases in the Fifth Circuit involving prosecutorial
misconduct indicating that the death penalty was inappropriate.

14, Judge Jones also asserted that international standards regarding the death penalty are
irrelevant because the American fegal system provides more protections than any other legal
system.

15. Following her lecture, Judge Jones accepted questions from the audience. By the end of
these questions, Judge Jones appeared to be uncomfortable with the audience’s questions and
disagreement with her remarks and the program ended abrupily. Conversations I had after the
program with other attendees, largely fellow law students, made clear that many of them were
critical of her remarks and were surprised that the lecture did not follow a more legalistic

approach to the serious issue of capital punishment.
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AFFIDAVIT AND DECLARATION OF _

IR _do hereby swear and declare that the following is true and correct to the

best of my knowledge, information and belief subject to the penalties for unsworn falsification to
authorities set forth in 28 U.S.C. section 1746 and 18 Pa.C.S. section 4904,

1. My name is || | | | | QNI 1 « Wlycars old and a resident of Philadelphia, Pennsylvania,
No one has promised me anything in exchange for this statement and 1 do not expect to receive
any benefits in the future.

2. I received my bachelor’s degree in philosophy from the _m -
Following graduation I served AmeriCorps for two years, In the first year [ was in the City Year
Program and the second year 1 served in the After-School Activities Partnerships, assisting
public high school teachers in class and running after-school programs. I am currently finishing
up my first year at the University of Pennsylvania Law School.

3. On February 20, 2013, at the invitation of a classmate, I attended a lecture at the
University of Pennsylvania Law School given by Judge Edith Jones of the Fifth Circuit Court of
Appeals and sponsored by the Federalist Society. [ went to the lecture by myself,

4. On April 26, 2013 I reviewed the Declaration of Marc Bookman dated April 8, 2013
[hereafter “Bookman Declaration™]. M. Bookman’s overall recollections of the Judge Jones
lecture correspond with my own. Mr. Bookman mentioned more details than I presently recall,
and I recall a few details he did not mention, but overall his Declaration is accurate. I have set
out below details that I recall that are not mentioned in the Bookman Declaration. Those
paragraphs of the Bookman Declaration that I do not mention either simply comport with my

memory of Judge Jones’ comments or reference matters that | do not recall one way or the other.



5. Specifically, Judge Jones did note in the beginning of her presentation that she had
reviewed more than a hundred death penalty cases and that, although she personaily supported
the death penalty, she understood her job as applying the law. Paragraph 4 of the Bookman
Declaration is accurate.

6. Judge Jones said that she would address three questions: (1) Is the death penalty
constitutional? (2) Is the death penalty morally justifiable? and (3) Is the death penalty
working? Judge Jones addressed all three of these questions and made other remarks, as
described below. Paragraph 5 of the Bookman Declaration is accurate.

7. Regarding paragraph 6 of the Bookman Declaration, I only recall that Judge Jones
referenced the Bible in providing support for the death penalty. I do not dispute the accuracy of
the rest of what Mr. Bookman says in this paragraph; I just do not recall it.

8. Judge Jones did discuss several individual cases that had come before her and on which
she wrote judicial opinions. 1 somewhat recall her mentioning the case involving the “Black
Widow” and a case involving a defendant who broke into a house, raped and killed a teenage
girl, T do not recall the names of any of these cases nor do I recall any of the specific facts except
that they were pretty gruesome. I just remember that she discussed the facts of each case,
whatever they were, and did so to show why in her view the death penalty was justifiable for
those defendants.

9. Repgarding paragraph 19 of the Bookman Declaration, it was abundantly clear that Judge
Jones was disgusted by the crimes she had discussed.

10. Regarding paragraph 20 of the Bookman Declaration, Judge Jones did say that the
Supreme Court went on a “judicial law-making binge” or engaged in “judicial activism”. She

did say that this area of the law had become a “zoo”. She did say that under Chief Justice



Rehnquist the Supreme Court started to bring to the system order out of chaos. I do not recall the
other facts set forth in this paragraph of the Bookman Declaration,

11. Regarding paragraph 21 of the Bookman Declaration, T recall that Judge Jones was critical
of the Supreme Court decisions on exempting the mentally retarded and juveniles from the death
penalty. 1 especially remember that she argued how the issue of mental retardation became a
“slippery siope”, as it was hard to draw a line on when a defendant was or was not mentally
retarded., T do not recall anything about the Martinez case or the other quotations Mr, Bookman
attributed to her in this paragraph.

12. Paragraph 26 of the Bookman Declaration is accurate. 1 clearly remember that she used
the term “red herrings” to describe certain substantive criticisms of capital punishment.

13. Paragraph 27 of the Bookman Declaration is accurate, Judge Jones described racism as a
“red herring”. She did say, “Sadly, some groups seem to commit more heinous crimes than
others.” 1 am African American, am interested in the places where race and law intersect, and
paid close atlention when she began to discuss issues of race. Judge Jones said that some racial
groups are “prone” to commit acts of violence, In the question and answer session of the lecture,
I asked Judge Jones if she could clarify what she meant when she said that. In answering, she
said that she did not mean that it was a matter of their biology, but rather that it was a “statistical
fact” that certain races are more likely fo commil certain violent crimes. Judge Jones said that
most of these cases were intra-racial. She did say that a lot of Hispanics were involved in drug
trafficking,

14. From speaking with others after the lecture and observing the reactions of others during

her rematrks, she upset and offended many of the attendees in the room tremendously.



15. Paragraph 29 of the Bookman Declaration is accurate. Judge Jones characterized actual
innocence as another “red herring”. Judge Jones did say that there were just as many innocent
people killed in drone strikes as innocent people executed for crimes, which I thought was at best
a curious analogy. She did say that all of the innocence cases had been reversed on
technicalities.

16. Regarding paragraph 30 of the Bookman Declaration, Judge Jones did describe as
“technicalities” those cases in which the state withheld evidence from the defense. The other
facts set forth in this paragraph I do not recall, though 1 do not dispute them,

[7. Regarding paragraph 34 of the Bookman Declaration, I recall the question about the
evolving standards and the facts set forth by Mr. Bookman are accurate. T would add that Judge
Jones did not directly answer the question, that she was very dismissive of this argument, and
that she was more emotional at this time than at any other time during her presentation. She said
that we have the best opportunities in the United States and this is why immigrants come to the
United States.

The foregoing is true and correct to the best of my information, knowledge and belief.

SWORN TO AND SUBSCRIBED
BEFORE ME THIS 3 "“DAY

OF 77747_ 2013,

Commonweahih of Pennsylvenia

.ty Cormrrtission Expires July 18, 2018



AFFIDAVIT OF LILLIAN B. HARDWICK
IN SUPPORT OF COMPLAINT REGARDING JUDGE EDITH JONES

Before me, the undersigned notary, personally appeared Lillian B. Hardwick, who,
after being by me duly sworn, stated as follows:

1. ‘I am over the age of eighteen years. | have been asked to render an expert
opinion in this matter. | am not being compensated for doing so. | have no personal
knowledge of any facts in this matter. | honestly hold ali of the opinions | am expressing
here,

2, “[ understand that, as a federal judge, Judge Edith Jones is not subject to the
Texas Code of Judicial Conduct ("Texas Code’). Instead, she is subject to the Code of
Conduct for United States Judges (‘US Code’). However, the canons of the US Code
cited in the Complaint are strikingly similar in substance to those in the Texas Code.
Therefore, | am providing the analysis below as if the alleged facts (1) were proven and
(2) were considered in light of the Texas Code. Below | have set out a summary of my
qualifications, which are fully detailed in the attached resume (Exhibit A).

Qualifications

3. “I am co-author with Robert P. Schuwerk, of the University of Houston Law Center
of Handbook of Texas Lawyer & Judicial Ethics (Thomson-West) (‘the treatise’).

4, “| am solely responsible for the research and writing of Parts Ill, IV, V, and VI.
Part IV covers the Texas Code of Judicial Conduct, Part V covers Proceedings before
the Commission on Judicial Conduct, and Part VI covers Removal of Judges from
Particular Cases in Texas State Court. Paris I, IV, and V have been in the treatise
since the initial edition. | added Part VI for the 2003 editicn, and it has appeared ever
since. In the continuing course of my research for the treatise, | have reviewed all of the
public sanctions since the inception of the Texas Commission on Judicial Conduct (‘the
Commissicn’) and collected relevant underlying documents.

5. “| have attended the most significant formal proceedings (a ‘formal proceeding’ is
a trial-like fact-finding process conducted when serious or complicated complaints have
been made against judge) that have been conducted since my research began. These
include the formal proceeding regarding former District Judge Terry Canales, conducted

__in-Austin-in-August 2002  and-the_formal-proceeding regarding-the.complaint against

Presiding Judge of the Court of Criminal Appeals Sharon Keller, which consumed nearly
a week in San Antonio in summer 2009.%

'See Lillian B. Hardwick, Proceedings before the Commission on Judicial
Conduct, 66 Tex. B.J. 107, 115 (2003).

2See, e.g., Mary Alice Robbins, Impact Player of the Year: State Commission on
Judicial Conduct Rules and Reliance: Post-Execution Fight Reveals Conflict Among



6. “As part of my research on the Texas Code of Judicial Conduct, i attended the
American Judicature Society’'s National College on Judicial Conduct and Ethics in
Chicago in October 2004. Although the concern of the AJS is the Model Code of
Judicial Conduct, the Texas Code reflects many of the provisions and the format of the
prior Model Code, which was revised in 2007.

7. “I provide expert reports, trial testimony, and/or consulting services relating to the
subjects in the treatise. For example, when a judge has had a complaint filed against
him or her with the Commission, my report or testimony typically explains that the judge
has not violated the Texas Code and may explain some contravention of the guidelines
governing proceedings hefore the Commission in the process.

Appropriateness of expert opinion

8. “The ethical guidelines for Texas judges in the Texas Code are comparable to the
Texas Disciplinary Rules of Professional Conduct for lawyers. [n general, authorities
have recognized that violation of a rule of conduct is refevant to civil complaints against
lawyers.® Certainly a judge is not held to a lawyer’s ‘standard of care’ and is not in the
position of a fiduciary while on the bench. However, the Texas Code, like the judicial
codes of other states still do,* formerly provided for recusal and disqualification of
judges, based on the goal of an impartial judiciary. Once Texas Rules of Civil Procedure
18a and 18b were promulgated, the Judicial Ethics Committee in Texas (appointed by
the Texas Supreme Court), which issues advisory opinions regarding the application of
the Texas Code of Judicial Conduct, ceased to consider recusal matters.®

Judicial Governing Standards, Tex. Law., 12/20/10, available at
http:/fwww.law.com/jsp/tx/PubArticle TX jsp?id=1202476363906.

*See Two Thirty Nine Joint Venture v. Joe, 60 S.W.3d 896, 905 (Tex.
App.—Dalias 2001), rev'd on other grounds, 145 S.W.3d 150 (Tex. 2004) (“the trier of
fact may consider the construction of a relevant rule of professional conduct that is
designed for the protection of persons in the position of the claimant as evidence of the
standard of care and breach of the standard”).

*See, e.g., Alabama’s Canons of Judicial Ethics, Canon 3C.

SEthics Advisory Opinion 127 (1989) (“The judge who submitted this question

also inquired whether a judge who makes an Art.5537-36 decision to initiate a
protective custody proceeding should recuse himself from making the protective
custody determination under the statute. The recusal provisions that were stated in
Canon 3C of the Code of Judicial Conduct are now covered by the Texas Rules of Civil
Procedure. The Committee concludes that a decision on recusal is an adjudicative
responsibility of the judge and that the Committee should no longer undertake to
answer questions concerning recusal.”).



9. “The language in Texas Rules 18a and 18b having formerly been in the Texas
Code makes certain judicial recusal and disqualification decisions relevant to the same
extent comparable language still appears in the US Code.

10.  “Rarely have sanctions of the Texas Judicial Conduct Commission referenced
recusal or disqualification since the promulgation of Rules 18a and 18b. This may be
due largely to the fact that the Commission’s position on recusal or disqualification has
no effect on a trial or hearing, even assuming that the Commission could investigate a
matter and issue a decision in time to have such an effect. On the rare occasions when
sanctions have mentioned that the judge should have recused or disqualified himself or
herself, the factual scenarios are at least illustrative of what the Commission deems
problematic based on language that still appears in the Texas Code. Consequently, |
have summarized below what may be applicable sanctions.

11.  “In addition, appellate panels sometimes reference the Texas Code of Judicial
Conduct in assessing appeals based on a denied recusal motion, suggesting the
consideration of relevant portions of the Texas Code. Accordingly, | have indicated
some of those considerations below.

Opinion

12. "I have reviewed the facts alleged in the Complaint, along with the affidavits of the
attendees to the speech Judge Jones made. For purposes of this opinion, | am
assuming the accuracy of the alleged facts. In my opinion, based on the language in the
Texas Code, as reflected in sanctions by the Texas Commission on Judicial Conduct
and in court opinions, sanction of Judge Jones would be consistent with the
Commission’s handling of prior complaints. In my opinion, Judge Jones would most
likely be sanctioned for violations of Canons 2A, 2B, 3A, 3B(2), 3B(3), 3B(4), 3B(5),
3B(6), 3B(7), and 4A, altogether or in some combination. While (for reasons explained
below), the Commission would likely not sanction Judge Jones for violating Canon 1,
should she appeal a sanction or request for removal, the Special Court of Review
{(appointed by the Texas Supreme Court to hear an appeal) or the Review Tribunal (a
panel of the Texas Supreme Court for removal proceedings) could well include Canon 1.
Based on the violation of multiple provisions, my opinion is that a public sanction of a
higher level (such as a reprimand or a censure) would be consistent with the
Commission’s past sanctions.

Consideration of the Texas Code and the US Code

“Shall” versus “should”; Canon titles

13.  “According to Canon 8B of the Texas Code, a judge may be disciplined only for
violating mandatory provisions, indicated by ‘shall’ or ‘shall not’; provisions containing

‘should’ or ‘'should not’ are aspirational only. In spite of this statement, and in spite of
Texas Code Canon 1 having always read ‘should,” Canon 1 has sometimes been cited
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in sanctions, typically in conjunction with the violation of canons containing ‘shall.’

14.  “Many of the Canons in the Texas Code contain the mandatory language of
‘shall.” One of the Canons in the US Code contains ‘shall’: Canon 3 (C) Disqualification:

(1) Ajudge shall disqualify himself or herself in a proceeding in which
the judge's impartiality might reasonably be questioned, inciuding but not
limited to instances in which . . . .

15.  “The Texas Code contains only a single comment, that added by the Texas
Supreme Court when it amended two canons in 2002, That comment does not contain
‘'shall.’

16. “The US Code contains multiple comments. None of the comments contains
‘shall.” However, four contain ‘must’:

a. Canon 2A. An appearance of impropriety occurs when reasonable minds,
with knowledge of all the relevant circumstances disclosed by a reasonable
inquiry, would conclude that the judge’s honesty, integrity, impartiality,
temperament, or fithess to serve as a judge is impaired. Public confidence
in the judiciary is eroded by irresponsible or improper conduct by judges. A
judge must avoid all impropriety and appearance of impropriety. A judge
must expect to be the subject of constant public scrutiny and accept freely
and willingly restrictions that might be viewed as burdensome by the
ordinary citizen. ...

b. Canon 3A(5). In disposing of matters promptly, efficiently, and fairly, a
judge must demonstrate due regard for the rights of the parties to be
heard and to have issues resolved without unnecessary cost or delay.

C. Canon 3C(1)(c). In a criminal proceeding, a victim entitled to restitution is
not, within the meaning of this Canon, a party to the proceeding or the
subject matter in controversy. A judge who has a financial interest in the
victim of a crime is not required by Canon 3C(1)(c) to disqualify from the
criminal proceeding, but the judge must do so if the judge’s impartiality
might reasonably be questioned under Canon 3C(1) or if the judge has an
interest that could be substantially affected by the outcome of the
proceeding under Canon 3C(1)(d)(iii).

17.  “The titles of Canons in the Texas Code are topics, not complete sentences; thus,

they do not contain words of authority such as ‘shall’ or ‘should.’ Accordingly, a Texas
judge may not be sanctioned for violating any requirement or admonition stated only in a
title and not in the text of a Canon. The titles of Canons in the US Code are complete
sentences, all containing ‘should, except for Canon 4, which contains ‘may.” Arguably,
judges may be sanctioned under the US Code for violation of any duties specified in the
Canon titles, even though the duties may be detailed differently in the actual Canons.



Canon 1 in the Texas Code versus the US Code

18.  “Following is a comparison of Canon 1 in the Texas Code versus the US Code:
Texas Code US Code
Canon 1 Upholding the Integrity and Canon 1: A Judge Should Uphold the
Independence of the Judiciary Integrity and Independence of the
Judiciary

An independent and honorable judiciary is | An independent and honorable judiciary is
indispensable to justice in our society. A | indispensable to justice in our society. A
judge should participate in establishing, judge should maintain and enforce high
maintaining and enforcing high standards | standards of conduct and should

of conduct, and should personally observe | personally observe those standards, so
those standards so that the integrity and | that the integrity and independence of the

independence of the judiciary is judiciary may be preserved. The
preserved. The provisions of this Code provisions of this Code should be
are to be construed and applied to further | construed and applied to further that
that objective. objective.

The Role of Canon 1 in Texas Sanctions

19.  “Frankly, public sanctions in Texas rarely refer to a violation of Canon 1:® when
Canon 1 has appeared, it has been in connection with other Canons.” In my opinion,
this is due to the hortatory aspect of the Canon, both with ‘should’ and the vague
guidance provided by its language. Based on my review of public sanctions, | have
concluded that the Commission has cited Canon 1 as a basis to enhance the sanction
(e.g., public versus private, or a higher level of public sanction). The Texas Supreme
Court has agreed with the hortatory nature of ‘should.™

20. “Nonetheless, Canon 1 has not been without application:

This is a citation to my own review of public sanctions in Texas; | summarize the
application of Canon 1 in §§ 25:1-25:8 in the 2013 edition of Handbook of Texas

""""""""""""""""""" Lawyer & Judicial Ethics:

See, e.g., Order of Public Censure of Hector Lopez, Justice of the Peace, April
7, 1993 (concerning 4 incidents, Judge Lopez was found to have violated Canons 1 and
2A regarding 1 incident); Public Reprimand of Joseph Devany, Assoc. Justice, 5" Court
of Appeals, April 30, 1996 (“conduct constituted willful violation of Canons 1 and 2A").

8 Joachim v. Chambers, 815 S.W.2d 234, 239 n. 9 (Tex. 1991).
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a. The Commission has sought removal of judges based, in part, on their
violation of Canon 1, in some combination with other Canons. The
opinions of the Texas Supreme Court reflect some consideration of an
reliance on (albeit unclear) Canon 1.°

b. Courts assess Canon 1 in judicial disciplinary cases, whether or not the
Commission has alleged a specific violation.™

c. Courts consider Canon 1 in judicial disqualification matters. "

d. Advisory opinions issued by the Texas Supreme Court's Judicial Ethics

®See, 6.g., In re Thoma, 873 S.W.2d 477, 503 (Tex. Review Trib. 1994, no
appeal) (“we find sufficient competent evidence of probative force to support the
Commission's finding and conclusion that the ex parte actions of Respondent were
willful violations of Canon 1, 2B, 3A(4), and 3A(5) as alleged.”); In re Lowery, 999
S.W.2d 639, 658 (Tex. Review Trib. 1998, no appeal) (“Respondent next contends that
the majority of his misdeeds were conducted not in his official capacity as a judge, but
as a private citizen and should not be sanctionable. The Texas Code of Judicial
Conduct does not distinguish between the two. Canon 1 states that a judge should
participate in establishing, maintaining, and enforcing high standards of conduct and
should personally observe those standards so that the integrity and independence of
the judiciary is preserved.”).

%ln re Hecht, 213 S.W.3d 547, 574 n.41 (Tex. Spec. Ct. Rev. 2006) {"Our
conclusion is reinforced by examining Petitioner’s public statements in the context of
several relevant provisions of the Canons [listing the Preamble and Canons 1, 2, 4B(1),

5(1), 5(2)] ).

YEx parte Ellis, 275 S.W.3d 109, 136 (Tex. App.—Austin 2008, no pet.) (“our
rufes and judicial canons require that a judge also appear to be impartial, so as not to
call into question the fairness or integrity of the court. See Tex.R. Civ. P. 18b(2)(a);
Texas Code of Judiciai Conduct, Canons 1 & 2."); In re Ryan, 2012 WL 6755005, at *1
(Tex. App.--Houston [1* Dist.] 2012, orig. proceeding) (mem.) (“The court continued
that it found that ‘the Associate Judge must be disqualified from this matter and shouid
be disqualified from representing family law clients in this County.” As authority for the
disqualification order, the trial court cited the ‘Code of Judicial Conduct, Canons 1-4."")
(writ conditionally granted on trial court's sua sponte disqualification). See also Public
Utility Com'n of Texas v. Cities of Harfingen, 2010 WL 1173070, at *641 ("Ata
minimum, due process requires a fair and neutral decisiocnmaker—nhoth at {rial and on

appeal. ‘An independent and honorable judiciary is indispensable to justice in our
society.” Tex. Code of Jud. Conduct, Canon 1. By deciding the merits without
disclosing the participation of a now-recused justice and without affording the parties an
opportunity to waive or object to any conflict on the part of that judge or the remaining
panel members as contemplated in the rules of civil and appellate procedure, the
majority undermines the integrity and impartiality of the judiciary.”) {footnote omitted)
(Patterson, J., dissenting).



Committee have warned against violation of Canon 1, in spite of the
Commission’s lack of specific enforcement of it."

21.

“Based on the Texas advisory opinions and consideration of Canon 1 by Texas

courts in connection with review of judicial sanctions, removal requests by the
Commission, and assessment of a judge’s impartiality, my opinion is a reviewing court
could rely upon Canon 1 in considering an appeal by Judge Jones of a sanction based
on other Texas Canons. My opinion, however, is that the Commission would not provide

Canon 1 as a standard for any sanction.

Canon 2A in the Texas Code versus the US Code

22.

“Following is a comparison of Canon 2A in the Texas Code versus the US Code:

Texas Code

US Code

Canon 2 Avoiding Impropriety and the
Appearance of Impropriety in All of the
Judge's Activities

A. A judge shall comply with the law and
should act at all times in a manner that
promotes public confidence in the integrity
and impartiality of the judiciary.

Canon 2: A Judge Should Avoid
Impropriety and The Appearance of
Impropriety in All Activities

(A) Respect for Law. A judge should
respect and comply with the law and
should act at all times in a manner that
promotes public confidence in the
integrity and impartiality of the judiciary.

Comment

Canon 2A. An appearance of impropriety
occurs when reasonable minds, with
knowledge of all the relevant
circumstances disclosed by a reasonable
inquiry, would conclude that the judge’s

2See, e.g., Op. No. 238 (1999) (adopting eariier opinion that judge assisting in

fund-raising must comply with Canon 1); Op.

No. 198 (1996) (sitting state district judge

may not be the subject of a local League of Women Voters annual fund raising "roast"
of an elected official); Op. No. 204 (1997) (active, sitting judge may not preside over

simulated court proceedings in a television program, due o Canons 1 and 4); Op. No.
173 (1994} (municipal court judge also serving as city attorney violates several Canons,
including Canon 1), Op. No. 225 {1998} (“If the inquiring justice of the peace, or any
judge, is prosecuting cases within its jurisdiction, especially contacting the accused for
guilty plea arrangements, then the judge is absolutely, unequivocally, and indefensibly
violating both the Code of Judicial Conduct [specifically including Canon 1] and the

Texas Constitution.”).



honesty, integrity, impartiality,
temperament, or fitness to serve as a
judge is impaired. Public confidence in the
judiciary is eroded by irresponsible or
improper conduct by judges. A judge
must avoid all impropriety and
appearance of impropriety. A judge must
expect to be the subject of constant public
scrutiny and accept freely and willingly
restrictions that might be viewed as
burdensome by the ordinary citizen. . ..

The Role of Canon 2A in Texas Sanctions

23. “Violation of Canon 2A is probably cited more often—in isolation or in combination
with a violation of other canons-by the Texas Commission than the violation of any other
canon.”™ In my opinion, this is because the failure of a judge to ‘comply with the law’
does not require a consideration of the judge’s motives, predispositions, bias/prejudice,
or competence. Canon 2A often appears as a basis for sanction in connection with the
first sentence in Canon 3B2: ‘A judge should be faithful to the law and shall maintain
professional competence in it. A judge shall not be swayed by partisan interests, public
clamor, or fear of criticism.” Although the first part of the first sentence (‘A judge should
be faithful to the law’) appears to have the same meaning as Canon 2A, the former
contains ‘should’ instead of 'shall.” The Commission, by citing Canon 3B2 along with
Canon 2A, may imply that it has inferred the judge does not know the law (and has not
maintained professional competence in it), but that distinction is not made. The fact that
the judge has violated two ‘shall’ provisions in the Canons probably supports a harsher
sanction (this is a conclusion based on an historical review of the Commission’s
sanctions, as the Commission has not published any sanction guidelines). The following
compares the wording of Canon 3B2 in the Texas Code and Canon 3A1 in the US Code:

BSee §§ 26:1-26:7 in the 2013 edition of Handbook of Texas Lawyer & Judicial
Ethics.



Texas Code

US Code

Canon 3.
B. Adjudicative Responsibilities.

(2) A judge should be faithful to
the law and shall maintain
professional competence in it. A
judge shall not be swayed by
partisan interests, public clamor,
or fear of criticism

Canon 3.
(A) Adjudicative
Responsibilities.

(1) A judge should be faithful
to, and maintain professional
competence in, the law and
should not be swayed by
partisan interests, public
clamor,

or fear of criticism.

24, “The Commission has also been generous with the application of the second
prong of Canon 2A, although it lacks a ‘shall’ provision. It has done this by combining a
violation of Canon 2A with another Canon having a ‘shall’ provision, as in Canon 2B
(with the first three ‘shall’ provisions most often heing applied). Following is a
comparison of Canon 2B in the Texas Code with that in the US Code:

Texas Code

US Code

Canon 2.
B. Adjudicative Responsibilities.

(2) A judge shall not allow any
relationship to influence judicial
conduct or judgment. A judge shall
not lend the prestige of judicial
office to advance the private
interests of the judge or others;
nor shall a judge convey or permit
others to convey the impression
that they are in a special position
to influence the judge. A judge
shall not testify voluntarily as a

Canon 2.

(B) Outside Influence. A
judge should not allow family,
social, political, financial, or
other relationships to
influence judicial conduct or
judgment. A judge

should neither lend the
prestige of the judicial office
to advance the private
interests of the judge or
others nor convey or permit
others to convey the
impression that they are in a

character witness.

special position to influence
the judge. A judge should not
testify voluntarily as a
character withess.




Also, once recusat and disqualification were removed from the Texas Code and placed
in Rules 18a and 18b, they became ‘law’ with which a judge couid fail to comply by not
recusing or disqualifying himself or herself when required to do so0."

25,  “Sanctions by the Commission on Judicial Conduct when a judge presides over a
case from which the judge should have been recused or disqualified reflect the same
grounds as in Rule 18b. Canon 2A provides that a judge ‘shall comply with the law.” In
2007, the Commission sanctioned a justice of the peace for dismissing cases in which a
particular poiice officer in the judge’s precinct would testify on the basis that the judge
doubted the police officer's credibility. The Commission concluded that, instead of
dismissing the cases, the judge should have recused himself from such cases, as the
dismissals 'raised legitimate questions as to the judge’s impartiality’ in those cases.” In
another sanction of the same judge, although the Commission made no mention of
recusal, it did provide a basis for such a motion: ‘based on the history of resentment that
had built up within Judge Wall toward the attorney representing Burnett, Judge Wall's
decision to go forward with the criminal trial and find Burnett guilty in absentia when the
judge knew her attorney and the prosecutor were in frial in a courtroom across the hall
was a manifestation of the judge's bias or prejudice against Burnett's attorney, who he
felt had routinely treated him without proper respect.’*®

26.  "In the facts leading to another sanction involving Canon 2B, a district court judge
had a long-time relationship with the lawyer of a step-father in a child custody matter.
The Commission concluded that the judge’s relationship ‘influenced his conduct and
judgment . . . causing litigants and their counsel to form legitimate concerns that the
judge would not be fair, neutral, and impartial’ in the proceedmgs in contravention of
Canon 2B.""

27.  “A number of private sanctions, which do not name the judge, reflect similar
concerns. In one, the judge failed to comply with procedures requiring full disclosure of
a relationship that might warrant his recusal, which ‘effectively prevented the litigants
from making an informed decision about whether the judge was capable of fairly and
impartially deciding a custody case,’ in violation of Canons 2A, 2B, and 3B(1)."

28. “Somewhat ironically, in spite of its lack of a ‘shall’ provision, the Judicial Ethics

"See §§ 26:3-26:4 in the 2013 edition of Handbook of Texas Lawyer & Judicial
Ethics.

8CJC No. 07-0251-JP, Public Admonition of Bob Wall (12/1 3/07).

®CJC No0.06-045-JP, Public Admonition of Bob Wall (07/13/07).

"CJC Nos. 03-1016-DI and 04-1119-DI, Public Warning of Britt Plunk (05/30/086).
®Private Warning of a County Court at Law Judge (08/15/08).
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Committee has issued more advisory opinions on the second prong of Canon 2A than
the first. My historical analysis revealed that these opinions ‘address, with variations on
specific factual situations, the impartiality of the judge [based on the situations being
inconsistent with what a judge would do]. To a large extent, this is explained by the
Code having formerly been a basis for recusal.”™®

29.  "The Texas Commission applies Canon 2A both to a judge failing to ‘comply’ with
the law in its application and failing to abide by it in personal behavior. The Texas
Supreme Court has rejected the limitation of Canon 2A to the behavior of a judge in his
or her professional capacity.”

30.  "Based on the behavior of judges leading to public sanctions, as well as private
sanctions, in Texas, my opinion is that the Commission’s sanction of Judge Jones for

the nature of her speech would be consistent with the Commission’s interpretation and
application of Texas Code Canons 2A, 2B, and 3B(2).

Canons 3B(3)-(7) in the Texas Code versus Canons 3A(2)-(3) in the US Code

31.  "Following is a comparison of Canons 3B(3)-(7) in the Texas Code with Canons
3A(2)-(3) in the US Code:

Texas Code US Code

Canon 3: Performing the Duties of CANON 3: A JUDGE SHOULD

Judicial Office Impartially and PERFORM THE DUTIES OF THE

Diligently “OFFICE FAIRLY, IMPARTIALLY AND
DILIGENTLY

A. Judiciai Duties in General.
The duties of judicial office take

The judicial duties of a judge take precedence over all other activities. In
precedence over all the judge's other performing the duties prescribed by law,
activities. Judicial duties include all the the judge should adhere to the following
duties of the judge's office prescribed by | standards:

law. In the performance of these duties,

the following standards apply. (A) Adjudicative Responsibilities.

B. Adjudicative Responsibilities. (2) A judge should hear and decide
matters assigned, uniess disqualified, and

(3) A'judge shall require order and should maintain order and decorum in all

"Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 26:4, p. 119 (Thomson-West 2013).

®In re Lowery, 999 S.W.2d 639, 657 (Tex. Review Trib. 1998, no appeal).
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(4) A judge shall be patient, dignified and
courteous to litigants, jurors, witnesses,
lawyers and others with whom the judge
deals in an official capacity, and should
require similar conduct of lawyers, and of
staff, court officials and others subject to
the judge's direction and control.

(5) A judge shall perform judicial duties
without bias or prejudice.

{6) A judge shall not, in the performance
of judicial duties, by words or conduct
manifest bias or prejudice, including but
not limited to bias or prejudice based
upon race, sex, religion, national origin,
disability, age, sexual orientation or
socioeconomic status, and shall not
knowingly permit staff, court officials and
others subject to the judge's direction and
control to do so.

(7) A judge shall require lawyers in
proceedings before the court to refrain
from manifesting, by words or conduct,
bias or prejudice based on race, sex,
religion, national crigin, disability, age,
sexual orientation or socioeconomic
status against parties, witnesses, counsel
or others. This requirement does not
preclude legitimate advocacy when
any of these factors is an issue in the
proceeding.

decorum in proceedings before the judge.

judicial proceedings.

(3) A judge should be patient, dignified,
respectful, and courteous to litigants,
jurors, witnesses, lawyers, and others with
whom the judge deals in an official
capacity. A judge should require similar
conduct of those subject to the judge’s
control, including lawyers to the extent
consistent with their role in the adversary
process.

COMMENTARY

Canon 3A(3).The duty to hear all
proceedings fairly and with patience is not
inconsistent with the duty to dispose
promptly of the business of the court.
Courts can be efficient and businessiike
while being patient and deliberate.

The duty under Canon 2 to actin a
manner that promotes public confidence
in the integrity and impartiality of the
judiciary applies to all the judge’s
activities, including the discharge of the
judge’s adjudicative and administrative
responsibilities. The duty to be respectful
includes the responsibility to avoid
comment or behavior that could
reasonably be interpreted as harassment,
prejudice or bias.

The Role of Canons 3B(3)-(4) in Texas Sanctions

32.

“Canons 3B(3) and (4) in the Texas Code are directly parallel to Canons 3A(2)

and (3) in the US Code. The comment to Canon 3A(3) reflects the harassment,
prejudice, or bias covered by Texas Code Canon 3B(5)-(7). While sanctions under
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Texas Code Canon 3B(4) are easily segregated,? sanctions under Canon 3B(5)-(7) are
more easily discussed together, due to the similarity in sanctions behavior.? Thus, the
judge’s temperament will be discussed in connection with Texas Code Canons 3B(3)
and (4) and US Code Canons 3A(2) and (3), with bias and prejudice discussed later.
The following summarizes my understanding of how the Texas Commission has come to
apply Canons 3B(3) and (4):

The similarity, if not in language but in imaginable examples, of
infractions of Canons 3B(3) and 3B(4) suggests that both Canons may be
cited in condemnation of certain conduct. In referring to “proceedings
before the judge,” Canon 3B(3) seems to target activities in the courtroom.
In referring to people “with whom the judge deals in an official capacity,”
Canon 3B(4) could refer to behavior occurring in the courtroom and
elsewhere. However, behavior falling under Canon 3B(4) may not
contravene Canon 3B(3} if the behavior does not occur “in proceedings
before the judge,” presumably a reference to the courtroom. As to the
problematic behavior described in Barr, most citations to Cancn 3B(3) are
paired with citations to Canon 3B(4). However, with respect to the three
specific acts of Judge Barr ordering that a writ of attachment be issued to
bring a deputy to his court, setting a $50,000 witness bail in connection
with the attachment, and excluding the deputy's attorney when the judge
addressed the deputy from the bench, the result was different. These acts,
the Commission charged, violated Canon 3B(4), without a mention of
Canon 3B(3). Presumably the record revealed that the judge failed to
behave in these instances in the courtroom in a patient, dignified, and
courteous manner. Alternatively, the Commission may have concluded -
that, instead of indicating a lack of “order and decorum” (as required by
Canon 3B(3)), they more clearly showed that the judge failed to be
“patient, dignified and courteous” to those who came bhefore him “in an
official capacity” (as required by Canon 3B(4)).°

33.  "Public and private sanctions against Texas judges for berating and speaking
inappropriately with criminal defendants, civil litigants, attorneys, courthouse staff, jurors,

ZIRobert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &

Judicial Ethics § 26:4, pp. 189-204 (Thomson-West 2013).

*’Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 26:4, pp. 204-13 (Thomson-West 2013).

BRobert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 27:5, pp. 189-90 (Thomson-West 2013).
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potential jurors, and witnesses are numerous.?

34.  "Violation of Canons 3B(3) and (4} have been the primary basis for removal of at
least judges from office (the process requires the Commission to seek removal by the
Texas Supreme Court, which empanels a Review Tribunal):

a. “The actions of Judge Barr, taken together, were violative of Canons
3B(3),(4), and (B) of the Texas Code of Judicial Conduct, were clearly
inconsistent with the proper performance of his duties, cast public discredit
upon the judiciary of the State of Texas as well as on the administration of
justice and thus are likewise violative of Article V, Section 1-a(6)A of the
Texas Constitution. ... Judge Barr's flaw intensifies when coupled with
the fact that on September 15, 1994, he openly admitted to the State
Commission on Judicial Conduct to his use of profane, vulgar, and
demeaning language as a means of getting or keeping the attention of
certain individuals.” In re Barr, 13 S.W.3d 525, 538, 540 {Tex. Rev.
Trib.1998, no appeal).

b. “In light of our determination that the obscene language charges are alone
sufficient to justify the removal and permanent bar from judicial office, we
do not address the sufficiency challenges as they relate to the allegations
of legal incompetence, interference with an arrest, and use of corporal
punishment.” In re Bartie, 138 S.W.3d 81, 85 n.6 (Tex. Rev. Trib. 2004, no

appeal).

35.  "One sanction in particular cites factual findings that paralle! the interaction
between Judge Jones and Judge Dennis that is described in the Complaint. Chief
Justice of the Tenth Court of Appeals in Texas, Tom Gray, received a public admonition
in December 2008 for violating Canons 2B and 3B(4). In its description of background,
the Commission noted that, in the prior year, it had ‘received and investigated humerous
complaints relating to the vitriolic language contained in several dissenting opinions
written by Justice Gray, which opinions contained unprofessional personal attacks
against the judge's colleagues on the bench, Justices Bill Vance and Felipe Reyna, and
against certain litigants . . . involved in cases before the Court. The increasingly acerbic
opinions of Justice Gray became media fodder and were the subject of growing criticism
and ridicule in editorials, on internet blogs, and at judicial conferences.”” The
Commission’s findings of fact included the following:

*Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 26:5, pp. 192-202 (Thomson-West 2013).

#CJC No. 08-0687-AP, Public Admonition of Tom Gray (12/18/08), available on
th Commission’s website at http://iwww.scjc.state.tx.us/pdf/actions/FY09-PUBSANC. pdf.
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17.

At all times relevant hereto, the Honorable Tom Gray was Chief Justice,
10th Court of Appeals, Waco, McLennan County, Texas.

In March 2007, Justice Felipe Reyna introduced Justice Gray as the
keynote speaker at a fundraiser for the Republican Club of Somervel
County in Glen Rose, Texas.

At the conclusion of his introduction to the approximately sixty (60)
Republicans attending the fundraiser, Justice Reyna told the group,
“Please join me in welcoming my good friend, Chief Justice Tom Gray,” or
words to that effect.

Justice Gray began his remarks to the audience by thanking Justice Reyna
for the introduction, but went on to state, “Really, we are not friends. He'’s
never been in my home. I've never been in his home. And furthermore,
every time there’s a close vote on the Court, he always votes with Bill
Vance,” or words to that effect.

Later that evening, several attendees spoke to Justice Reyna, expressing
displeasure with and apolegizing for Justice Gray’s comments.

Both Justice Reyna and Justice Gray are Republicans; Justice Bill Vance
is a Democrat.

Thereafter, Justice Gray initiated a “whisper campaign” against Justice
Reyna by criticizing him to Republican Party leaders in the counties located
within the Court’s jurisdiction.

Justice Gray attended Republican lunches and dinners and told party
leaders “somebody needs to talk to Felipe. He’s not being a good
Repubiican,” and that Justice Reyna “always votes with a liberal Democrat,
[Justice] Bill Vance,” or words to that effect.

Justice Vance and Justice Reyna also testified about instances when
Justice Gray has treated court staff in a sarcastic, intimidating and
demeaning manner, which conduct also included angry outbursts and
personal attacks. Statements implying that the chief clerk would be out of a
job after January 1, 2009, and efforts at other times fo convince the other
justices to vote in favor of firing the chief clerk and the accountant were
also common. Such mistreatment was sufficient to reduce some staff
members to tears and has contributed to extremely low employee morale
at the Court.?®

“Based on the behavior underling public sanctions in Texas, along with the

reliance-of Review-Tribunals-en-behavior similarto-that-of Judge-Jones-in-herreported
interaction with Judge Dennis, my opinion is that the Commission’s sanction of Judge
Jones would be consistent with the Commission’s interpretation and application of Texas
Code Canons 3B(3) and 3B(4).

*ld.
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The Role of Canons 3B(5)-(7) in Texas Sanctions

37.  "The theme of Texas Code Canons 3B(5)-(7) is the avoidance of bias or
prejudice. Current Canons 3B(5)-(7) were formerly in a single provision, Canon 3A(9),
which read as follows:

A judge shall perform judicial duties without bias or prejudice. A judge shail not,
in the performance of judicial duties, manifest bias or prejudice by words or
conduct and shall not knowingly permit staff, court officials and cthers subject o
the judge's direction and control to do sc. A judge shall require lawyers in
proceedings before the court to refrain from manifesting, by words or conduct,
bias or prejudice based on race, sex, religion, or national origin against parties,
counse! or others

Language was added when the single Canon was broken into three. Texas Supreme
Court Justice Lioyd Doggett, who led the court’s revisions of the Texas Code in 1990,
explained the source of Canon 3A(9):

Doggett said the canon was prompted by a model anti-discrimination code
recommended by the American Bar Association and by public uproar over Dallas
Judge Jack Hampton's comment that he gave a 30-year sentence to a convicted
killer in part because the victims were homosexual,

Hampton, of the 283rd District, was publicly censured by the State Commission
on Judicial Conduct for commenting on a pending case.”

38. “Perhaps because behavior that violates the bias and prejudice aspects of
Canons 3B(5)-(7) can also be addressed under other Canons, or perhaps because
racial and ethnic slurs are so easily identifiable that judges tend to avoid them, a great
number of sanctions for violations of these Canons have not issued.” Also, the
Commission has often grouped these Canons and not clarified which acts violated which
particular Canon.”® Sanctions notable for their facts include the following:

a. A Pearland justice of the peace disregarded the video camera in a

*"Darla Morgan, High Court Loosens Rules on Judge's Campaign Roles;

Code Also Includes Anti-Bias Provision, Tex. Law., Jan. 8, 1990, at 3. See alfso CJC
Order of Public Censure of Moris Jackson Hampton (11/27/89).

*Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 27:5, pp. 210-213 (Thomson-West 2013).

®ld.
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jaithouse bond hearing and was taped using racial siurs with at least two
inmates. He explained to a police office that he had done that to one of
the inmates thinking he was black, which was not the case. Local media
obtained a copy of the tape,* and the Commission opened an
investigation. The judge resigned after the Commission initiated formal
proceedings against him.*

The Commission instituted formal proceedings against H.N. McElroy, a
Houston Justice of the Peace, charging that he had engaged in
“inappropriate touching of P.E. and other African-American female
employees of his court” and made “racial slurs referring to African-
Americans.” In his general denial, Judge McElroy noted that newspaper
articles and television and radio reports publicized the “alleged
misconduct”; however, he was re-elected by 85% of the vote in a recent
election, meaning that the Commission lacked authority to remove or
sanction him. Nine months later he agreed to resign from judiciat office in
lieu of discipline.*

A justice of the peace was sanctioned twice in six months for behavior that
the Commission said viotated Canons 3B(4) and 3B(5), although one
sanction also included a violation of Canon 3B(6), and the other included a
violation of Canons 2A and 3B(2). He would ask members of the public
(typically parents of truant children) who appeared in his court and who
seemed to be African-American whether they were indigent and would ask
apparent Hispanic individuals whether they could speak Engiish. He also
made improper remarks to an African-American parent, an Hispanic
parent, and a Pakistani parent. The Commission sanctioned him the first
time for violating Canons 3B(3)-(6) and the second time for violating
Canons 2A, 3B(2), and 3B(4)-(5). The judge appealed to a Special Court
of Review; based on timing, this resulted in two appeals. On the first
appeal, the court upheld the violations of Canons 3B(3)-(4); he entered into

®Exclusive: Judge Accused of Using Racial Slurs, Click2Houston.Com, Oct. 31,
2002, available at
http://iwww. clickZhouston.com/hou/news/theinvestigators/stories/theinvestigators-17512
6220021031-101019.html; Yvonne Mintz & Carlos Armintor, Zepeda Takes Leave of
Absence, Nov. 2, 2002, available at http://iwww.thefacts.com/story.lasso?wcd=5565.

$CJC Inquiry re Matt H. Zepeda, Commission's Rulings on Objections, Findings,

Conclusions and Recommendations (02/12/04). The Commission’s website notes the
resignation on Mar. 1, 2004, available at
hitp://www.scjc.state.tx.us/pdf/actions/resignlist.pdf.

*The Notice of Formal Proceedings (01/16/01) in the Public Record of H.N.
McElroy {11/05/01); Answer of Judge H.N. McElroy (02/13/01); Voluntary Agreement to
Resign in Lieu of Disciplinary Action {(11/05/01).
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an agreed judgment for the second appeal, resulting in a Public
Admonition for violating Canons 2A, 3B(2), 3B(4), and 3B(5).*®

d. County Court at Law Judge Brent Keis engaged in what he thought to be
welcoming small-talk with a new attorney in his court, who was African-
American. Determining from the lawyer the African origin of his name,
Judg Keis began a discussion of the Middle Passage. Believing himself
and his African-American clients to be compromised, the lawyer filed a
complaint, which a colleague shared with the Dallas media. (The
Commission places great weight on publicity given to problematic judicial
behavior, even if the judge had no role in creating the publicity.®*) The
Commission issued a Public Warning and Order of Additional Education,
based on violation of Canons 3B(5), (6), and (8).%

39. “Based on the public and private sanctions in Texas clearly signaling the
Commission’s intolerance of judicial speech and behavior indicative of racial and ethnic
bias and prejudice, my opinion is that the Commission’s sanction of Judge Jones for the
nature of her speech would be consistent with the Commission’s interpretation and
application of Texas Code Canons 3B(5), 3B(8), and 3B(7).

“Disqualifying” Bias in Canon 3C/3D

40.  “The shift in Texas from a reliance on the Texas Code for judicial recusal and
disqualification to Rules of Procedure 18a and 18b had two major steps {(and several
minor ones). In 1980, Cancn 3C in the Texas Code read identically to provisions in
Canon D({1)-(3} in the U.8. Code, absent gender updates:

®In re J. Kent Adams, Agreed Judgment, Docket No. 12-0002 (Tex. Ct. Spec.
Rev. June 11, 2012); In re J. Kent Adams, Decision, Docket No. 12-0001 (Tex. Ct.
Spec. Rev. July 3, 2012); CJC No. 09-1028-JP, Public Admonition of J. Kent Adams
(10/20/11); CJC No. 11-0141-JP & 11-0514-JP, Public Admonition of J. Kent Ad-ams
(03/28/12).

*Because the incident did receive widespread media attention, some
members of the public reached the conclusion, perhaps mistaken, that the judge
harbored a bias or prejudice against Witherspoon on the basis of the attorney's
race. Although Judge Keis insists that he did not intend his comments to be

racially insensitive or offensive, it is clear that his remarks were inappropriate in
the setting in which they occurred, and that they could easily be misinterpreted
by anyone unfamiliar with the Judge.” CJC No. 07-0668-CC, Public Warning and
Order of Additional Education of Brent Keis (05/14/08).

*¥CJC No. 07-0668-CC, Public Warning and Order of Additional Education of
Brent Keis (05/14/08).
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Texas Code 1980

U.S. Code

Canon 3: Performing the Duties of
Judicial Office Impartially and
Diligently

(C) Disqualification

A judge should disqualify himself in
a proceeding in which his impartiality
might reasonably be questioned,
including, but not limited to, instances
where!

(a) he has a personal bias or
prejudice concerning a party, or personal
knowledge of disputed evidentiary facts
concerning the
proceeding;

(b) he served as a lawyer in
the matter in controversy, or a lawyer with
whom he previously practiced law served
during such asscciation as a lawyer
concerning the matter, or the judge or
such lawyer has been a material witness
concerning it;

(c) the judge knows that he,
individually or as a fiduciary, or his spouse
or minor child residing in his household,
has a financial interest in the subject
matter in controversy or in a party to the
proceeding, or any other interest that
could be affected substantially by the
outcome of the proceeding.

Canon 3: A Judge Should Perform the
Duties of the Office Fairly, Impartially
and Diligently

(D) Disqualification.

(1) A judge shall disqualify himself
or herself in a proceeding in which the
judge’s impartiality might reasonably be
questioned, including but not
fimited to instances in which:

(a) the judge has a personal
bias or prejudice concerning a party, or
personal knowledge of disputed
evidentiary facts concerning the
proceeding;

(b) the judge served as a
lawyer in the matter in controversy, or a
lawyer with whom the judge previously
practiced faw served during such
association as a lawyer concerning the
matter, or the judge or lawyer has been a
material witness,;

(c) the judge knows that the
judge, individually or as a fiduciary, or the
judge’s spouse or minor child residing in
the judge’s household, has a financial
interest in the subiect matter in
controversy or in a party to the
proceeding, or any other interest that
could be affected substantially by the
outcome of the proceeding;

(d) the judge or the judge’s
spouse, or a person related to either
within the third degree of relationship, or
the spouse of such a person is:

(iy aparty to the

proceeding, or an officer, director, or
trustee of a party;

(i) acting as a lawyer
in the proceeding;

(iii) known by the
judge to have an interest that could be

19




substantially affected by the outcome of
the proceeding; or

(iv) to the judge’s
knowledge likely to be a material witness
in the proceeding;

{e) the judge has served in
governmental employment and in that
capacity participated as a judge (in a
previous judicial position), counsel,
advisor, or material withess concerning
the proceeding or has expressed an
opinion concerning the merits of the
particular case in
controversy.

41.  "In 1980, the Texas Supreme Court adopted Rule 18a, designed to be a
procedural aid to applying Canon 3C(1).*® Texas was always clear that disqualification,
being constitutionaily based, was finite in scope. However, Texas later distinguished
recusal, which was different in virtually every way from disqualification.’” One critical
distinction is that disqualification may be raised for the first time on appeal, while recusal
is waived if not raised in the trial court. Rule 18b, adopted some time after Rule 18a,
distinguished the grounds for recusal versus those for disqualification. In fact, the first
ground for ‘disqualification’ in former Canon 3C(1) was actually clarified to be a ground
for recusal:*®

Current Tex. R. Civ. P 18b. Grounds for Recusal and
Disqualification of Judges.

(a)  Grounds for Disqualification. A judge must
disqualify in any proceeding in which:
(1)  thejudge has served as a lawyer in the

%) uther H. Soules, Ill, Rule 18a Recusal or Disqualification of Trial Judge, 43.
Tex. B.J. 1005 (1980).

7See, e.g., William Kilgarlin and Jennifer Bruch, Disqualification and Recusal of

Judges, 17 St. Mary's L.J. 599 (1986).

¥Note that the mandatory word throughout is “must.” After over a decade of
considering revisions to Rules 18a and 18b, the court made them, effective August 1,
2011. Consistent with a current drafting guideline for procedural rules, the court
sefected “must” over “shall.” Also, although the court clarified one of the grounds for
recusal, it said that the changes to Rule 18b were not intended to be substantive.
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matter in controversy, or a lawyer with whom the judge
previously practiced law served during such association as
a lawyer concerning the matter;

(2)  the judge knows that, individually or as a
fiduciary, the judge has an interest in the subject matter in
controversy; or

(3) either of the parties may be related to the
judge by affinity or consanguinity within the third degree.

(b)  Grounds for Recusal. A judge must recuse in any
proceeding in which:

(1) the judge's impartiality might reasonably be
questioned;

{2)  the judge has a personal bias or prejudice
concerning the subject matter or a party;

(3) thejudge has personal knowledge of
disputed evidentiary facts concerning the proceeding;

(4)  thejudge or a lawyer with whom the judge
previously practiced law has been a material witness
cencerning the proceeding;

(6)  the judge participated as counsel, adviser, or
material withess in the matter in controversy, or expressed
an opinion concerning the merits of it, while acting as an
attorney in government service;

6y  the judge knows that the judge, individually or
as a fiduciary, or the judge's spouse or minor child residing
in the judge' s household, has a financial interest in the
subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding;

(7)  thejudge or the judge's spouse, or a person
within the third degree of relationship to either of them, or
the spouse of such a person:

{A) is a party to the proceeding or an
officer, director, or trustee of a party;

(B) is known by the judge to have an
interest that could be substantially affected by the outcome
of the proceeding; or

(C) istothe judge’s knowledge likely to be
a material witness in the proceeding; or
(8)  the judge or the judge's spouse, or a person
within the first degree of relationship to either of them, or
the spouse of such a person, is acting as a lawyer in the
proceeding.
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42.  “In January 1987, Canon 3C references to disqualification were removed. In
1993, Canon 3B(1) appeared and remains today: ‘A judge shall hear and decide matters
assigned to the judge except those in which disqualification is required or recusal is
appropriate.’

43.  “It should go without saying that the Commission cannot take any action that will
affect an ongoing proceeding. The best evidence that a judge has presided in spite of a
ground for disqualification or recusal may be a new trial granted on the basis of bias or
prejudice or a wrongly denied recusal motion. In one instance, a complainant provided
the Commission with evidence that a new trial was granted, along with a transcript of the
hearing that resulted in the new trial. Publicly sanctioning the district court judge, the
Commission concluded that, ‘[a]s a result of the judge’s inappropriate behavior, the
public perceived that the judge lacked impartiality and was biased in favor of the
prosecution in violation of Canon 3B(5) of the Texas Code of Judicial Conduct.”®

44.  “An example earlier cited for another point involved the Commission’s 2007
sanction of a justice of the peace for dismissing cases in which a particular police officer
in the judge’s precinct would testify on the basis that the judge doubted the police
officer's credibility. The Commission concluded that, instead of dismissing the cases,
the judge should have recused himself from such cases, as the dismissals ‘raised
legitimate questions as to the judge’s impartiality' in those cases.

45,  “Also cited as an example for an earlier point was a sanction involving Canon 2B,
in which a district court judge had a long-time relationship with the lawyer of a step-
father in a child custody matter. The Commission concluded that the judge’s
relationship ‘influenced his conduct and judgment . . . causing litigants and their counsel
to form legitimate concerns that the judge would not be fair, neutral, and impartial’ in the
proceedings, in contravention of Canon 2B.""

46.  “Finally, as observed earlier, several private sanctions, which do not name the
judge, refiect similar concerns. In one, the judge failed to comply with procedures
requiring full disclosure of a relationship that might warrant his recusal, which ‘effectively
prevented the litigants from making an informed decision about whether the judge was
capable of fairly and impartially deciding a custody case,’ in violation of Canons 2A, 2B,
and 3B(1).?

¥CJC No.01 —0442 DI, Public Warning of Raymond Angelini (12/17/01).

®CJC No. 07-0251-JP, Public Admonition of Bob Wall (12/13/07).

“1CJC Nos. 03-1016-Di and 04-1119-DI, Public Warning of Britt Plunk (05/30/06).
“2private Warning of a County Court at Law Judge (08/15/08}.
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47.  “Significantly, in spite of courts having said that a violation of a canon in the
Texas Code does not by itself constitute reversible error,*® and even though specific
guidelines for recusal and disqualification have not appeared in the Texas Code for
many years, appellate opinions still reflect consideration of judicial canons in review of

denied recusal motions.

48. "My understanding is that Judge Jones made disparaging remarks about
defendants in cases she had decided. Given the existence of US Cede Canon 3D and
its mandatory requirement that a judge ‘shall disqualify’ under certain circumstances-the
only ‘shall’ provision in the US Code—whether she presided in contravention of the
requirement in those cases should be determined. The Texas Commission has
demonstrated it would explore a complaint with that basis, due to the prohibition on bias
and prejudice and the requirement of impartiality in the current Texas Code. On a
determination that she should not have presided over those cases, a sanction would be
consistent with the Commission’s past determinations.

Canon 4 in the Texas Code versus the US Code

49.  “Following is a comparison of relevant portions of Canon 4 in the Texas Code with

Canon 4 in the US Code:

Texas Code

US Code

Canon 4. Conducting the Judge's
Extrajudicial Activities to Minimize the
Risk of Conflict with Judicial
Obligations

A. Extra-judicial duties in general. A
judge shall conduct all of the judge's
extra-judicial activities so that they do
not:

(1) cast reasonable doubt on the
judge’s capacity to act impartially as a
judge; or

(2) interfere with the proper
performance of judicial duties.

Canon 4. A Judge May Engage in
Extrajudicial Activities That Are
Consistent with the Obligations of
Judicial Office

A judge may engage in extrajudicial
activities, including law-related pursuits
and civic, charitable, educational,
religious, social, financial, fiduciary, and
governmental activities, and may speak,
write, lecture, and teach on both law-
related and nonlegal subjects. However, a
judge should not participate in
extrajudicial activities that detract from the

B. Activities to Improve the Law.
A judge may:

dignity of the judge’s office, interfere with
the performance of the judge’s official
duties, reflect adversely on the judge’s

“Brown v, State, 2007 WL2012902, at *3 (Tex. App.—~Corpus Christi 2007, no

pet. (mem.) (not designated for publication).



(1} speak, write, lecture, teach impartiality, lead to frequent
and participate in extra-judicial activities | disqualification, or violate the limitations
concerning the law, the legal system, the | set forth below.
administration of justice and non-legal
subjects, subject to the requirements of
this Code; and. . . .

The Role of Canon 4 in Texas Sanctions

50.  “In my opinion, Texas Code Canon 4B only permits (with ‘'may'} instead of
encourages (with ‘should’) a judge to speak, write, lecture, etc., because doing so is
fraught with potential violation of Canon 4A, along with other provisions in the Code.
This slippery slope is also why, in my opinion, so many advisory opinions have heen
sought and issued as to exactly what a judge ‘shall’ not do under Canon 4A.*

51.  “Two particular events concerning the Texas Code are relevant to the alleged
comments by Judge Jones as they might be viewed under the US Code. One involves
the only amendments made to the Texas Code in the past 10-15 years. Because Texas
elects its judges, Canon 5 restrictions on political activity are relevant. Judicial
candidates in other states have wrestled with comparable restrictions, and a Minnesota
candidate succeeded in prompting a U.S. Supreme Court decision calling for
modifications of some restrictions on judicial campaign speech.”® In spite of their
apparent lack of need for change under White, the Texas Supreme Court made some
modification to the comparable Texas Code Canons in acknowledgment of White. In so
doing, the court provided the first comment to the Texas Code, to Canon 5:

A statement made during a campaign for judicial office, whether or not prohibited
by this Canon, may cause a judge's impartiality to be reasonably questioned in
the context of a particular case and may result in recusal.*®

This comment appears consistent with an excerpt from U.S. Code Advisory Opinion No.
66 issued in June 2009;

a showing of bias warranting recusal generally must be based on extra-judicial

*“Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics §§ 28:4, 28:5, 28:6, pp. 275-79, 286-92, 285-306 (Thomsen-West

2013).

SRepublican Party of Minnesota v. White, 536 U.S. 765, 122 S.Ct. 2528,
153 L. Ed.2d 694 (2002).

“Approval of Amendments to the Texas Code of Judicial Conduct, Misc. Docket
No. 02-9167 (Tex. Aug. 22, 2002).
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conduct and not conduct that arises in a judicial context unless the conduct
dispiays a deep-seated favoritism or antagonism that would make fair judgment
impossibie. See Liteky v. United States, 510 U.S. 540, 555 (1994). A judge still
needs to consider, however, whether the judge does hold a bias or prejudice
Guide to Judiciary Policy, Vol. 28, Ch. 2 Page 66-2 that would require recusal
and, additionally, whether any circumstances would create a reasonable guestion
of the judge’s impartiality.

52.  "While, in my opinion, what the comment suggested had long been the case
regarding any extrajudicial words or behavior, the comment clarified (if not suggested to
future litigants in the court of the successful candidate) the potential outcome for words
spoken in judicial campaigning. Since the emergence of the comment, judges have
been recused following the filing of motions superficially based on prior campaign
activities or contributions by the judge. In reality, the motions have presumed bias or
prejudice based on the judge’s current or past association with a particular group,
independent of any specific opinion the judge had expressed.”’

53.  “The second relevant event concerned judicial membership in two nonprofit
organizations for the benefit of children, absent any comments made by the judges.

An advisory opinion directed that judges could not serve on the judicial council for the
Children’s Assessment Center, the purpose of the council being the opening of a
dialogue regarding mutuat concerns about the sensitivity of child sex abuse cases. The
basis of the opinion was that ‘[m]embership on this council would require frequent

“"For example, in late 2005, Texas Republican Congressman Tom Del.ay was
indicted for conspiracy to violate the Texas Election Code, along with two other
Republicans involved in Texas politics. Represented by Houston lawyer Dick
DeGuerin, Del.ay filed a motion to recuse the judge to whose court the matter was
assigned, Judge Robert Perkins, based in part on political contributions. Brief in
Support of Delay's Mot. to Recuse at 1-2 (Oct. 24, 2005), State v. Delay, No.
D1-DC-05-900725 (D. Tex. 2005); DeLay's Mot. to Recuse the Honorable Robert
Perkins (Oct. 20, 2005). The brief also focused on Judge Perkins having contributed to
a particular organization that “takes extreme political positions and has directly targeted
and attacked Congressman Delay in both television and print advertisements.” Brief in
Support of Delay's Mot. to Recuse at 6. After a four-hour hearing, the judge assigned
to hear the recusal motion granted it without explanation. Hearing Tr. at 157 (Nov. 1,

2005). Another recusal involved a judge’s contributions to an organization (which was
the defendant), which the recusal motion implied indicated his pre-trial support for that
organization. After holding onto the motion for three days and explaining that he had
previously disclosed ali contributions,, the judge self-recused. Doe v. Catholic Diocese
of El Paso, 362 S.W.3d 707 (Tex. App.--El Paso 2011, rule 53.7(f) motion granted {Dec
16, 2011) ); Plaintiffs Second Motion to Recuse and Motion for Expedited Hearing, No.
2006-2747, County Ct. at Law No. 3, El Paso County, Tex., Apr. 21, 2009, at 2.
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recusal in cases in which the members of the organization were testifying.””® This is the
same guidance that appears in US Code Canon 4: ‘a judge shouid not participate in
extrajudicial activities that detract from the dignity of the judge’s office, interfere with the
performance of the judge’s official duties, reflect adversely on the judge’s impartiality,
[or] lead to frequent disqualification . . .” After the advisory opinion appeared, several
Houston-area judges stepped down from their position with the CAC.*

54. “Asimilar issue arose a few years later with the Texas Court Appointed Special
Advocates (‘CASA"). A parents’ rights group had filed a complaint against a judge for
membership—‘extrajudicial service’-on the CASA beard. In response, the Commission
made one of its rare public statements, after those who had filed the complaint had
made it public, in part quoted below:

In general, judges are required to avoid impropriety and the appearance of
impropriety in all of the judge’s activities. Canon 2. In order to promote public
confidence in the judiciary, it is not enough that a judge be fair and impartial when
deciding cases, he must alsc appear to be fair and impartial. Canon 4A(1) of the
Texas Code of Judicial Conduct addresses the appearance of impropriety and
partiality by stating that “a judge shall conduct all of the judge’s exfra-judicial
activities so that they do not cast reasonable doubt on the judge’s capacity to act
impartially as a judge.” While judges are encouraged to engage in civic and
charitable activities, their participation is restricted to activities that do not refiect
adversely upon the judge’s impartiality or interfere with the performance of judicial
duties. Cancn 4C.

In order to avoid the appearance of impropriety and partiality, judges
should be cautious about serving an organization, even one as noble and
praiseworthy as CASA, when such an organization advecates a particular legal
philosophy or position. ... While itis true that judges who serve any sort of
advocacy group run the risk that the public will perceive that the judge supports
the policy positions of that organization, judges who serve an organization like
CASA would likewise endanger the public perception of the judge’s impartiality for
it would not be unreasonable for the public to believe that a judge who is affiliated
with CASA would endorse and be partial to CASA and the CASA volunteer's
recommendations.

... The Commission would note that the appearance of impropriety in
some cases could be cured with a full disclosure of the judge’s affiliation with

#0p. No. 270 (2001).

“Opinion Advises Judges to Step Down from Advocacy Committees, Abilene
Reporter—News, Feb. 23, 2001; http://mww.reporternews.com/2001/texas/group0223.

htmil.
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CASA, on the record, followed with the informed consent of the parties and their
counsel to allow the judge to continue to hear and decide the case. Naturally, if a
judge were asked to recuse from cases too frequently because of the relationship
with CASA, that judge should step down from his or her membership on the

board. Canon 3B(1).%°

Reportedly, five of seven judges on the CASA board resigned after the Commission
made its public statement.”*

55.  “In my opinion, based on my research of judicial discipline and recusal and
disqualification in Texas, extrajudicial comments of a judge-like those made by Judge
Jones--are more suggestive of bias or prejudice and more supportive of a reasonable
question as to the judge’s impartiality than group memberships. Consequently,
sanctioning of Judge Jones for violation of Canon 4A would be consistent with the
Commission’s prior interpretation and application of that provision.”

Further Affiant sayeth not. A,,_,.
<

Litiian B. Hardwick

A
SWORN TO AND SUBSCRIBED before me, the undersigned authority, on this Bm day

of ;E’;mg , 2013,
\/M/fa/z u K Catn

NOTARY PURBLIC in and for the
STATE OF TEXAS

8Pyblic-Statement- No.-PS—-2006—01;-available-at

http:/iwww.scic.state.tex.us/PS-2006—1.PDF ) (emphases added).

'Mary Alice Robbins, Five Judges Resign from CASA Board, Two Remain, Tex.

Law., Dec. 5, 2005, available at
http:/iwww.law.comfjsp/b/PubArticleFriendly TX jsp?id=1133517909956.
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AFFIDAVIT AND DECLARATION OF CHANEL LATTIMER-TINGAN

I, Chanel Lattimer-Tingan, do hereby swear and declare that the following is true and
correct to the best of my knowledge, information and belief subject to the penalties for unsworn
falsification to authorities set forth in 28 U.8.C. section 1746 and [& Pa.C.8S. section 4904.

1. My name is Chanel Lattimer-Tingan, Tam 30 years old and a resident of Philadelphia, PA.
No one has promised me anything in exchange for this statement and I do not expect to receive
any benefits in the future,

2. T received my Bachelot’s degree in Sociology and a Certificate in African-American
Studies from Princeton University in 2005. T received my Master’s degree in Sport Management
from the University of Tennessee in 2008. I received my law degree from the University of
Pennsylvania in May 2013.

3. On February 20, 2013, T attended a lecture at the University of Pennsylvania L.aw School
given by Judge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the Federalist
Society. I went to the lecture by myself. 1 amrived a couple minutes after the lecture was
scheduled to begin and stayed for the remainder of the program.

4, On May 16, 2013 I reviewed the Declaration of Marc Bookman dated Aprii 8, 2013
[hereatter “Bookman Declaration”], Mr. Bookman’s overall recollections of the Judge Jones
lecture correspond with my own. I set forth in this affidavit details T recall that he did not
mention. Those paragraphs of the Boockman Declaration that I do not mention either simply
comport with my memory of Judge Jones’ comments or reference matters that I do not recall one
way or the other. T do not dispute anything in the Bookman Declaration,

5. Paragraphs 5 through 8 of the Bookman Declaration are accurate in all respects. Judge

Jones noted that the Founding Fathers wrote the death penalty directly inte the Constitution and



that it had ancient roots in Deuteronomy. I thought it seemed out of place for a Court of Appeals
judge to cite the Bible as legal support for the death penalty.

6. Judge Jones related in detail the facts of several cases that she was aware of or that had
come before her. I remember that she discussed a number of cases that involved rape. T recall
her discussing the “Black Widow” case and a case involving a Mexican national. [ do not recall
any of the specific facts of these cases except [ believe she related that in the case involving the
Mexican national he had raped and killed a woman. T thought that it was simplistic for her to
Jjustify the death penalty solely on the basis of the heinousness of the crimes. She conveyed a lot
of disgust about the facts of these crimes — it seetned very personal to her, which surprised me.

7. Judge Jones spoke at length about the rules against executing people who are intellectually
disabled (she used the insensitive term “menially retarded”) and many of the cases she described
raised mental retardation as a defense. She cited one case where the defendant had IQ scores in
the 60’s range and one 1Q score of 70 and said that it was clear to her that the defendant was not
“mentally retarded” because the facts of the crime themselves proved that he knew what he was
doing, Judge Jones was very dismissive and skeptical of these types of arguments and overall
highly critical of the use of “mental retardation” to escape the death penalty. She said that
“mental retardation” should not preclude death as a sentence and criticized the United States
Supreme Court decision that held that it did,

8. Judge Jones’ dismissive approach to claims of “mental retardation” surprised me. I
thought that she did not have a very sophisticated understanding of what intellectual disabilities
involved and the whole discussion seemed disrespectful to me. She placed great emphasis on the
facts of the crime as support for her position that these defendants were not “mentally retarded,”

which seemed to me a very limited — at best — analysis, and more rooted in her personal views of



the crimes and the defendants than in a legal analysis. At one point she said that it is a
“disservice” to the “mentally retarded” to exempt them from capital sentencing, which was very
shocking to hear. Judge Jones was clearly unhappy with how these defendants were using
“mental retardation” to claim exemption from the death penalty.

9. Judge Jones was also very critical of several of the Supreme Court’s decisions concerning
the death penalty. She criticized the Supreme Court for creating “problematic rules” such as
exempting the “mentally retarded” from death sentences. She said that the Supreme Court was
“micromanaging” the death penalty with these new rules and that the decision on “mental
retardation” was a “slippery slope.”

10. She said that the Supreme Court had done with the death penalty what it had been unable
to do with abortion: making it “safe, legal and rare”. When she said this, I was shocked and
looked at one of my classmates in the audience in shared disbelief.

11, Judge Jones was also very critical of the manner in which federal prosecutors handled
capital cases. | do not remember her reasons for being so critical. T just recall that she felt that
the federal prosccutors were wasting a lot of taxpayer money and that she criticized them for
being so unsuccessful in securing more death sentences.

12, Judge Jones discussed what she described as “red herrings” raised by capital lawyers and
opponents of the death penalty. The first “red herring” she discussed was race. One of the main
reasons | decided to attend a lecture on the death penalty to begin with was my interest in the
areas where race and law intersect, and I am aware that race issues often arise in death penalty
cases, Because of this, I would say that I paid particular attention when she began to discuss this
topic. She said that “sadly” certain racial and ethnic groups commit more crimes than other

groups and that Hispanics are heavily involved in drug trafficking. Although she used the term



“sadly”, it was clear to me that she was not sad at all about her belief that certain groups commit
more violent crimes than others. She said that the case involving the Mexican national who
kiifed a girl who was not white proves that the death penalty is not only imposed on those who
kili whites,

13. Judging by the looks on their faces, many others in the audience were dismayed by these
remarks on race. My reaction was akin to “here we go again” — meaning that I perceived her
remarks to be the type of racially insensitive comments [ have heard many times in my life and
professional career. Because of my experience with this level of racial insensitivity and
ignorance, I cannot say I was offended in that moment, as I have come to expect this type of
ignorance from certain types of people. I recognize that the statements she made are offensive;
it’s just that I personaily am past getting upset when I hear these types of comments. They are
offensive because they willingly ignore so much of the nuances of others’ lives about which she
knows so little, It struck me that she was so willing to dismiss race as a legitimate concern in
how the death penalty was administered. 1 thought it was ironic that she seemed so willing to
make generalized and stereotypical comments about racial groups and their “criminal
tendencies” yet so unwilling to accept the validity of the statistics showing that those who kill
whites are more likely to be prosecuted capitally and sentenced to death.

14, Judge Jones aiso characterized actual innocence as a red herring, Because I did some
work at the Pennsylvania Innocence Project during law school, I again paid particular attention
to her remarks on this subject. As the Bookman Declaration notes, she said that there were
always going to be some cases that slipped through the cracks and that there were just as many
innocent people killed in drone strikes as innocent people executed for crimes, She said that

reversals of those who were allegedly innocent were really based on “technicalities,” not



innocence. She was unapoiogetic when making these comments. I found her remarks on this
issue highly offensive and disrespectful of those who had been wrongly convicted and sentenced
to death. 1 was offended both because of her willingness to tolerate a legal system with such
mistakes and because of her position that concerns about the mistaken conviction of the innocent
was not a valid reason to oppose the death penaity.

[5. Judge Jones also labeled Brady violations as “technicalities.” In response to a question as
to whether she considered it a technicality when a prosecutor failed to disclose genuinely
exculpatory evidence, she said that she did not know of any case out of Texas in which a
prosecutor had ever tried to convict someone who was not actually guilty. I felt like she was
deliberately trying not to answer this question based on her canned response.

16. Judge Jones was also very critical of defense lawyers and advocates for the capital
inmates who caused “delays” in executions.

17. By the end of the question and answer period, Judge Jones was angry and very emotional.
I would describe her as super-defensive. She lost her composure and there was now a very tense
and uncomfortable atmosphere in the room. The host of the program ended the program
abruptly, and it was awkward fo be in the room,

18, Overall, I was surprised by the level of informality, lack of candor, and failure to

demonstrate empathy and sensitivity by Judge Jones, particularly since she spoke in her role as a

Fifth Circuit judge. L/
Chste i, ~Tongan,
/

Chanel La’ttimer—Tingan

SWORN TO AND SUBSCRIBED
BEFORE ME THIS o¥7% DAY

OF Wﬁy 13-

NOTARY PUBLIC &7 >

SOMONWEAL T UF PENNSY LVAINY
Notarial Seal i
Kimbesiy A. Sheavary, Notary Public
Lower Meion Twp,, Montgomaty County
My Commission Explres Aug. 13, 2043
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State of Texas §

§

County of Travis  §

Declaration of James M. McCormack

My name is James M. McCormack. [ am over the age of eighteen, have never been
convicted of a crime, and am competent to make this affidavit. Except where indicated,
the facts set forth below are within my personal knowledge and are true and correct. |
have based my opinions set forth below on facts or data of a type reasonably relied
upon by experts in my field in forming opinions on the subject of professional liability,
legal malpractice, and/or the ethical duties and obligations of Texas lawyers.

1.

i am a licensed attorney in the State of Texas (State Bar No. 13455500) and am
in good standing with the State Bar of Texas. | have been licensed to practice
law in Texas since 1984. My law office is located at 2508 Ashley Worth Blvd.,
Suite 210, Austin, Texas 78738.

t hold an “av” rating (“very high to pre-eminent legal ability”) from the Martindale-
Hubbell Legal Directory.

I am the former General Counsel and Chief Disciplinary Counsel of the State
Bar of Texas (1991-1996) and a former Managing Attorney of the Civil Litigation
Section of the Travis County Attorney’s Office in Austin, Texas. As the State
Bar’s Chief Disciplinary Counsel, | served as the chief prosecutor and legal
ethics enforcement officer for the attorney disciplinary system in Texas.

I am a graduate of the University of Texas at Austin: BBA with Honors, 1981;
Doctor of Jurisprudence, 1984.

I have served as an adjunct professor of law at the University of Texas
School of Law in Austin where | taught the law of professional responsibility. |
am a reguiar lecturer on legal ethics, professional responsibility, and legal
malpractice issues at continuing legal education conferences and programs. |
am the author (or co-author) of several papers, articles and/or presentations on
legal ethics and legal malpractice related subjects, including an article in the
American Bar Association's Law Practice Management magazine entitled “Good
Ethics, Smart Tactics” (named by the magazine as one of its top five articles of
1995).

From roughly 1998 to 2004, | served as a member of the Texas Disciplinary
Rules of Professional Conduct Committee, which is the State Bar's standing



committee charged with studying and recommending revisions to the Texas
Disciplinary Rules of Professional Conduct.

7. I served as Chairman (2007-2008) of the Board of Trustees of the Texas Center
for Legal Ethics and Professionalism in Austin.

8. My Austin-based law practice emphasizes legal ethics and legal malpractice
consultations (as well as practice management advice) for law firms across
Texas. | have served as a consulting or designated testifying expert witness in
legal malpractice and/or legal ethics-related matters and lawsuits in Texas.
Much of my legal practice is devoted to assisting law firms in preventing legal
ethics and/or legal malpractice problems on a proactive basis. | serve as ethics
advisor or ethics counsel to law firms and other entities and assist them with their
questions, dilemmas, and concerns about legal ethics and legal malpractice
issues. | have also been called upon to conduct ethics audits or ethics reviews of
law firm or business operations.

9. | have served as an expert in cases involving issues of judicial ethics and judicial
disquaiification.

10. My curriculum vitae is attached hereto as Exhibit 1.

11.1 have been asked to give my opinion concerning ethical issues raised by Judge
Edith Jones’s lecture, entitled “Federal Death Penalty Review with Judge Edith
Jones (5th Cir.),” delivered at the University of Pennsylvania Law School on
February 20, 2013. In that connection, | have reviewed the exhibits thaf | have
been provided and that 1 understand will be attached to the Complaint when it is
filed, including declarations and affidavits from several persons who attended
Judge Jones'’s lecture.

12.Based upon the materials | have reviewed, it is my opinion that Judge
Jones violated the ethical standards applicable to federal judges under the
Code of Conduct for United States Judges.

13. Section 351(a) of Title 28 of the United States Code provides that “[a]ny person
alleging that a judge has engaged in conduct prejudicial to the effective and
expeditious administration of the business of the courts” may file a complaint
against the judge. Rule 3(h) of the Rules For Judiciai-Conduct and Judicial-
Disability Proceedings (promulgated by the Judicial Conference of the United
States) defines “cognizable misconduct” as including “conduct prejudicial to the
effective and expeditious administration of the business of the courts”™ and
“conduct occurring outside the performance of official duties if the conduct might
have a prejudicial effect on the administration of the business of the courts,
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including a substantial and widespread lowering of public confidence in the
courts among reasonable people.” The Commentary to Rule 3 explains that the
Code of Conduct for United States Judges may be “informative” in determining
whether a judge has engaged in conduct “prejudicial to the effective and
expeditious administration of the business of the courts.” Thus, in this
declaration, | focus principally on that Code of Conduct for United States Judges.

14.Based upon the materials | have reviewed, |1 understand that Judge Jones, in
public statements, made the following assertions:

i.  The United States system of justice provides a positive service to capital-
case defendants by imposing a death sentence, because the defendants
are likely to make peace with God only in the moment before imminent
execution;

ii. Certain “racial groups like African Americans and Hispanics are
predisposed to crime,” are “prone’ to commit acts of violence,” and get
involved in more violent and “heinous” crimes than people of other
ethnicities;

iii.  Claims of racism, innocence, arbitrariness, and international standards are
simply “red herrings” used by opponents of capital punishment;

iv. Capital defendants who raise claims of “mental retardation” are abusing
the system;

v. The United States Supreme Court's decision in Atkins v. Virginia
prohibiting execution of persons who are “mentally retarded” was ill-
advised and created a “slippery slope™;

vi.  Mexican Nationals would prefer to be on death row in the United States
rather than in prison in Mexico;

vii.  The country of Mexico does not provide and would not provide the legal
protections that a Mexican National facing a death sentence in the United
States would receive.

15.A fundamental principle of judicial ethics in this country is that a judge should be
impartial. Indeed, that is a central concept in both our system of justice in the
United States and in our constitutional guarantee of due process of law. As the
United States Supreme Court stated in Marshall v. Jerrico, Inc., 446 U.S. 238,
242 (1960), “[tlhe Due Process Clause entitles a person to an impartial and
disinterested tribunal in both civil and criminal cases.” Similarly, Canon 2A




of the Code of Conduct for United States Judges states that “[a] judge should
respect and comply with the law and should act at all times in a manner that
promotes public confidence in_ the integrity and impartiality of the
judiciary.” In my opinion, Judge Jones’s statements, noted above, flout that
basic tenet of judicial ethics and constitutional law. Her remarks do not “promote
public confidence” in her impartiality; in fact, they do exactly the opposite. Neither
the specific groups that Judge Jones targeted in her remarks, nor the general
public, can have “confidence” in her “impartiality” based on her statements
outlined above. Her comments also bring into question her ability to adhere to
the established rule of law, given that she openly based her public remarks on
her own personal religious dogma, contempt for United States Supreme Court
precedent {(which, regardless of her personal feelings, is nonetheless the law of
the United States), and unusually strident contempt for persons seeking relief
from her Court. By passionately venting her personal {and unconstitutional)
views rather than objectively reviewing federal death penalty law, Judge Jones
left at least some in her audience with the strong impression that death penalty
cases coming before her court would likely be decided based upon her personal
biases rather than relevant law and appropriate judicial temperament.

16. Additionally, Canon 2 provides that “a judge should avoid impropriety and the
appearance of impropriety in _all activities.” The Commentary to Canon 2A states
that an “appearance of impropriety” exists when “reasonable minds” would
conclude that a judge’s “impartiality . . . is impaired.” In my opinion, it is highly
untikely that any “reasonable mind” could review Judge Jones’s statements and
conclude that her impartiality is not impaired. The Commentary to Canon 2A also
states that “[pJublic confidence in the judiciary is eroded by irresponsible or
improper conduct by judges.” In my view, Judge Jones’s remarks were improper,
irresponsible, and will inevitably serve to erode public confidence in the judiciary.
Confidence in the judiciary by lawyers and litigants, is essential to our system of
justice.

17.Canon 3 of the Code of Conduct of United States Judges provides that “a judge
should perform the duties of the office fairly, impartially, and diligently.” The
statements and conduct of Judge Jones, described above, evince a lack of
“fairness” and “impartiality.” Based upon those statements, neither the groups
she targeted nor the general public can expect “fairness” or “impartiality” from
Judge Jones. An unbiased judiciary is an essential tenet of our system of justice.
Judge Jones’ unabashed and biased statements undermine that precept, and
thus our judiciary.

18.Further, the Commentary to Canon 3A states that “[tjhe duty to be respectful
includes the responsibility to avoid comment or behavior that could be interpreted
as_harassment, prejudice or bias.” Judge Jones’s remarks reflected prejudice
and bias against African Americans, Hispanics, and “mentally retarded” persons,
among others. At a minimum, these comments unguestionably “could be
interpreted” as prejudiced and biased.




19.Canon 4 of the Code of Conduct of United States judges provides that “a judge

20.

21.

should not participate in extrajudicial activities that detract from the dignity of the
judge's office [or] reflect adversely on the judge’s impartiality . . . .” (Emphasis
added.) Similarly, Canon 4 states that participation in extrajudicial activities is
permissible only “[tlo the extent that the judge’s . . . impartiality is not
compromised . . . .” Judge Jones’s extrajudicial comments regarding African
Americans, Hispanics, “‘mentally retarded” persons, Mexican nationals, the
justice system of Mexico and the constitutional law decisions of the United States
Supreme Court demonstrate that her impartiality on these subjects and issues
are severely compromised.

in sum, it is my opinion that Judge Jones engaged in “cognizable misconduct’
within the meaning of Rule 3(h) of the Rules For Judicial-Conduct and Judicial-
Disability Proceedings. Specifically, she engaged in (a) “conduct prejudicial to the
effective and expeditious administration of the business of the courts”, and (b)
“conduct occurring outside the performance of official duties [that] might have a
prejudicial effect on the administration of the business of the courts, including a
substantial and widespread lowering of public confidence in the courts among
reasonable people.” Further, as described above, her statements violate Canons
1, 2, 3 and 4 of the Code of Conduct for United States Judges. Her inflammatory
remarks evince bias and prejudice and serve to lower public confidence in our
judiciary.

| view this episode as a very sad and unfortunate chapter in the history of our
federal judiciary. Most federal judges strive mightily to act fairly and impartialty
and to strengthen, rather than erode, public confidence in our system of justice.
Judge Jones’s conduct militates in the opposite direction. In my opinion, unless
an appropriate disciplinary authority strongly disapproves of Judge Jones’s
statements and properly addresses her flagrant misconduct, our judicial
system—and our federal appellate courts in particular—will suffer the
cansequences of diminished public respect confi e.

J ameng)M'fCorr'nack

BNEN
Sworn and subscribed before me this f() day of .N\Qbs ., 2013.

Mssica

Notary Public — State of Te&ds

JESSICA RUIZ
2§ Notary Public, State of Texas

":3' “WieF My Commission Expires
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JAMES M. McCORMACK
Attorney and Counselor at Law
2508 Ashley Worth Boulevard
Suite 210
Austin, Texas 78738
Office: 512-615-2408
Fax: 512-615-2420
Email: jmmccormack@austin.rr.com

Mr. McCormack is the former General Counsel and Chief Disciplinary
Counsel of the State Bar of Texas (1991-1996) and a former Managing
Attorney of the Civil Litigation Section of the Travis County Attorney's Office in
Austin, Texas. As the State Bar's Chief Disciplinary Counsel, he served as
the chief legal ethics enforcement officer for the attorney discipline system in
Texas. He is a graduate of the University of Texas at Austin: BBA with
Honors, 1981; Doctor of Jurisprudence, 1984.

Mr. McCormack also served as an adjunct professor of law at the University
of Texas School of Law in Austin where he taught professional responsibility.
He is a regular lecturer on legal ethics and malpractice issues. His article in the
American Bar Association's Law Practice Management magazine entitled "Good
Ethics, Smart Tactics” was named by the magazine as one of the top five articles
of 1995.

From 1998 to 2004, Mr. McCormack served as a member of the State Bar's
Texas Disciplinary Rules of Professional Conduct Committee, which is
charged with recommending amendments to the Texas ethics rules.

He served as the Chairman of the Board of Trustees of the Texas Center for
Legal Ethics and Professionalism (Chair-Elect, 2006-2007; Chairman 2007-
2008; Immediate Past Chairman 2008-2009).

Mr. McCormack's Austin-based practice emphasizes legal ethics and legal
malpractice consultation as well as practice management services for law
firms across Texas. Past consultations include conflicts of interest analysis,
mass tort settlements, disqualification motions, lawyer advertising and solicitation
questions, organizational ethics reviews, expert testimony, representation before
the Texas Board of Law Examiners, and other professional responsibility and
malpractice-related counsel.

Martindale-Hubbe!l national legal directory peer-based rating: “AV” since
1994,



JAMES (JIM) M. McCORMACK
Attorney at Law

Current practice emphasizes legal ethics and legal malpractice consultation
and representation; expert witness review and testimony, and practice
management advising; prior service as an adjunct professor of law, The
University of Texas School of Law; Partner, Tomblin Carnes McCormack,
L.L.P., Austin, Texas (1999-present); Law Offices of James M. McCormack
(1996-1999; 2008-present); also Of Counsel, Law Offices of Anthony W.
Tomblin (1997-1999).

General Counsel and Chief Disciplinary Counsel
State Bar of Texas
1991-1996

Served as the General Counsel and the Chief Disciplinary Counsel of the
State Bar of Texas; as General Counsel, provided corporate and litigation
services to the Board of Directors, Executive Departments, and other Bar-
related entities, such as the Unauthorized Practice of Law Committee and the
Client Security Fund; as Chief Disciplinary Counsel, served as the chief
legal ethics enforcement officer and chief prosecutor for the statewide
attorney disciplinary system; supervised ten offices and 118 employees
across Texas; oversaw all litigation conducted on behalf of the State Bar and
the Texas Commission for Lawyer Discipline; served as ex-officio member of
the State Bar Board of Directors and Executive Committee. The State of
Texas is a public corporation and the administrative arm of the Judicial
Department of the Sfate of Texas.

Managing Attorney, Litigation Section
Travis County Attorney's Office
May 1988 to 1991

Managed public litigation section. Supervised trial attorneys and support staff
while handling a regular litigation caseload.

Assistant County Attorney
Travis County Attorney's Office

Handled wide variety of lawsuits in virtually all areas of public practice,
including personal injury defense, civil rights defense, eminent domain, ad
valorem tax collection, employment law, environmental enforcement, contract
and real property disputes and miscellaneous (and often unusual) litigation.



Staff Counsel
Texas State Senate
1984 to 1985

Served as Staff Counsel to a Texas State Senator; provided legal opinions
and advice drafted legislation and amendments; monitored and analyzed
proposed legislation.

EDUCATION

The University of Texas Law School. Doctor of Jurisprudence, 1984.

The University of Texas at Austin. Bachelors in Business Administration with
Honors, 1981 (Management).

EXECUTIVE AND CONTINUING EDUCATION

The Wharton School, The University of Pennsylvania, Executive Education in
Managing People, 1995.

Covey Leadership Center, Seven Habits Program, 1995.

The Universily of Texas at Austin, Coursework in counseling psychology,
1990.

40 hour Mediation Training Program, Travis County Dispute Resolution
Center, 1991.

The University of Texas at Austin, Executive Education in Finance and
Accounting for Non-Financial Managers, 1995.

HONORS, ACTIVITIES, AND MEMBERSHIPS

Past President, Board of Directors, AUSTIN WOMEN'S CENTER; Board
Member (1987-1992), for twenty year old non-profit organization providing job
training and counseling for men and women; staffed by professional staff and
volunteers; recipient of federal, state, and local funds.

State Bar Presidential Citations in 1993 and 1996 for leadership in
implementing the new grievance system and balancing multiple
responsibilities as General Counsel/Chief Disciplinary Counsel of the State
Bar of Texas.

Member, State Bar of Texas, since 1984.



Member of the Bar, U.S. District Court, Western, Eastern and Southern
Districts of Texas; U.8. Court of Appeals, Fifth Circuit; and the United States
Supreme Court.

Member, National Mock Trial Team, University of Texas Law School, 1984;
Member, Beoard of Advocates, University of Texas Law Schooi, 1983-1984.

Member, Friar Society {since 1982); Cactus Yearbook Qutstanding Student
(1984); University of Texas Goodfellow (1983).

Life Fellow, Texas Bar Foundation.
Past Member, National Organization of Bar Counsel.

Member, Texas Disciplinary Rules of Professional Conduct Committee,
State Bar of Texas, 1998-2004.

Member, Board of Trustees, Texas Center for Legal Ethics and
Professionalism, 2003-2009 (Chair-Elect, 2006-2007; Chairman, 2007-
2008; Immediate Past Chairman 2008-2009).

TEACHING, WRITING AND ETHICS-RELATED PRESENTATIONS

Adjunct Professor of Law, The University of Texas School of Law,
Professional Responsibility, 1995-1997.

Contributing Co-Author, A Guide fo the Basics of Law Practice, 1995 and
1996 editions, Texas Center for Legal Ethics and Professionalism.

Author, “The Client Connection,” The Texas Lawyer, (legal newspaper
column appeared each month from September 2001 through August 2003)

Author, "Good Ethics, Smart Tactics”, Law Practice Management Magazine,
American Bar Association, September 1995, (similar article at 57 TEX. B.J.
178, 1994). Named the publication as one of the five best articles of 1995.

Co-author (with A. Piacenti) and Presenter, "Dual Role Conflicts of Interest,"
"Reporting Misconduct,” and "Entering into and Withdrawing from
Representation"; National Academy of Law, Ethics, and Management
Program, 1994.

Author and Presenter, "How to Guarantee a Grievance," Evidence: Current
Strategies For The Trial Lawyer In A New Environment Program, South
Texas College of Law, 1995



Author and Presenter, "Ethical Considerations for the Personai Injury
Lawyer," The Annual Page Keeton Products Liability and Personal Injury Law
Conference, The University of Texas School of Law, 1996.

Author and Presenter, "Conflicts of Interest in Complex Litigation,"
Recognizing and Resolving Conflicts of Interest Program, The State Bar of
Texas, 1997.

Speaker, "Most Common Ethical Lapses at Trial," 3™ Annual Evidence and
Procedure Symposium, The University of Texas School of Law, San Antonio,
Texas, 1998 (similar presentation at "Masters of Litigation" Program for Travis
County Bar Association, 1997).

Speaker, "Ethics and Negotiations,” Travis County Bar Association, Austin,
Texas, 1998.

Panel Member and Speaker, "Class Action and Mass Tort Panel; Discussion
of Special Ethics Issues, 3 Annual Evidence and Procedure Symposium,
The University of Texas School of Law, San Antonio, Texas, 1998.

Speaker, "Legal Malpractice," 21% Annual Page Keeton Products Liability &
Personal Injury Law Conference, The University of Texas School of Law,
1997.

Instructor, "Ethical Considerations for Multi-party and Complex Litigation,"
Continuing Legal Education Online Course, 1998-present.

Co-presenter (with T. McCormack) “So You Want To Be A Millionaire Lawyer,
Ethically ?” 5" Annual Advanced Evidence and Procedure Symposium, The
University of Texas School of Law, May 2000 (similar legal ethics programs
presented for the Texas Association of Bank Counsel, October 2000; and
University of Texas School of Law CLE Program, April 2001).

Panel Member, “Ethics and the Litigator”, Live Statewide Satellite
Presentation, Ethics and Malpractice Avoidance for Business/Corporate
Lawyers and Litigators, State Bar of Texas, Dallas (and 25 Texas sites),
November 2000.

Presenter (with T. McCormack) “The Weakest Link: Pitfalls in Legal Ethics,”
Texas Association of Bank Counsel Annual Meeting, Austin, Texas, October
2001.

Presenter (with T. McCormack) “The Weakest Link: Pitfalls in Legal Ethics,”
25" Annual Page Keeton Products Liability and Personal Injury Law
Conference, The University of Texas School of Law, Austin, Texas,



November 2001 (similar legal ethics program presented at University of
Texas Law Schoo! Reunion CLE Program, April 2002).

Presenter (with T. McCormack) “Ethics Jeopardy” Continuing Legal Education
Program, 26" Annual Page Keeton Products Liability and Personal Injury Law
Conference, The University of Texas School of Law, Austin, Texas, October
2002.

Speaker, “Settling Cases Ethically,” Silica Litigation Conference (HarrisMartin
Publishing Company), New Orleans, Louisiana, June 2003

Panel Member, “Ethics, Ethics, Ethics” 3 hour ethics program, Travis County
Bar Association, December 2003.

Speaker, “Ethical Pitfalls,” Andrews Asbestos Conference, New Orleans,
Louisiana, May 2004.

Speaker, “Ethical Issues for Administrative Lawyers,” Advanced
Administrative Law Conference, Travis County Bar Association, June 2004.

Author and Presenter, “Ethical Pitfalls Leading to Disqualification in the Texas
and Federal Courts,” Page Keeton Litigation Conference, The University of
Texas School of Law Continuing Legal Education Program, Austin, Texas,
October 2004.

Speaker, “Six Ethics Rules | Thought | Knew Until | Read Them Again,”
Austin LSA Association Program, Austin, Texas, April 2005.

Author and Presenter, “The Verdict from Kerrville: Resolving Conflicts of
Interests Under Rule 1.08,” Fiduciary Litigation Course, The State Bar of
Texas, Houston, May 2006.

Speaker, “Some Ethics Rules | Thought | Understood Until | Read Them
Again,” Texas Attorney General's Office, Distinguished Speaker's Program,
Third Court of Appeals, Austin, August 2007.

Speaker, “Attorneys and Paralegals,” The Corpus Christi Bar Association,
Corpus Christi, November 2007.

Speaker, Legal Ethics Program for Clinical Programs at the University of
Texas School of Law, Austin, January 2008.

Speaker, “Ethical Insomnia: Construction Law Ethical Situations That Keep
You Awake At Night,” 21%t Annual Construction Law Conference, The
Construction Law Section of the State Bar of Texas and the Texas Institute of
Continuing Legal Education, San Antonio, February 2008.



Panelist, “The Ethics of Lawyer-Judge Interactions,” The Ethics Course, The
Texas Center for Legal Ethics and Professionalism, Austin, May 2008.

Panelist, “The Ethics of Lawyer-Judge Interactions,” The State Bar of Texas,
TexasBarCLE, March 2008 (video program).

Panelist, “Ethical Courtroom Behavior,” The State Bar of Texas,
TexasBarCLE Live Webcast program, June 2008.

Speaker, “Ethics in Forming, Operating, and Amending Partnerships,” The
University of Texas CLE Program: Partnerships and Limited Liability
Companies, Austin, July 2008.

Panelist, “How to Avoid Ethical Improprieties When Dealing with
Governmental Personnel,” The 22™ Annual Legal Seminar on Ad Valorem
Taxation, San Antonio, August 2008.

Panelist, “Ethical Courtroom Behavior - Part Il: Enforcement,” The State Bar
of Texas, TexasBar CLE Live Webcast program, October 2008.

Panelist/Chair, “Lawyer-Judge Interactions,” The Ethics Course, The Texas
Center for Legal Ethics and Professionalism, Austin, December 2008.

Speaker, “What Social Science Teaches About Rules, Procedures, and
Ethical Behavior” (*Advising Businesses and Government in a Troubled
Economy: FEthical Policies, Procedures, and Behavior”), UTCLE (The
University of Texas School of Law), 13" Annual Law Use Conference, Austin,
March 2009.

Moderator, “Imposing Sanctions” and “Most Common Rule Violations”
Grievance Committee Training Videos, Office of the Chief Disciplinary
Counsel, The State Bar of Texas, Austin, April 2009.

Panelist, “Ethics and High Profile Cases: Free Press v. Fair Trial’, Co-
sponsored by the Litigation Section of the State Bar of Texas and the Texas
Center for Legal Ethics and Professionalism, The State Bar of Texas Annual
Meeting, Dallas, June 2009.

Panelist, “Tuning Up Your Law Practice: Conflicts, Contracts, and Costs of
Doing Business,” Live Webcast by the State Bar of Texas Continuing Legal
Education, Austin, July 2009.

Speaker (with T. McCormack), “What Happens If We Are Honest About Our
Jury Trial Experience?,” The Car Crash Seminar, UTCLE (The University of
Texas School of Law), Austin, August 2009.



Speaker, “Navigating the Ethics Rules,” The Ethics Course, The Texas
Center for Legal Ethics and Professionalism, Austin, Texas, September 2009.

Speaker, “What Social Science Teaches About Rules, Procedures, and
Ethical Behavior,” The Academy of Hospitality Industry Attorneys Conference,
Austin, Texas, October 2009.

Panelist, “Presenting the Case in Chief—Defense,” Trial of a Fiduciary
Litigation Case, TexasBarCLE (The State Bar of Texas), Fredericksburg,
Texas, December 2009.

Speaker, “Navigating the Ethics Rules,” The Ethics Course, The Texas
Center for Legal Ethics and Professionalism, Houston, Texas, January 2010.

Speaker, “Beyond the MPRE,” Spring Symposium, Pursuing Justice Through
Legal Innovation, Sponsored by the Thurgood Marshall Legal Society, The
Chicano/Hispanic Law Students Association, and the National Black Law
Journal, The University of Texas At Austin, Austin, Texas, February 2010.

Speaker, “Practical Legal Ethics for Immigration Lawyers,” Austin
Chapter of the American Immigration Lawyers Association, Austin, Texas,
March 2010.

Speaker, “Attorney Retainer Agreements: Getting In and Getting Out,” The
Austin Bar Association, Litigation Section Program, Austin, Texas, April 2010.

Presenter, “Ethical Tips and Traps for the Marketing Lawyer,” Superlawyers
Continuing Legal Education Webinar, Austin, Texas, June 2010.

Speaker, “How to Terminate a Client Engagement,” Advanced Tax Law
Course, TexasBarCLE, Dallas, Texas, August 2010.

Panelist, “New Disciplinary Rules: Point and Counterpoint,” 34" Annual Page
Keeton Civil Litigation Conference, The University of Texas School of Law
(UTCLE), Austin, Texas, October 2010.

Speaker, “Social Science and Ethics,” Strategic Management Classes
(Professor Mark Poulos), The School of Management and Business, St
Edward’s University, Austin, Texas, November 2010, April 2011, November
2011, May 2012, and November 2012.

Co-Presenter (with Jess Irwin), “Representation of Multiple Parties & Conflicts
of Interest,” The Advanced Administrative Law Course, TexasBarCLE, Austin,
Texas, July 2011.



Author, “The Elephant in the Room: The Referendum Defeat Is A Symptom of
a Larger Problem,” The Advocate, The State Bar Litigation Section Report,
Vol. 55, Summer 2011.

Co-Author (with T. McCormack and S. Schultz), “Probing the Legitimacy of
Mandatory Mediation: New Roles of Judges, Mediators, and Lawyers,” St
Mary’s Journal on Legal Malpractice & Ethics, St. Mary’'s University School of
Law, Vol. 1, Number 1, 2011.

Speaker, “Ethics & Pro Bono Service,” Central Texas Wildfire Response
Team Volunteer Attorney Training, The Austin Bar Association, Austin, Texas,
September 2011.

Speaker, “Navigating the Ethics Rules,” The Holiday Ethics Program, The
Austin Bar Association, Austin, Texas, December 2011.

Moderator, Panel Discussion (with Buck Files and Charles Herring, Jr.}, “The
Ethics of the Legal Profession and the Public Perception of the Profession,”
The Dr. Richard Street Legal Symposium, Austin College, Sherman, Texas,
March 2012.

Panelist, “Appellate Ethics Roundtable,” (“Fee Agreements: 5 Easy Pieces”),
The University of Texas Conference on State and Federal Appeals, Austin,
Texas, May 2012.

Speaker, “Navigating the Ethics Rules and Conflicts,” 1 2™ Annual Legal
Conference, The Office of General Counsel, The University of Texas System,
Austin, Texas, October 2012.

Speaker, “Navigating the Ethics Rules and Conflicts,” 8" Annual Texas
Energy Law Conference, The University of Texas School of Law, Austin,
Texas, January 2013.

Speaker, “Organizational and Personal Ethics,” Principles of Management
Course, St. Edward's University, Austin, Texas, February 2013; also, similar
presentation for three “Strategic Management” Courses; April 2013.



AFFIDAVIT AND DECLARATION OF JOSEPH SENGOBA

1, Joseph Sengoba, do hereby swear and declare that the following is true and correct to the
best of my knowledge, information and belief subject to the penalties for unsworn falsification to
authorities set forth in 28 U.S.C. section 1746 and 18 Pa.C.S. section 4904,

1. My name is Joseph Sengoba. I am 26 years old and a resident of Philadelphia,
Pennsylvania. No one has promised me anything in exchange for this statement and 1 do not
expect to receive any benefits in the future.

2. 1received my bachelor’s degree from Princeton University in 2010. Following graduation
I completed a two-year fellowship at the Office of District Attorney of Philadelphia. [ am
presently pursuing my master’s degree in criminology at the University of Pennsylvania.

3. On February 20, 2013 1 attended a lecture at the University of Pennsylvania Law School
given by Judge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the Federalist
Society. While not a member of the Federalist Society, I had atiended other events sponsored by
the Federalist Society and was interested in hearing Judge Jones® perspective on the death
penalty. I went to the lecture by myself.

4. On April 25, 2013 1 reviewed the Declaration of Marc Bookman dated April 8, 2013
[hereafter “Bookman Declaration™]. By and large, the Bookman Declaration is accurate to the
best of my knowledge. Mr. Bookman’s recollections of the Judge Jones lecture correspond with
my own, Mr. Bookman mentioned a few more small details than I do not presently recall and
therefore 1 cannot speak to the accuracy of those details. I recall a few details he did not
mention, but I do not dispute anything stated in his Declaration.

5. Specifically, Judge Jones did note in the beginning of her presentation that she had

reviewed more than a hundred death penalty cases and that, although she personally supported



the death penalty, she understood her job as obligating her to apply the law as enacted by the
legislature. Paragraph 4 of the Bookman Declaration is accurate.

6. Judge Jones said that she would address three questions: (1) Is the death penalty
constitutional? (2) Is the death penalty morally justifiable? and (3) Is the death penalty working?
Judge Jones addressed al! three of these questions and made other remarks, as described below.
Paragraph 5 of the Bookman Declaration is accurate.

7. Paragraph 6 of the Bookman Declaration is accurate.

8. Paragraph 7 of the Bookman Declaration is accurate.

9. Paragraph 8 of the Bookman Declaration is accurate,

10. Judge Jones used what [ would call moral language in praising the death penalty as a
means to help people comes to terms with the crime they conunitted. She talked about how the
imminent prospect of execution forced the criminal to confront his deed, and she said this as
justification for the death penalty. In this regard she mentioned that her husband shared with her
an article titled “Hanging Concentrates the Mind”. T do not recall whether she specificalty said
that a killer is only likely to make peace with God if facing execution.

11. Judge Jones did discuss several individual cases that had come before her and on which
she wrote judicial opinions. 1 remember her mentioning the case involving the woman with
several dead husbands and I recall her discussing a case involving a Mexican national who killed
a Latina girl. I do not recall the names of any of these cases nor do T recall any of the facts
except that they were pretty gruesome. I just remember that she in fact discussed the facts of
each case, whatever they were. I do not dispute any of the facts set forth in the Bookman

Declaration at paragraphs 10 through 14 T just do not remember them.



12. Judge Jones emphasized how strongly opposed she was to defendants using what she
called “fechnicalities” to defend against the death penalty. As an example of such
“technicalities” Judge Jones discussed how defendants tried to claim that they were mentally
retarded. This whole discussion was very surprising fo me. She was dismissive of the Supreme
Court’s death penalty decisions regarding juveniles and the mentally retarded. She said that she
would have come out differently. But it was her dismissive attitude toward these Supreme Court
decisions that was very surprising to me. It struck me as odd that a court of appeals judge would
be as dismissive of the Supreme Court as she was. She said that the standard for determining
mental retardation was “too lenient”, Judge Jones made it clear that she did not think those who
were mentally retarded should be exempt from the death penalty and that this was her current
position,

13. Judge Jones also said that the cases in which the Innocence Project got its clients released
did not turn out that way because of the facts or because the defendants were innocent but rather
because of technicalities.

14, Paragraph 15 of the Bookman Declaration is accurate.

15. 1 do not recall the facts set forth in paragraph 16 of the Bookman Declaration, 1 do not
dispute the accuracy of what is said there; I just do not remember her mentioning anything about
a defendant working as a hit man for a police officer in New Orleans.

16. Regarding paragraph 17 of the Bookman Declaration, I do vaguely recali Judge Jones
discussing a case in which a man who claimed fo he mentally retarded was able to plan a way to
enter a young woman’s house, rape and kill her. 1 do not recall whether she said this case

involved a Mexican national or what the defendant’s name was. 1 just remember that the thrust



of her comments was that too many people were faisely claiming to be mentally retarded and the
facts of the cases she mentioned proved, in her view, thaf they were not mentally retarded.

17. T de not recall the facts set forth in paragraph 18 of the Bookman Declaration, T do not
dispute their accuracy; I just do not remember them,

18. Paragraph 19 of the Bookman Declaration is accurate. Judge Jones was very passionate
about the victims of the crimes she discussed. She said that criminal defendants have too many
opportunities and protections under the law, and that these protections are hurting the justice
system. She expressed disgust at the use of mental retardation as a defense in capital cases.

19. She said that she would limit defendants’ access to counsel in death penalty cases. She
said that in the death penalty context the Supreme Court was “moving in the wrong direction” on
the issues of juveniles, the mentally retarded and access to counsel.

20. Paragraph 20 of the Bookman Declaration is accurate and Mr. Bookman’s recollection of
her quotations is accurate. She did say that the Supreme Court went on a “judicial law-making
binge” and fashioned all kinds of p_roblemaﬂc rules. She did say that the death penaliy was
“compelled by law but didn’t have to be imposed by the jury”. She did say that this whole area
of the law was a “zo0”,

21. Paragraph 21 of the Bookman Declaration is accuraie, This part really stood out for me,
how strident she was and how dismissive she was of the Supreme Court’s decisions in this area.
Judge Jones did say that the Supreme Court went on a “new spree” “micromanaging” the death
penalty in its decisions on the mentally retarded and juveniles. She did say that the issue of
mental refardation was a “slippery slope” for someone with an IQ of 67 or above because
adaptive functioning had to be taken into account. Her main point was that the direction of the

Supreme Court was wrong.



22. Paragraph 22 of the Bookman Declaration is accurate. Judge Jones compared the death
penalty with abortion and did say that the Supreme Court had managed to make the death penalty
“safe, legal and rare”. She said this in a critical way.

23. Paragraph 23 of the Bookman Declaration is accurate. Judge Jones did say that federal
prosecutors treat the death penalty process as an “claborate game”. She did say that she
discovered “how the game worked” when she reviewed the pay requests of defense counsel and
saw how long they worked on gathering mitigating evidence to convince the prosecutors to drop
the deatl penalty and how successful they were at doing that. She was definitely very critical of
the federal government’s way of handling death penalty cases.

24, Paragraph 24 of the Bookman Declaration is accurate. Judge Jones did describe as a
“complete joke” that there had only been two federal executions after all the time and money that
had been spent.

25. Judge Jones said that the death penalty was not working.

26, Paragraph 26 of the Bookman Declaration is accurate.

27. Judge Jones described racism as a “red herring”. 1 am familiar with the Supreme Cowrt
decision in McCleskey and the Baldus Study. So it came as a surprise to me that Judge Jones
was as dismissive as she was of the notion that race might be a relevant consideration in the
debate on capital punishment. She did say, “Sadly, some groups seem to commit more heinous
crimes than others.”

28. Paragraph 28 of the Bookman Declaration is accurate. Judge Jones did say that a lot of
Hispanics were involved in drug trafficking. She did support her claim that the death penalty is
not only given to those who kill white victims by referring to the case of the Mexican national

who killed a Latina woman,



29. Judge Jones characterized actual innocence as another “red heiring”, 1 do not recall
whether Judge Jones said that there were just as many innocent people killed in drone strikes as
innocent people executed for crimes. But she was very dismissive of claims of innocence. She
did not take seriously the possibility that innocent people had been sentenced to death.

30. Paragraph 30 of the Bookman Declaration is accurate. Judge Jones included in her
definition of “technicalities” cases in which the state withheld evidence and cases of actual
innocence. She did say that she did not know of any case in Texas where a prosecutor had ever
tried fo convict someone intentionally who was not guitty.

31. Paragraph 31 of the Bookman Declaration is accurate,

32. Paragraph 32 of the Bookman Declaration is accurate in full except I do not recall whether
Judge Jones said that it was an insult when the Supreme Court looked to other countries for legal
guidance. I am familiar with the conservative critique on the use of international standards in
Aumerican coutt decisions, so it did not surprise me that Judge Jones shared that view., She said
that the United States should not be using international standards and was dismissive of that
principle.

33, Paragraph 33 of the Bookman Declaration is accurate,

34, Regarding paragraph 34 of the Bookman Declaration, | recall the question about the
evolving standards but I do not recall Judge Jones’ answer. I would have recalled it better if she
had answered the question. Judge Jones did say that the United States is the best country in the
worid.

35. Inregards to Judge Jones’ general comments on the death penalty and prior decisions of
the Supreme Counrt, I found the overall tone of the lecture disrespectful. As an African American

male, and as someone who 1s interested in the areas where race and law intersect, | was made



uncomfortable by her comments on race and found them offensive. She created an
uncomfortable situation by her remarks and I think she sensed it and then tried to clarify her
position. After the tecture, T overheard that the organizer of the event was apologetic and wanted
to make sure the students were not offended by what she had said.

The foregoing is true and correct to the best of my information, knowledge and belief,

foorf, Semile.

Jesef)h Sen:go'ba -

SWORN TO AND SUBSCRIBED
BEFORE ME THIS ¢ 7% DAY

OF 7774/% 2013.

NOTARY PUBLIC
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