State of Pennsylvania )

)

County of Philadelphia ) Declaration of Marc Bookman

Appeared before the undersigned authority duly designated to administer oaths, Mare Bookman
states on oath;

1 My name is Marc Bookman, Iam a resident of Wyndmoor, Pennsylvania. I am
over 18 years of age and am otherwise competent to give this declaration, No promises or
agreements have been made to me in exchange for this statement, and I do not expect any in the
future,

2. I am the Director of the Atlantic Center for Capital Representation, an
organization based in Philadelphia that provides services to capital defense teams in
Pennsylvania and Delaware, Before that 1 was employed by the Defender Association of
Philadelphia, and was in their Homicide Unit since its inception in 1993, T graduated from the
University of North Carolina Law School in 1982, and have been a lawyer in Pennsylvania since
1982, I graduated from the University of Pennsylvania with a B.A, in 1978.

KR On February 20, 2013, I attended a lecture at the University of Pennsylvania Law
School given by Edith Jones, formerly Chicf Judge of the Fifth Circuit Court of Appeals. The
Law School advertisements described the lecture as “Federal Death Penalty Review with Judge
Edith Jones (5™ Cir.),” and noted that “Circuit Judge Edith Jones will discuss federal death
penalty review through the perspective of a federal judge.” The lecture was open to the public

and the audience appeared to be made up largely of law students, The lecture fasted roughly an

hour and a quarter,

EXHIBIT “A”




4. In her introductory remarks, Judge Jones noted that she had reviewed more than a
hundred capital cases and that, while she was personally a supporier of the death penalty, her job
as a judge obliged her to apply whatever legislation the legistature enacted.

5. Judge Jones noted at the outset that she intended to structure her initial remarks so
as to answer three questions: Is the death penalty constitutional? Is the death penalty morally
justifiable? Is the death penalty working? Judge Jones did answer these questions and then went
beyond them to address several additional matters, as I've noted below.

6. Judge Jones said there was no arguing that the death penalty is constitutional. She
noted that the Founding Fathers wrote it ditectly into the constitution and that it has ancient roots
in Deuteronomy. She also noted that she docs not share others® views that the death penalty is
no longer constitutional because of evolving standards of decency.

7, Regarding the question of whether the death penalty is morally justifiable, Judge
Jones answered that it is *absolutely” justifiable, and then provided several reasons.

8. It is, she said, justifiable because it provides vindication for a life that has been
taken by another who has shown wanton disregard for that life. Such a person must be penalized
{o the maximum cxtent possible, and life imprisonment did not meet that bill.

9. Moreover, Judge Jones said, we do the convicted killer a service by imposing
capital punishment on him or her, because a killer is only likely to make peace with God and the
vietim’s family in that moment when the killer faces imminent execution, recognizing that he or
she is about to face God’s judgment. In support of the propricty of this justification, Judge Jones
referred her audience to an article her husband had gotten from the internet entitled, “Hanging
Concentrates the Mind,” She said the article talked about the Vatican’s perspective on capital

punishment while executions were occurring within the Vatican’s jurisdiction, suggesting that




the Vatican approved the practice of capital punishment for the very reason she had just
articulated,

10. In Turther answer to the question whether the death penalty is justifiable, Judge
Jones offered her opinion that a review of several of the most recent capital cases for which she
had written opinions amply illustrated the morality of state-authorized cxecutions. She described
the fact scenarios about each of these cases that demonstrated why the accused deserved to die.
11. Judge Jones mentioned seven defendants that I can recall: a woman named Beets,
whom she described as the “Black Widow;” Walter Bell; Larry Hatten; Larty Swearingen;
Marcus Druery; Elroy Chester; and a Mexican national named Ramiro Ibatra. I do not recall all
of the details that Judge Jones recounted about these cases but these are the desceriptions |
remember:

12, The Black Widow was so-called because she had been married five times and
each of her husbands had died. The fifth husband had last been seen going out in a rowboat and
had then disappeared. A vial of his medication was found near the boat. 1t turned out Beets had
poisoned the husband, His remains wete later discovered in a planter or urn by her front door.
13. Judge Jones described one defendant who was a college student. She said he had
left campus with a group of his friends one night, had been out drinking with them, and had then
shot several of them, execution-style, killing at least one of them. She said he Itad done this
simply to get their wallets and the drugs in their pockets,

14, She described one defendant who had broken into someone’s house and had
viciously attacked some people in an upstairs bedtoom. As the defendant was trying to leave the
house, the uncle of the victims arrived to try to protect the family but the defendant shot and

killed him,




18, One of the defendants (I believe this was Bell) had tried to claim he was mentally
retarded so he wouldn’t get executed. Judge Jones said he did have some 1Q scores that were in
the 60's range, but he also had one that was 70, which did not qualify him as being mentally
retarded because he didn’t have adaptive deficits. She thought it was clear this defendant was
not mentally retarded. I4e had offered to take the police to where the murder weapon was
hidden, When they got to the location, the defendant climbed up on a chair in four-point
shackles, reached up behind a ceiling tile to retrieve the gun, and pulled down a loaded firearm,
which he began shooting at the police. Judge Jones thought this action demonstrated this man
was far too canny to be mentally retarded.

16, P’m not sure if she was talking about the same defendant or another, but Judge
Jones said someone who was “claiming” (o be mentally retarded clearly was not because he had
been working as a hitman for a corrupt police officer in New Orleans.

17. She described another defendant who was claiming to be mentally retarded but
who had been able to plan a way to get into a young woman’s house where he raped and killed
her, Tbelieve Judge Jones said there had been some young children around at the time, too, |
believe she said this was Ibarra and that he was a Mexican national,

18, Judge Jones made special mention of Clroy Chester, She saic that Chester
claimed to be mentally retarded and had been slow in school but he still managed to go on a
burglary spree. In the context of talking about this case and others involving claims of mental
retardation, Judge Jones commented that she believes it may do a disservice to the mentally
retarded to exempt them from death sentencing.

19, In describing above what Judge Jones said about these cases, I am not able to

capture the complete outrage she expressed over the crimes or the disgust she evinced over the




defenses raised, particularly by the defendants who claimed to be mentally retarded.

20. Judge Jones turned next to the question of whether the death penalty was working.
In answering this question, she went through a bricf history of the death penalty up through the
mid-1970's, and said that proper guidelines for imposing death sentences were enacted by the
states and accepted by the United States Supreme Court in 1976. She said that, at that point, the
Supreme Court went on a real “judicial law-making binge” and began fashioning all kinds of
problematic rules., The result, she said, was that the death penalty was now “compelled by law,
but didn’t have to be imposed by the jury,” She said the whole area of law was like a “zoo”
throughout the 1980's, and only finally began to settle down under Chief Justice Rehnquist and
with the passage of the Anti-Terrorism and Effective Death Penalty Act. She noted that this
calmer era coincided with the time that O.J, Simpson “was convicted, I mean, let go.”

21, Unfortunately, according to Judge Jones, the Supreme Court went on a “new
sprec” in the early 2000's, “micromanaging” the death penalty when they decided the Atking and
Roper cases. She quoted Justice While as referring to “death penalty jurisprudence - if you can

call it that.” She again made disparaging comments about the Atkins decision, noting that the

issue of mental retardation became a “slippery slope” if you wound up dealing with someone
whose 1Q was 67 or above and you had to take the person’s adaptive functioning into
consideration. Judge Jones mentioned that she thinks the Supreme Court’s next attempt at
meddling with the death penalty will come by *back-deoring” through the Martinez casc

the right to counsel in post-conviction proceedings. She seemed o think this would be a
travesty.

22, Judge Jones summed up her feelings about what the Supreme Court had done

regarding the death penalty by saying that the Court had managed to do with the death penalty




what they had been unable to do with abortion: they “made it safe, legal, and rare.”

23, As for the federal death penalty, Judge Jones thought people would be shocked to
learn there were roughly {ifty death penalty prosecutions per ycar. She said most people were
not aware that the federal government sought death in so many cases because so few cases
actually went to trial. She said the federal prosecutors treat the process like it is an “elaborate
game.” She explained that she learned this as a result of being asked to sign off on vouchets for
appointed defense lawyers and was astonished to find out “how the game worked.” She
described that fact that the courts were required to appoint iwo highly trained defense lawyers to
every defendant against whom death was soughi. These lawyers would typically spend two
years investigating the case and would then bring the “so-called mitigation™ they had found to
the Justice Department. The Justice Departient would then decide nof to pursue death. Judge
Jones said this would consume thousands of dollars of taxpayer money.

24, Judge Jones thought the federal prosecutors also did a terrible job with the cases
that survived this review, getting death sentences in only 50% of those cases. Judge Jones
considered it a “complete joke” that after all the time, money and effort the federal government
has expended on capital cases, there have only been two executions of people sentenced under
the federal death penalty statute, one of whom was Timothy McVeigh. (She was incorrect about
this, there have been three federal executions.)

25, Tudge Jones’ conclusion was that the death penalty was not working,

26, As part of her prepared remarks, Judge Jones next addressed what she considered
“red herrings” “thrown up” by opponents of capital punishment.

27. She said that racism was one red herring and that no case has ever been made for

syslemic racism. Rather, there were certain systemic classes of crimes and certain racial groups




committed more of these crimes than others. In her words, “Sadly, some groups seem to commit
more heinous crimes than others.”

28, She elaborated on this during the question/answer session that followed her
preparcd remarks. She was asked whether she actually had meant that certain races commiited
worse crimes than others and, further, whether she was troubled by the fact that it was more

likely that someone would be sentenced to death if the victim was white, She responded that she

did not mean that certain races were “prone” to such violent behavior - just that, “sadly,” they
happened to engage in it morc often, She noted there was no arguing that “Blacks” and
“Hispanics” far outnumber *Anglos” on death row and repeated that “sadly” people from these
racial groups do get involved in more violent crime. She pointed, by way of example, (o the
“fact” that there were an awful lot of Hispanics involved in drug trafficking, which in turn
involved a lot of violent crime. She also noted it was not true that the death penalty is only given
to people whose vietims are white (although that was not the question that was asked.) She
pointed to the fact that Ibarra, who was a Mexican national, had killed a sixleen-year-old
Fispanic woman, and he was sentenced to death.

29, Actual innocence was another red herring, She said most people were guilty, no
system worked perfectly, and there were always going to be a couple of cases that were decided
improperly. She noted that there were just as many innocent people killed in drone strikes as
innocent people executed for crimes. In fact, all of the cases she knew of that had been reversed
were reversed on technicalities.

30. During the question/answer period, she was asked if she considered prosecutorial
misconduct like Brady violations to be technicalities. She rambled a bit about Brady violations

and then mentioned that she had had the Kyles case before her several years ago, and had not




believed it involved any prosecutorial misconduct or Brady violation, but that the Supreme Court
had disagreed with her and overturned Kyles® conviction. When asked specifically if she would
regard it as a technicality if a proseeutor withheld genuinely exculpalory evidence, she said she
did not know of any case out of Texas in which a prosecutor had ever done anything to try to
convict someone intentionally who was not actually guilty.

31, Arbitrariness was yet another red herring, Judge Jones said there is nothing
arbitrary about the way the death penalty is imposed, She suggested that people claimed the
death penalty was arbitrary because people wound up spending twenly years on death row, a
problem that was the fault of the very people who claimed the death penalty was arbitrary, They
wouldn’t permit executions to be carried out “efficiently” and then complained about the length
of time people spent on death row, She also said that “arbifrariness is in the mind of the
beholder.”

32, The final red herring was “international standards.” Judge Jones said she thought
this was the weakest argument of all. She again used the example of Ibarra, and suggested there
was no way in the world that he would rather be in prison in Mexico than in the United States,
even if he wasn’t subjected to the death penalty there. She said the Mexican government might
claim to object to one of their nationals facing the death penalty in the United States but Mexico
certainly wasn't about to provide any of their own citizens with the kind of legal protections the
person would get in the United States. She said it was an insult when the Supreme Court Jooked
to the law of some other country and suggested that its legal system is more advanced than our
own.

33. During the question/answer session, [ posed two questions. I asked Judge Jones

why there were no Federal Defender Capital Habeas Units permitted in the areas served by the




Fifth Circuit Court of Appeals. 1 noted that in the Third Circuit, where there were such offices
staffed by highly-trained capital habeas lawyers, there had not been an exccution other than for a
volunteer during the entire modern age of the death penalty, while there were substantial
numbers of executions in areas not served by these experienced capital habeas lawyers. Judge
Jones said she thought the difference in numbers reflected the fact that Pennsylvania trial coutts
had not been as careful in their trial procedures as the ‘l'exas courts had been, and so the
Pennsylvania courts had required more reversals, She also claimed that the capital habeas units
were expensive — she asked rhetorically if people realized that every defendant needed a lawyer,
and that that required a lot of lawycrs; to me her implication was that there were not enough
lawyers available for habeas units in T'exas, because some defendants would have to do without
lawyers if such units were set up,
34. The other question I asked was the following: why did she put so much stock in the
constitutionality of the death penalty based on the fact that the Founding Fathers put it in the
Constitution, when the Founding Fathers also felt that women couldn’t vote, and that African-
Ameticans were only three-fifths of a person? In other words, I said, doesn’t that support the idea
that we should view the death penalty from the perspective of our evolving standards of
decency? Judge Jones did not specifically address the question — rather she pointed out at some
length that the United Statces was the best country in the world.

[ declare under penalty of perjury under the laws of the State of Pennsylvania and of
the United States that the foregoing is true and correet. Exccuted this 8" day of April, 2013 at
Philadelphia, Pennsylvania,
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SUPPLEMENT TO DECLARATION
OF MARC BOOKMAN




State of Pennsylvania )

County of Philadelphia ) Declaration of Marc Bookman

Appeared before the undersigned authority duly designated to adminlister oaths, Marc
Bookman, and stated upon an oath;

1, My name is Marc Bookman. | am a resident of Wyndmoor, Pennsylvanla. | am over 18
years of age and am otherwise competent to give this declaration.

2. | have reviewed the COMPLAINT OF JUDICIAL MISCONDUCT against Judge Edith Jones of
the Court of Appeals for the Fifth Circult to which this Declaration Is attached. The
factual statements in that Complaint are true and correct, based upon my personal
knowledge and based upon my having attended and listened to the February 20, 2013
lecture that Judge lones gave at the University of Pennsylvania Law Schooi.

| declare under penaity of perjury under the laws of the State of Pennsylvania and of/%he
United States that the foregoing is true and correct. Executed on this the W’fday of

2013, at Philadelphla, Pennsylvania.
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iMarc Bookman

SWORN TO AND SUBSC {IBED
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AFFIDAVIT AND DECLARATION OF JOSEPH SENGOBA

1, Joseph Sengoba, do hereby swear and declare that the following is true and correct to the
best of my knowledge, information and belief subject to the penalties for unsworn falsification to
authorities set forth in 28 U.S.C. section 1746 and 18 Pa.C.S. section 4904,

1. My name is Joseph Sengoba, [ am 26 years old and a resident of Philadelphia,
Pennsylvania, No one has promised me anything in exchange for this statement and 1 do nhot
expect to receive any benefits in the future.

2. Ireceived my bachelor’s degree from Princeton University in 2010, Following graduation
I completed a two-year fellowship at the Office of District Attorney of Philadelphia. [ am
presently pursuing my master’s degree in ctiminology at the University of Pennsylvania,

3, On Pebruary 20, 2013 T attended a lecture at the University of Pennsylvania Law School
given by Judge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the Federalist
Society. While not a member of the Federalist Society, I had attended other events sponsored by
the Federalist Society and was interested in hearing Judge Jones’ petspective on the death
penalty, T went to the lecture by myself.

4. On April 25, 2013 1 reviewed the Declaration of Marc Bookman dated April 8, 2013
[hereafter “Bookman Declaration”]. By and large, the Bookman Declaration is accurate to the
best of my knowledge. M. Bookman’s recollections of the Judge Jones lecture correspond with
my own, Mr. Bookman mentioned a few more small details than I do not presently recall and
therefore I cannot speak to the aceuracy of those details. [ recall a few details he did not
mention, but I do not dispute anything stated in his Declaration.

5. Specifically, Judge Jones did note in the beginning of her presentation that she had

veviewed more than a hundred death penalty cases and that, although she personally supported

EXHIBIT “B”




the death penalty, she understood her job as obligating her to apply the law as enacted by the
legislature. Paragraph 4 of the Bookman Declaration is accurate.

6. Judge Jones said that she would address three questions: (1) Is the death penalty
constitutional? (2) Is the death penalty morally justifiable? and (3) Is the death penalty working?
Judge Jones addressed all three of these questions and made other remarks, as described below.
Paragraph 5 of the Bookman Declaration is accurate.

7. Paragraph 6 of the Bookman Declaration is accurate.

8. Paragraph 7 of the Bookiman Declaration is accurate.

9, Paragraph 8 of the Bookman Declaration is accurate,

10. Judge Jones used what 1 would call moral language in praising the death penalty as a
means to help people comes to terns with the crime they committed. She talked about how the
imminent prospect of execution forced the criminal to confront his deed, and she said this as
justification for the death penalty. In this regard she mentioned that her husband shaved with her
an article titled “Hanging Concentrates the Mind”. 1 do not recall whether she specifically said
that a killer is only likely to make peace with God if facing execution.

11, Judge Jones did discuss several individual cases that had come before her and on which
she wiote judicial opinions. I remember her mentioning the case involving the woman with
several dead husbands and 1 recall her discussing a case involving a Mexican national who killed
a Latina gitl. I do not recall the names of any of these cases nor do I recall any of the facts
except that they were pretty gruesome. 1 just remember that she in fact discussed the facts of
each case, whatever they weie, I do not dispute any of the facts set forth in the Bookman

Declaration at paragraphs 10 through 14; I just do not remember them.




12. Judge Jones emphasized how strongly opposed she was to defendants using what she
called “technicalities” to defend against the death penalty, As an example of such
“technicalities” Judge Jones discussed how defendants tried to claim that they were mentally
retarded. This whole discussion was very surprising to me. She was dismissive of the Supreme
Court’s death penalty decisions regarding juveniles and the mentally retarded. She said that she
would have come out differently, But it was her dismissive attitude toward these Supreme Coust
decisions that was very surprising to me. It struck me as odd that a court of appeals judge would
be as dismissive of the Supreme Comt as she was. She said that the standard for determining
mental retardation was “too lenient”, Judge Jones made it clear that she did not think those who
were mentally retarded should be exempt from the death penalty and that this was her current
position,

13. Judge Jones also said that the cases in which the Innocence Project got its clients released
did not turn out that way because of the facts or because the defendants were innocent but rather
because of technicalilies,

14, Paragraph 15 of the Bookman Declaration is accurate,

15. T do not recall the facts set forth in paragraph 16 of the Bookman Declaration. I do not
dispute the accuracy of what is said there; I just do not remember her mentioning anything about
a defendant working as a hit man for a police officer in New Orleans,

16. Regarding paragraph 17 of the Bookman Declaration, I do vaguely recall Judge Jones
discussing a case in which a man who claimed to be mentally retarded was able to plan a way to
enter a young woman’s house, rape and kill her. I do not recall whether she said this case

involved a Mexican national or what the defendant’s name was. 1 just remember that the thrust




of her comments was that too many people were falsely claiming to be mentally retarded and the
facts of the cases she mentioned proved, in her view, that they were not mentally retarded.

17. 1do not recall the facts set forth in paragraph 18 of the Bookman Declaration. I do not
dispute their acouracy; I just do not remember them,

18, Paragraph 19 of the Bookman Declaration is accurate, Judge Jones was very passionate
about the victims of the crimes she discussed. She said that criminal defendants have too many
opportunities and protections under the law, and that these protections ate hurting the justice
systeni. She expressed disgust at the use of mental retardation as & defense in capital cases,

19. She said that she would limi¢ defendants’ access 1o counsel in death penalty cases, She
said that in the death penalty context the Supreme Court was “moving in the wrong direction” on
the issues of juveniles, the mentally retarded and access to counsel,

20. Paragraph 20 of the Bookman Declaration is accurate and Mr. Bookman’s recollection of
her quotations is accurate, She did say that the Supreme Cowt went on a “judicial law-making
binge” and fashioned all kinds of p.roblematic rules, She did say that the death penalty was
“compelled by law but didn’t have to be imposed by the jury”. She did say that this whole area
of the law was a “'z00”,

21. Paragraph 21 of the Bookman Declaration is accurate, This part really stood out for me,
how strident she was and how dismissive she was of the Supreme Court’s decisions in this area,
Judge Jopes did say that the Supreme Court went on a “new spree” “micromanaging” the death
penalty in its decisions on the mentally retarded and juveniles, She did say that the issue of
mental retardation was a “slippery slope” for someone with an IQ of 67 or above because
adaptive functioning had to be taken into account. Her main point was that the direction of the

Supreme Court was wrong.




22. Paragraph 22 of the Bookman Declaration is accurate, Judge Jones compared the death
penalty with abortion and did say that the Supreme Court had managed to make the death penalty
“safe, lepal and rare”. She said this in a critical way.

23. Paragraph 23 of the Bookman Declaration is accurate. Judge Jones did say that federal
prosecutors treat the death penalty process as an “elaborate game”. She did say that she
discovered “how the game worked” when she reviewed the pay requests of defense counsel and
saw how long they worked on gathering mitigating evidence to convince the prosecutors to drop
the death penalty and how successful they were at doing that, She was definitely very critical of
the federal government’s way of handling death penalty cases,

24, Paragraph 24 of the Bookman Declaration is accurate. Judge Jones did describe as a
“complete joke™ that there had only been two federal executions after all the time and money that
had been spent,

25. Judge Jones said that the death penalty was not working.

26, Paragraph 26 of the Bookman Declaration is accurate,

27. Judge Jones described racism as a “red herring”. I am familiar with the Supreme Court
decision in McCleskey and the Baldus Study, So it came as a surprise to me that Judge Jones
was as dismissive as she was of the notion that race might be a relevant consideration in the
debate on capital punishment, She did say, “Sadly, some groups seem to commit more heinous
crimes than others.”

28. Pavagraph 28 of the Bookman Declaration is accurate, Judge Jones did say that a lot of
Hispanics were involved in drug teafficking., She did support her claim that the death penalty is
not only given to those who kill white victims by referring to the case of the Mexican national

who killed a Latina woman,




29, Judge Jones characterized actual innocence as another “red herring”. I do not recall
whether Judge Jones said that there were just as many innocent people killed in drone stiikes as
ihnocent people executed for crimes, But she was very dismissive of claims of innocence, She
did not take seriously the possibility that innocent people had been senteticed to death,

30. Paragraph 30 of the Bookman Declaration is accurate, Judge Jones included in her
definition of “technicalities” cases in which the state withheld evidence and cases of actual
innocence, She did say that she did not know of any case in Texas where a prosecutor had ever
tried to convict someone intentionally who was not guilty,

31. Paragraph 31 of the Bookman Declaration is accurate.

32, Paragraph 32 of the Bookiman Declaration is accurate in full except I do not recall whether
Judge Jones said that it was an insult when the Supreme Court looked to other countries for legal
guidance. T am familiar with the conservative critique on the use of international standards in
Ametican coutt decisions, so it did not surprise me that Judge Jones shared that view. She said
that the United States should not be using infernational standards and was dismissive of that
principle.

33, Paragraph 33 of the Bookman Declaration is accurate.

34, Regarding paragraph 34 of the Bookman Declaration, I recall the question about the
evalving standards but I do not recall Judge Jones’ answer. I would have recalled it better if she
had answered the question, Judge Jones did say that the United States is the best countty in the
world,

35. In regards to Judge Jones® general comments on the death penalty and prior decisions of
the Supreme Court, I found the overall tone of the lecture disrespectful. As an African American

male, and as someointe who is interested in the areas where race and law intersect, [ was made




uncomfortable by her commenis on race and found them offensive. She created an
uncomfortable sitvation by her remarks and I think she sensed it and then tried to clarify her
position, After the lecture, I overheard that fhe organizer of the event was apologetic and wanted
to make sure the students were not offended by what she had said.

The foregoing is true and correct to the best of my information, knowledge and belief.

Yoy Sl

Joséph Sengoba -

SWORN TO AND SUBSCRIBED
BEFORE ME THIS ¢ “ DAY
OF 77-747/— 2013,
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AFFIDAVIT AND DECLARATION O

1do hereby swear and declare that the following is true and correet (o the

best of my knowledge, information and belief subject to the penallies for unsworn [alsification to

authoritics set forth in 28 U.S.C, section 1746 and 18 Pa,C.S, section 49004,

I. My name isf years old and a resident of Philadelphia, Pennsylvania,
No one has promised me anything int exchange for this statement and 1 do not expeet to receive

any benefits in the future,

2, T received my bachelor’s degree in philosophy from the
Following graduation 1 seived AmeriCorps tor two years, In the first year I was in the City Year
Program and the second year | served in the After-School Activitics Parinerships, assisting
public high school teachers in class and running afier-school programs. I am currently finishing
up my first year at the University of Pennsylvania Law School.

3. On February 20, 2013, at the invitation of a classmate, | attended a lecture at the
Univeusily of Pennsylvania Law School given by Judge Edith Jones of the Fitth Cireuit Court of
Appeals and sponisored by the Federalist Society. T wenl to the lecture by myself,

4, On April 26, 2013 1 reviewed the Declaration of Mare Bookman dated April 8, 2013
[hereafler “Bookman Declaration”), My, Bookman’s overall recollections of the Judge Jones
lecture correspond with my own, My, Bookman mentioned more details than I presently recall,
and I recall a few details he did not mention, but overall his Declaration is accurate. I have set
out below details that I recall that are not mentioned in the Bookman Declaration. Those
patagraphs of the Bookman Declaration that [ do not mention cither simply comport with my

meiory of Judge Jones’ comments or reference matters that | do not recall one way or the othet,




5. Specifically, Judge Jones did note in the beginning of her presentation that she had
reviewed niore than a hundred death penalty cases and that, although she personally supported
the death penalty, she understood her job as applying the law. Paragraph 4 of the Bookman
Declavation is accurate,

6. Judge Jones said that she would address three questions: (1) Is the death penalty
constitutional? (2) Ts the death penalty morally justifiable? and (3) Is the death penalty
working? Judge Jones addressed all three of these questions and made other remarks, as
described below. Paragraph 5 of the Bookman Declaration is accurate.

7. Regarding paragraph 6 of the Bookman Declaration, I only recall that Judge Jones
referenced the Bible in providing support for the death penalty. T do not dispute the accuracy of
the rest of what Mr. Bookman says in this paragraph; [ just do not recall it.

8. Judge Jones did discuss several individual cases that had come before her and on which
she wrote judicial opinions, 1 somewhat recall her mentioning the case involving the “Black
Widow” and a case involving a defendant who broke into a house, raped and killed a teenage
gitl, T do not recall the names of any of these cases nor do I recall any of the specific facts except
that they were pretty gruesome. I just remember that she discussed the facts of each case,
whatever they were, and did so to show why in her view the death penalty was justifiable for
those defendants.

9, Regarding paragraph 19 of the Bookman Declaration, it was abundantly clear that Judge
Jones was disgusted by the critmes she had discussed.

10, Regarding paragraph 20 of the Bookman Declaration, Judge Jones did say that the
Supreme Court went on a “judicial law-making binge” ot engaged in “judicial activism”. She

did say that this area of the law had become a “zo0”. She did say that under Chief Justice




Rehnquist the Supreme Cowit started to bring to the system order out of chaos. Ido not recall the
other Tacts sei forth in this paragraph of the Bookman Declaration,

[1. Regarding paragraph 21 of the Bookman Declaration, I recall that Judge Jones was critical
of the Supreme Court decisions on exempting the mentally retarded and juveniles from the death
penalty, I especially remember that she argued how the issue of mental retardation became a
“slippery slope”, as it was hard to draw a line on when a defendant was or was not mentally
retarded, I do not recall anything about the Martinez case or the other quotations Mr, Bookinan
attributed to her in this paragraph.

12. Paragraph 26 of the Bookman Declaration is accurate. 1 clearly remember that she used
the term “red herrings” to describe cerfain substantive criticisms of capital punishment.

13. Paragraph 27 of the Bookman Declaration is accurate. Judge Jones described racism as a
“red herring”. She did say, “Sadly, some groups seem to conunit more heinous crimes than
others.” [ am African American, am interested in the places where race and law intersect, and
paid close attention when she began to discuss issues of race. Judge Jones said that some racial
groups are “prone” to conuit acts of violence. In the question and answer session of the lecture,
I asked Judge Jones if she could clarify what she meant when she said that. In answering, she
said that she did not mean that it was a matter of their biology, but rather that it was a “statistical
fact” that certain races are more likely to commit certain violent crimes. Judge Jones said that
most of these cases were intra-racial. She did say that a lot of Hispanics were involved in drug
trafficking,

14, From speaking with others after the lecture and observing the reactions of others during

her remarks, she upset and offended many of the attendees in the room tremendously.




15, Pacagraph 29 of the Bookman Declaration is accurate. Judge Jones characterized actual
innocence as another “red herring”.  Judge Jones did say that there were just as many innocent
people killed in drone strikes as innocent people executed for crimes, which I thought was at best
a curious analogy. She did say that all of the innocence cases had been reversed on
technicalities.

16, Reparding paragraph 30 of the Bookman Declavation, Judge Jones did describe as
“technicalities” hose cases in which the state withheld evidenee from the defense. The other
facts set torth in this paragraph I do not reeall, though I do not dispute them.

7. Regarding paragraph 34 of the Bookman Declacation, 1 recall the question about the
evolving standards and the facts set forth by Mr. Bookman are accurate. [ would add that Judge
Jones did not dircctly answer the question, that she was very dismissive of this argument, and
that she was more emotional at this time than at any other time during her presentation. She said
that we have the best opportunitics in the United States and this 1s why immigrants come to the
United States,

The foregoing is true and correet {o the best of my information, knowledge and belief.
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AFFIDAVIT AND DECLARATION OF

o hereby swear and declare that the following is true and correct (o the

best of my knowledge, information, and belief subject to the penalties for unsworn falsification

to authoritics set forth in 28 11.8.C, section 1746 and 18 Pa.C.8. scction 4904,

1. My name is - - am ]ycars old and a resident of New York, NY, No one

has promiscd me anything in exchange for this statement and I do not expect o receive any
benefits in the foture.
2. 1 received my bachelor’s degree in Modern Middle Bastern Studies and Religious Studics

from the LoHowing my college graduation, 1 worked for a

government contracting firm in Washington, D.C. On May 13, 2013, I graduated from the

3, On February 20, 2013, I attended a lecture at the University of Pennsylvania Law School
given by Judge Lidith Jones of the Fifth Circuit Court of Appeals and sponsored by the
University of Pennsylvania Law School chapter of the Federalist Society, I went to the lecture
by myself. While there were a large number of law students there, T also noticed a large numbey
of outside attendees. 1 stayed for the entire program,

4, On May 9, 2013 1 reviewed the Declaration of Mare Bookman dated April 8, 2013
[hereafter “Bookman Declaration™]. Mr. Bookman's overall recollections of Judge Jones’
lecture correspond with my own although he mentioned more details than I presently recall. 1
recall a few details that Mr, Bookman did not mention in his declaration, which [ have set out
below, Those facls and observations contained in the Bookman Declaration that I do not

mention either comport with my memory of Judge Jones’ comments or reference matlers that I




do not recall in one way or the other, [ do not dispute anything in the Bookman Declaration
although I do nof recall some of the specific details it contains.

5. Concerning the death penalty, Judge Jones said that the U.S. Supreme Court has made
clear that it is both constitutional and justificd. She noted that the Founding Fathers wrote the
death penalty directly into the U.S. Constitution and that it has ancient roots in Deuteronomy.
She also mentioned an article she found on the Internet that she said discussed the Vatican’s one-
time view that executing a condemned person may allow him or her to make peace with God.

6. Judge Jones also said that the death penalty is justifiable and provided her reasons for this
position, I do nof recall whether she said that it was “absolutely” justifiable, although I do not
dispute the Bookman Dcclan‘ation"s claim that she used that term,

7. Judge Jones said that the death penalty vindicates murder victims’ lives and that for certain
defendants life imprisonment is not an adequate punishment,

8. In explaining her view that the death penalty is justified, Judge Jones relayed in detail the
specific facts of several cases, I remember that she discussed a number of capifal cases
involving rape, the “Black Widow” case, a case involving a college student, and a case involving
a Mexican national. 1 do not recall the specific facts of these cases. Her recounting of these
facts seemed to reflect her outrage at the ctimes and her conclusion that the heinousness of these
crimes justified the death penalty.

9. Judge Jones mentioned the Supreme Court’s prohibition against executing people who ate
intellectually disabled, who she referred to as “mentally retarded.” In several of the individual
cases that she described, Judge Jones noted the defendant’s claims of being “mentally retarded”
and suggested that these claims may be unsubstantiated. She also indicated that test resulis

purporting to establish mental retardation may be invalid. She seemed to suggest that capital




defendants often abuse the Supreme Cowrt’s profections of mentally impaired individuals
established in Atkins v. Virginia. Judge Jones also suggested that the manner in which some
defendants commitied their crimes demonstrates that they were not “mentally retarded” and that
defendants might be feigning mental impairment to avoid execution.

10. Judge Jones also appeared critical of the Supreme Court’s death penalty jurisprudence and
claimed that it does not work well with how the death penalty works in practice. She criticized
the Supreme Court for “judicial law-making” and for fashioning “problematic rules” such as
categorical bans on the execution of the “mentally retarded.” She said that the Supreme Court’s
restrictions on execution of the “mentally retarded” created a “slippery slope.” Judge Jones
seemed to convey her position that the Supreme Court should not create additional restrictions on
the death penalty or afford capital defendants any additional protections, including increased
access to counsel.

11. Judge Jones also discussed her “surprise” at what she described as the small number of
federal capital prosecutions. She stated that federal prosecutors’ willingness to pursue a lesser
sentence when defense counsel argued that their clients’ individual circumstances did nof
warrant the death penalty and prosecutors’ methods of handling federal capital cases were
wasteful of taxpayer dollars,

12, Judge Jones discussed what she described as “red herrings” raised by capital lawyers and
opponents of the death penalty, including matters pertaining to race. In response to a question
describing statistical evidence that the death penalty is not evenly applied across races, she said
that certain racial and ethnic groups commit more c¢rimes than other groups and noted that
Hispanics are heavily involved in drug trafficking, Many of the attendees at the lecture, a group

comprised of various races, looked both surprised and dismayed at these remarks. The people 1




was silting next to looked at one another and me and conveyed their surprise at these remarks on
the issues of race. Bascd on these obscrvations as well as comments [ heard alter the lecture, it
was clear to me (hat many students were offended by Judpe Jones® remarks and how cavalierly
she dismissed race and cthnicity as a legitimate concern in how the death penalty was
administered,

13, Judge Jones also chavacterized actual innocence and arbitrariboss as ved herrings, In
response to one question regarding procedural concerns in death penatty administration, she
replied that she was not aware of any cases in the Fifth Circuit involving prosecutorial
misconduct indicating that the death penalty was inappropriate.

14, Judge Jones also unsserted that international standards regarding the death penalty are
irrelevant because the American legal system provides more protections than any other legal
sysieni.

15. TFollowing her lecture, Judge Jones accepted questions from the audience. By the end of
those questions, Judge Jones appeared (o be uncomfortable with the sudience’s questions and
disagreement with her remarks and the program ended abruptly, Conversations 1 had afler the
program with other attendees, largely fellow law students, made clear that many ol them were
crifical of her renrks and were surprised that the lecture did not follow a more legalistic

approach to the serious issuc of capital punishiment,

SWORN TO AND SUBSCRIBED
BEFORE ME THIS  2/4#DAY
or ) hu4 2013,

NOTARY PUBLIC
COMMONWEALTH OF PENNSYLVANIA
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AFFIDAVYIT AND DECLARATION OF CHANEL LATTIMER-TINGAN

I, Chanel Lattimer-Tingan, do hereby swear and declare that the following is true and
* correct to the best of my knowledge, information and belief subject to the penalties for unsworn
falsification fo authorities set forth in 28 U.S.C. section 1746 and 18 Pa,C.S. section 4904,

1, My name is Chanel Lattimer-Tingan, Iam 30 years old and a resident of Philadelphia, PA.
No one has promised me anything in exchange for this statement and I do not expect to receive
any benefits in the future,

2. 1 received my Bachelot’s degree in Sociology and a Certificate in African-Ametican
Studies from Princeton University in 2005, [ received my Master’s degree in Sport Management
from the University of Tennessee in 2008. I received my law degree from the Ulﬁversity of
Pennsylvania in May 2013,

3. On February 20, 2013, I attended a lecture at the University of Pennsylvania Law School
given by Tudge Edith Jones of the Fifth Circuit Court of Appeals and sponsored by the Federalist
Society. 1 went to the lecture by myself. I arrived a couple minutes after the lecture was
scheduled to begin and stayed for the remainder of the program,

4, On May 16, 2013 1 reviewed the Declaration of Marc Bookman dated April 8, 2013
[hetreafter “Bookman Declaration”]. Mr, Bookman’s overall recollections of the Judge Jones
lecture correspond with my own. I set forth in this affidavit details I recall that he did not
mention, Those paragraphs of the Bookman Declaration that I do not mention either simply
comport with my memory of Judge Jones’ comments or referen:ce matters that 1 do not recall one
way or the other. I do not dispute anything in the Bookman Declaration.

5. Paragraphs 5 through 8 of the Bookman Declaration are accwrate in all respects. Judge

Jones noted that the Founding Fathers wrote the death penalty directly into the Constitution and

EXHIBIT “E”




that it had ancient roots in Deuteronomy, I thought it scemed out of place for a Court of Appeals
judge to cite the Bible as legal support for the death penalty.

6. Judge Jones related in detail the facts of several cases that she was aware of or that had
come before her, I remember that she discussed a number of cases that involved rape. I recall
her discussing the “Black Widow” case and a case irwol'ving a Mexican national. I do not recall
any of the specific facts of these cases except I believe she related that in the case involving the
Mexican national he had raped and killed a woman, 1 thought that it was simplistic for her to
justify the death penalty solely on the basis of the heinousness of the crimes. She conveyed a lot
of disgust about the facts of these ctimes - it seemed very personal to her, which surprised me.

7. Judge Jones spoke at length about the rules against executing people who are intellectually
disabled (she used the insensitive term “mentally retarded”) and many of the cases she described
raised mental retardation as a defense. She cited one case where the defendant had 1Q scores in
the 60’s range and one IQ score of 70 and said that it was clear to her that the defendant was not
“mentally retarded” because the facts of the crime themselves proved that he knew what he was
doing, Judge Jones was very dismissive and skeptical of these types of argumnents and overall
highly critical of the use of “mental retardation” to escape the death penalty. She said that
“mental retardation” should not preclude death as a sentence and criticized the United States
Supreme Court decision that held that it did.

8. Judge Jones’ dismissive approach to claims of “mental retardation” surprised me. 1
thought that she did not have a very sophisticated understanding of what intellectual disabilities
involved and the whole discussion seemed disrespectful to me. She placed preat emphasis on the
facts of the crime as support for her position that these defendants were not “mentally retarded,”

which seemed to me a very limited — at best — analysis, and more rooted in her personal views of




the crimes and the defendants than in a legal analysis, At one point she said that it is a
“disservice” to the “mentally retarded” to exempt them from capital sentencing, which was very
shocking to hear, Judge Jones was clearly unhappy with how these defendants were using
“mental retardation” to claim exemption from the death penalty.

9. Judge Jones was also very critical of several of the Supreme Cowt’s decisions concerning
the death penalty, She criticized the Supreme Court for creating “problematic rules” such as
exempting the “mentally retarded” from death sentences. She said that the Supreme Court was
“micromanaging” the death penalty with these new rules and that the decision on “mental
retardation” was a “slippery slope.”

10, She said that the Supreme Court had done with the death penalty what if had been unable
to do with abortion: making it “safe, legal and rare”. When she said this, T was shocked and
tooked at one of my classmates in the audience in shared disbelief,

[T, Judge Jones was also very critical of the manner in which federal prosecutors handled
capital cases, 1 do not remember her reasons for being so critical, T just recall that she felt that
the federal prosecutors were wasting a lot of taxpayer money and that she criticized them for
being so unsuccessful in securing more death sentences,

12, Tudge Jones discussed what she described as “red herrings™ raised by capital lawyers and
opponents of the death penalty. The first “red herring” she discussed was race. One of the main
reasons [ decided to attend a lecture on the death penalty to begin with was my interest in the
areas where race and law intersect, and I anm aware that race issues often arise in death penalty
cases. Because of this, | would say that [ paid particular attention when she began to discuss this
topic. She said that “sadly” certain racial and ethnic groups commit more crimes than other

groups and that Hispanics are heavily involved in drug trafficking. Although she used the term




“sadly”, it was clear fo me that she was not sad at all about her belief that certain groups commit
more violent crimes than others. She said that the case involving the Mexican national who
kifled a girl who was not white proves that the death penalty is not only imposed on those who
kilt whites,

13, Judging by the looks on their faces, many others in the audience were dismayed by these
remarks on race. My reaction was akin to “here we go again” — meaning that I perceived her
remarks to be the type of racially insensitive comments T have heatd many times in my life and
professional career, Because of my experience with this level of racial insensitivity and
ignorance, I cannot say 1 was offended in that moment, as I have come to expect this type of
ignorance from certain types of people. I recognize that the statements she made are offensive;
it’s just that I personaily am past getting upset when I hear these types of comments. They are
offensive because they willingly ignore so much of the nuances of others’ lives about which she
knows so little, It struck me that she was so willing to dismiss race as a legitimate concern in
how the death penalty was administered, I thought it was ironic that she scemed so willing to
make generalized and stereotypical comments about racial groups and their “criminal
tendencies” yet so unwilling to accept the validity of the statistics showing that those who kill
whites are more likely to be prosecuted capitally and sentenced to death,

14, Judge Jones also characterized actual innocence as a red herring, Because I did some
work at the Pennsylvania Innocence Project during law school, T again paid particular attention
to her remarks on this subject. As the Bookman Declaration notes, she said that there were
always going to be some cases that slipped through the cracks and that there were just as many
innocent people killed in drone strikes as innocent people executed for cvimes,  She said that

reversals of those who were allegedly innocent were really based on “technicalities,” not




inmocence, She was unapologetic when making these comments, I found her remarks on this
issue highly offensive and disrespectful of those who had been wrongly convicted and sentenced
to death, 1 was offended both because of her willingness to tolerate a legal system with such
mistakes and because of her position that concerns about the mistaken conviction of the innocent
was not a valid reason to oppose the death penalty.

15. Judge Jones also labeled Brady violations as “technicalities.” In response to a question as
to whether she considered it a technicality when a prosecutor failed to disclose genuinely
exculpatory evidence, she said that she did not know of any case out of Texas in which a
prosecutor had ever {ried to convict someone who was not actually guilty. 1 felt like she was
deliberately trying not to answer this question based on her canned response,

16, Judge Jones was also very critical of defense lawyers and advocates for the capital
inmates who caused “delays” in executions.

17. By the end of the question and answer period, Judge Jones was angry and very emotional,
I would deseribe her as super-defensive, She lost her composure and there was now a very fense
and uncomfortable atmosphere in the room. The host of the program ended the program
abruptly, and it was awkward to be in the room.

18, Overall, T was surprised by the level of informality, lack of candor, and failure to

demonstrate empathy and sensitivity by Judge Jones, particularly since she spoke in her role as a

Fifth Circuit judge. Ozﬂ f
(bt} Ll T

©hanel Lattimer-Tingan /

SWORN TO AND SUBSCRIBED
BEFORE ME THIS 2% DAY

OF Wﬁy

TIVIONWEAL T Ut PENNSYL VA

Nolardal Seal
L Kimbgriy A, Shaavers, Nolary Publie
ower Matlon Twip,, Montgomery County
My Commlsslon Explros Aug. 13, 2013
Mambar Pafaiiiants AZ2GInlon af Ninfar

L




AFFIDAVIT AND DECLARATION OF

o hereby swear and declare that the {ollowing is true and correct to the

best of my knowledge, information and belief subject fo the penaltics for unsworn falsification to

authorities set forth in 28 U.S8.C, section 1746 and 18 Pa.C.S. section 4904,

1. My name isf years old and a resident of Philadelphia, PA. No one
has promised me anything in exchange for this statement and 1 do not oxpect lo receive any

benefits in the future.

2. Ireceived my Bachelor's degree in Science and Industrial Engincering from
Y B 3 H

|| TFoliowing graduation I worked as a management consultant for two years

and was the for a firm operating charter schools in Chicago, linois for

three years. | am currently finishing up my first year of f 28

3. On February 20, 2013, [ attended a lecture at the University of Pemisylvania Law School
given by Judge Edith Jones of the Fifth Circuit Cowrt of Appeals and sponsored by the Federalist
Society. I went to the lecture by myself. I aniived on ime and stayed for the whole program,
The lecture was open to the public and was atiended mostly by law students. The lectuee lasted
approximately an hour and 15 minutes,

4, On May 17, 2013 I reviewed the Declaration of Mare Bookman dated April 8, 2013
[hercatier “Bookman Declaration”].  Mr. Bookman's overall recollections of the Judge Jones
leclure correspond with my own, T set forth in this affidavit details 1 recall that he did not
mention, Those paragraphs of the Bookman Declaration that 1 do not mention cither simply
comporl with my memory of Judge Jones’ comments or reference matters that I do not recall one

way or the other. I do not dispute anything in the Bookman Declaration,




5. Af the beginning of her remarks, Judge Jones said that she had reviewed more than 100
capital cases and that, although she was personally a suppotter of capital punishment, her job as a
Jjudge required her to apply the law.

6. Judge Jones'said that the death penalty was clearly constitutional and there was no arguing
that question.

7. Judge Jones recounted in some detail the facts of several capital cases, some of which had
come before her and some of which might not have. She used the facts of these crimes as her
main argument why the death penalty was justifiable. Although I do not recall any of the
specific facts of any of these cases, I do recall her mentioning a Mexican national who raped and
killed a girl. It was clear that Judge Jones was disgusted by the gruesomeness of these killings, 1
was surprised at how personal and emotional these particular arguments were, They seemed less
analytical than a judge should approach a case. I drew from her remarks that her emotions and
beliefs drove the results in some of these cases.

8. Judge Jones discussed United States Supreme Court decisions that she felt had unfairly
restricted the use of the death penalty, including the cases which banned the death penalty for
juveniles and those with intellectval disabilities, She viewed the Supreme Court’s new rules
with some degree of contempt and she was generally disparaging of the Court, She made it clear
that she was not in agreement with some Supreme Cowrt decisions,

9. I do not recall any specifics of what Judge Jones said about “mentaf retardation”, But [ did
feel as though her remarks represented a lack of appreciation of the complexities presented by
intellectual disability.

10. T vaguely recall that Judge Jones was critical of how the Justice Department prosecutors

handled capital cases, how they relented to pressure from the defense to withdraw the death




sentence in cases, and how little success they had in securing death sentences when they did
pursue them. She said that the lawyers were gaming the system and fhat it was a “complete
Jjoke” how these cases were handled in federal court,

11. Judge Jones mentioned several issues that “opponents of the death penalty™ raised that she
considered “red herrings.” Racisin was one such red herring, She said that certain racial groups
like African Americans and Hispanics are pre-disposed to crime, that an awful lot of Hispanics
are involved in drug trafficking, and that certain races happen to engage in violent crime more
than others. She used the fact that the Mexican national had received death for killing a Hispanic
gitl as support for her claim that it is not only defendants who kill whites that are sentenced to
death. The reaction in the room when she made these remarks was one of shock, surprise and
offense. As a judge, she came off sounding distasteful and tactless.

12, Judge Jones described as “technicalities” prosecutorial misconduct such as Brady
violations. When she was asked whether she would consider it a technicality if a prosecutor
were to fail to disclose genuinely exculpatory evidence, she said that she did not know of any
Texas case in which a prosecutor had ever intentionally tried to convict someone who was not
actually guilty,

13. Judge Jones said that arbitrariness was another red herring,

14, Judge Jones said that Mexican nationals would clearly prefer to be in the United States
than in Mexico. She said that it was insulting for the Supreme Coutt to consider the laws of
other countties, as that suggested that their laws were superior to our own,

15. By the end of the question and answer period, Judge Jones seemed to have lost her
composure, She becaine combative, her tone of voice and demeanor were angry and defensive,

and the atmosphere in the room was tense.
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Transcript of Exchange between (then) Chief Judge Jones and Judge Dennis dunng the.en banc oral
argument on. September 20 2011 in. Un:ted States V. Delgado No 07- 41041 (5 C:r)
MR. TURNER: | think the amount of drugs in that truck supporis the intent to distribute. And the jury....

JUDGE DENNIS: Well, we've said over and over that the amount.... this court, no court has said that you
caninfer....

CHIEF JUDGE JONES: Judge Dennis....

JUDGE DENNIS: ... just on the basis of the amount of drugs ...
CHIEIEIJUD_GE_ JONES: Judge Dennis!

JUDGE DENNIS: Can |, can I, can | ask a question?

CHIEF JUDGE JONES: You have monopolized, uh, uh, seven minutes....

JUDGE DENNIS: Well, I'm way behind on asking questions in this court. | have been quiet a lot of times,
and | am anvoived in this case..

(CHIEF J_UDGE JONES slams her hand down on the bench, reportedly stands halfway up out of her
chair, and points toward the door.)

CHIEF JUBGE JONES: Would you like to leave?

JUDGE DENNIS: Pardon? What did you say?

CHIEF JUDGE JONES: | want you to shut up long enough for me to suggest that perhaps....
JUDGE DENNIS: Don't tell me to shut up....

CHIEF JUDGE JONES: ... you should give some other judge a chance to ask a question ...

JUDGE DENNIS: Listen, | have been in this courtroom many times and gotten closed out and not able to
ask a question. | don't think I'm being overbearing....

CHIEF JUDGE JONES: You've been asking questions for the entire seven minutes....
JUDGE DENNIS: Well, | happen to be through. | have no more questions.
CHIEF JUDGE JONES: | just want to offer any other judge an opportunity fo ask a question. Some may

support your position. if nobody else chooses to ask a question, then please go forward.

(The exchange reflected above starts at approximately mark 47:30 in the oral argument recording found
here: hitp://www.ca8.uscourts.gov/OralArgRecordings/07/07-41041_9-20-2011.wma)
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State of Texas §

§

County of Travis  §

Declaration of James M. McCormack

My name is James M. McCormack. | am over the age of eighteen, have never been
convicted of a crime, and am competent to make this affidavit. Except where indicated,
the facts set forth below are within my personal knowledge and are true and correct. |
have based my opinions set forth below on facts or data of a type reasonably relied
upon by experts in my field in forming opinions on the subject of professional liability,
legal malpractice, and/or the ethical duties and obligations of Texas lawyers.

1.

| am a licensed attorney in the State of Texas (State Bar No. 13455500) and am
in good standing with the State Bar of Texas. | have been licensed to practice
law in Texas since 1984. My law office is located at 2508 Ashley Worth Blvd.,
Suite 210, Austin, Texas 78738.

| hold an “av” rating (“very high to pre-eminent legal ability") from the Martindale-
Hubbell Legal Directory.

| am the former General Counsel and Chief Disciplinary Counsel of the State
Bar of Texas (1991-1996) and a former Managing Attorney of the Civil Litigation
Section of the Travis County Attorey's Office in Austin, Texas. As the State
Bar’s Chief Disciplinary Counsel, | served as the chief prosecutor and legal
ethics enforcement officer for the attorney disciplinary system in Texas.

| am a graduate of the University of Texas at Austin. BBA with Honors, 1981;
Doctor of Jurisprudence, 1984.

| have served as an adjunct professor of law at the University of Texas
School of Law in Austin where | taught the law of professional responsibility. |
am a regular lecturer on legal ethics, professional responsibility, and legal
malpractice issues at continuing legal education conferences and programs. |
am the author (or co-author) of several papers, articles and/or presentations on
legal ethics and legal malpractice related subjects, including an article in the
American Bar Association's Law Practice Management magazine entitled “Good
Ethics, Smart Tactics” (named by the magazine as one of its top five articles of
1995).

From roughly 1998 to 2004, | served as a member of the Texas Disciplinary
Rules of Professional Conduct Committee, which is the State Bar's standing

EXHIBIT “H”




committee charged with studying and recommending revisions to the Texas
Disciplinary Ruies of Professional Conduct.

7. |served as Chairman (2007-2008) of the Board of Trustees of the Texas Center
for Legal Ethics and Professionalism in Austin.

8. My Austin-based law practice emphasizes legal ethics and legal malpractice
consultations (as well as practice management advice) for law firms across
Texas. | have served as a consulting or designated testifying expert witness in
legal malpractice and/or legal ethics-related matters and lawsuits in Texas.
Much of my legal practice is devoted to assisting law firms in preventing legal
ethics and/or legal malpractice problems on a proactive basis. | serve as ethics
advisor or ethics counsel to law firms and other entities and assist them with their
guestions, dilemmas, and concerns about legal ethics and legal malpractice
issugs, | have also been called upon to conduct ethics audits or ethics reviews of
law firm or business operations.

9. 1 have served as an expert in cases involving issues of judicial ethics and judicial
disqualification.

10.My curriculum vitae is attached hereto as Exhibit 1.

11.1 have been asked to give my opinion concerning ethical issues raised by Judge
Edith Jones’s lecture, entitted “Federal Death Penalty Review with Judge Edith
Jones (5th Cir.),” delivered at the University of Pennsylvania Law School on
February 20, 2013. In that connection, | have reviewed the exhibits that | have
been provided and that | understand will be attached to the Complaint when it is
filed, including declarations and affidavits from several persons who attended
Judge Jones's lecture.

12.Based upon the materials | have reviewed, it is my opinion that Judge
Jones violated the ethical standards applicable to federal judges under the
Code of Conduct for United States Judges.

13. Section 351(a) of Title 28 of the United States Code provides that "[ajny person
alleging that a judge has engaged in conduct prejudicial to the effective and
expeditious administration of the business of the courts” may file a complaint
against the judge. Rule 3(h) of the Rules For Judicial-Conduct and Judicial-
Disability Proceedings (promulgated by the Judicial Conference of the United
States) defines “cognizable misconduct’ as including “conduct prejudicial to the
effective and expeditious administration of the business of the courts” and
“conduct occurring outside the performance of official duties if the conduct might
have a prejudicial effect on the administration of the business of the courts,

2




including a substantial and widespread lowering of public confidence in the
courts among reasonable people.” The Commentary to Rule 3 explains that the
Code of Conduct for United States Judges may be “informative” in determining
whether a judge has engaged in conduct “prejudicial to the effective and
expeditious administration of the business of the courts.” Thus, in this
declaration, | focus principally on that Code of Conduct for United States Judges.

14.Based upon the materials | have reviewed, | understand that Judge Jones, in
public statements, made the following assertions:

i.  The United States system of justice provides a positive service to capital-
case defendants by imposing a death sentence, because the defendants
are likely to make peace with God only in the moment before imminent
execution;

it. Certain “racial groups like African Americans and Hispanics are
predisposed to crime,” are “prone’ to commit acts of viclence,” and get
involved in more violent and “heinous” crimes than people of other
ethnicities;

iii. Claims of racism, innocence, arbitrariness, and international standards are
simply “red herrings” used by opponents of capital punishment;

iv. Capital defendants who raise claims of “mental retardation” are abusing
the system;

v. The United States Supreme Court's decision in Atkins v. Virginia
prohibiting execution of persons who are ‘mentally retarded” was ill-
advised and created a “slippery slope”;

vi. Mexican Nationals would prefer to be on death row in the United States
rather than in prison in Mexico;

vii.  The country of Mexico does not provide and would not provide the legal
protections that a Mexican National facing a death sentence in the United
States would receive.

15.A fundamental principle of judicial ethics in this country is that a judge should be
impartial. Indeed, that is a central concept in both our system of justice in the
United States and in our constitutional guarantee of due process of law. As the
United States Supreme Court stated in Marshall v. Jerrico, Inc., 446 U.S. 238,
242 (1980), “[tlhe Due Process Clause entitles a person to an impartial and
disinterested tribunal in both civil and criminal cases.” Similarly, Canon 2A




of the Code of Conduct for United States Judges states that “[a] judge should
respect and comply with the law and should act af all times in a manner that
promotes public _confidence in the integrity and impartiality of the
judiciary.” In my opinion, Judge Jones's statements, noted above, flout that
basic tenet of judicial ethics and constitutional law. Her remarks do not “promote
public confidence” in her impartiality; in fact, they do exactly the opposite. Neither
the specific groups that Judge Jones targeted in her remarks, nor the general
public, can have “confidence” in her “impartiality” based on her statements
outlined above. Her comments also bring into question her ability fo adhere to
the established rule of law, given that she openly based her public remarks on
her own personal religious dogma, contempt for United States Supreme Court
precedent (which, regardless of her personal feelings, Is nonetheless the law of
the United States), and unusually strident contempt for persons seeking relief
from her Court. By passionately venting her personal (and unconstitutional)
views rather than objectively reviewing federal death penalty law, Judge Jones
left at least some in her audisnce with the strong impression that death penalty
cases coming before her court would likely be decided based upon her personal
biases rather than relevant law and appropriate judicial temperament.

16.Additionally, Canon 2 provides that “a judge should avoid impropriety and the
appearance of impropriety in all activities.” The Commentary to Canon 2A states
that an “appearance of impropriety” exists when “reasonable minds’ would
conclude that a judge's “impartiality . . . is impaired.” In my opinion, it is highly
unlikely that any “reasonable mind” could review Judge Jones's statements and
conclude that her impartiality is not impaired. The Commentary to Canon 2A also
states that “[plublic confidence in the judiciary is eroded by irresponsible or
improper conduct by judges.” In my view, Judge Jones’s remarks were improper,
irresponsible, and will inevitably serve to erode public confidence in the judiciary.
Confidence in the judiciary by lawyers and litigants, is essential to our system of
justice.

17.Canon 3 of the Code of Conduct of United States Judges provides that “a judge
should perform the duties of the office fairly, impartially, and diligently.” The
statements and conduct of Judge Jones, described above, evince a lack of
“fairness” and “impartiality.” Based upon thosé statements, neither the groups
she targeted nor the general public can expect ‘fairness” or “impartiality” from
Judge Jones. An unbiased judiciary is an essential tenet of our system of justice.
Judge Jones’ unabashed and biased statements undermine that precept, and
thus our judiciary.

18.Further, the Commentary to Canon 3A states that “[tjhe duty to be respectful
includes the responsibility to avoid comment or behavior that could be interpreted
as_harassment, prejudice or bias.” Judge Jones's remarks reflected prejudice
and bias against African Americans, Hispanics, and "mentally retarded” persons,
among others. At a minimum, these comments unguestionably “could be
interpreted” as prejudiced and biased.




19.Canon 4 of the Code of Gonduct of United States judges provides that "a judge

20.

21.

should not participate in extrajudicial activities that detract from the dignity of the
judge’s office [or] reflect adversely on the judge’s impartiality . . . ." (Emphasis
added.) Similarly, Canon 4 states that participation in extrajudicial activities is
permissible only “[tlo the extent that the judge’'s . . . impartiality is not
compromised . . . .> Judge Jones's extrajudicial comments regarding African
Americans, Hispanics, “mentally retarded” persons, Mexican nationals, the
justice system of Mexico and the constitutional taw decisions of the United States
Supreme Court demonstrate that her impartiality on these subjects and issues
are severely compromised.

In sum, it is my opinion that Judge Jones engaged in “cognizable misconduct”
within the meaning of Rule 3(h) of the Rules For Judicial-Conduct and Judicial-
Disability Proceedings. Specifically, she engaged in (a) “conduct prejudicial to the
effective and expeditious administration of the business of the courts”, and (b)
“conduct occurring outside the performance of official duties [that] might have a
prejudicial effect on the administration of the business of the courts, including a
substantial and widespread lowering of public confidence in the courts among
reasonable people.” Further, as described above, her statements violate Canons
1, 2, 3 and 4 of the Code of Conduct for United States Judges. Her inflammatory
remarks evince bias and prejudice and serve to lower public confidence in our
judiciary.

| view this episode as a very sad and unfortunate chapter in the history of our
federal judiciary. Most federal judges strive mightily to act failly and impartially
and to strengthen, rather than erode, public confidence in our system of justice.
Judge Jones’s conduct militates in the opposite direction. In my opinion, uniess
an appropriate disciplinary authority strongly disapproves of Judge Jones's
statements and properly addresses her flagrant misconduct, our judicial
system—and our federal appellate courts in particular—will suffer the
consequences of diminished public respect confi :
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Office of the Attorney General News Release Archive

Friday, June 9, 2000
Statement from Atftorney General John Cornyn regarding death penalty cases:

"]t has been eight weeks since I first identified problems associated with the testimony of Dr, Walter
Quijano, an expexi witness in the capital murder trial of Victor Hugo Saldano, As I explained in a filing
before the United States Supreme Court on May 3, it is inappropriate fo allow race to be considered as a
factor in our criminal justice system. On June 5, the United States Supreme Court agreed. The people of
Texas want and deserve a system that affords the same falrness to everyone. I will continue to do
everything I can to assure Texans of our commitment o an equitable criminal justice system,

"After a thorongh audit of cases in our office, we have identified eight more cases in which testimony
was offered by Dr. Quijano that race should be a factor for the jury to consider in making its
determination about the senfence in a capital muxder trial.

"Six of these eight cases are similar to that of Victor Hugo Saldano, We have sent lefters to opposing
counsel and to the local prosecutors involved advising them of our findings, Two of these eight cases are
dissimilar to the Saldano case. In one, the defendant is not a member of a racial group included in Dr.
Quijano's statistical model, In the other, the prosecution did not introduce race as a factor.

"In addition, my office has reviewed case files for all executions in Texas since 1982 and we have not
found any cases in which a defendant was executed on the basis of this kind of testimony by Dr.
Quijano, Also, we have reviewed the cases of all inmates currently scheduled for execution and none of
those involves this kind of testimony by Dr, Quijano.

"Additionally, looal prosecutors have been advised to review thelr cases that have not yet reached the
attorney general's office.”

<30 .

Contact Mark Heckmann, Heather Browne, or Tom Kelley at (512) 463-2050
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Office of the Attoxney General News Release Arcliive

Friday, Jone 9, 2000
AUSTIN - Texas Attoxney General John Cornyn offers the following informalion on capital cases
that involved Dr, Walter Quijano’s testimony using race as a factor to determine future dangerousness,

Gustave Julian Garela, Collin Cownty, canuse number 366-80185-91
Casoe status: pending In federal district court on habeas corpus review

Convicted of capital murder on December 6, 1991 and sentenced to death. Garcia shot and killed Craig
Turski while robbing a liquor store on December 9, 1990, in Plano, Texas.

Garola confessed in writing to being the shooter. Gareia also confessed to being involved in ihe capital
murder of Gregory Martin on January 5, 1991, Martin was killed during a robbery of a Texaco station in

Plano, ‘Texas,

Eugene Alvin Broxton, Harris County, cause number 599-218
Case status: pending in federal district court on habeas corpus review

Convicted of capital murder on April 30, 1992 and sentenced to death. In May of 1991, Broxton forced
hiimsslf into the Houston hotel room of Waylon and Sheila Dockens,

Broxion bound, gagged, pistol-whipped and then shot the couple, Waylon Dockens survived,

Sheila did not, At the punishment phase of Broxton's capital murder trial, evidence was introduced that
Broxtont had been charged with the capital murders of Gary Stuchwisch on April 6, 1991, Gordon Miller
on Aprii 19, 1991 and Albert Krigger on May 16, 1991,

John Alba, Collin County, cause number 219-81215-91
Case status: headed to Fifth Cireuit Court of Appeals for review

Convicted of capilal mutder on May 1, 1992 and sentenced to death, Alba shot and killed his wife
Wendy Alba, after breaking into the home of friends whore Wendy fled after leaving Alba, Alba also
shot Wendy's friend several times, but she survived.

Michael Dean Gonzales, Ector Cointy, cause number D-23,730
Case status: pending In federal disteict court on habeas corpus review

Convicted of capital murder on December 7, 1995 and sentenced to death for killing Manuel and
Merced Aguirze, In April of 1994, Gonzales entered the Aguirre's home and stabbed Manuel and

Morced-to-death-A-microwave, VCR, camera, pistol, and stereo were found missing. There wasno.sign ... =

of forced eniry, Gonzales was arrested 15 days afler the murders,
Gonzales later confessed to a jail guard, who was his cousin, that he killed the Aguirres.

Carl Henxy Blue, Brazos County, cause numbex 23,293-272
Case status: pending in federal district court on habeas coxpus review
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Convicted of capital murder on April 13, 1995 and sentenced to death, Blue poured gasoline on Carmen
Richards-Sanders and her boyfriend and sot her on fire. Blue then forced his way into her apartment and
robbed ber. Carmen Richards-Sanders later died.

Duane Buck, Haxris County, cause numbey 699-684
Case status: pending in state habzas coxpus

Convicted of capital murder in May of 1997 and sentenced to death for killing two people while on a
shooting spree in the home of his ex-girlfriend, after an argument, Buck killed his ex-girlfriend, Debra
Gardner, in the middle of the street, in front of her daugliter. He also shot and killed a friend of
Gatdner's Keith Butler, who was at Gardner's home, Buck also shot his sister in the chest, who was also
at Gardner's house, but she survived.

UNRELATED CASES

Two of these eight cases are dissimilar to the Saldano case. In the Blair case, the defendant isnota
member of a racial group inchided in Dr. Quijano's statistical model, In the Graves case, the prosecution
did not introduce race as a factor,

Michael Blalr, Collin County, cause mimber 366-81344-93
Case statns: pending in fedoral district court on habeas corpus yoview

Convicted of capital murder on September 28, 1994 and sentenced to death. Late in the morning on
Seplomber 4, 1993, Blair kidnapped seven-year-old Ashley Estell from a park in Plano, Texas. Ashley
Bstell was watching her brother's soccer tournament. Her half-clothed body was found the day after she
was kidnapped next to a diteh along a dict road a fow miles away. The cause of death was strangulation.

Anthony Charles Graves, Burleson County, cause number 28,165
Case status: pending in federal district court on habeas corpus review

Convicted of capital murder on October 27, 1994 and sentenced to death. Graves, along with co-
defendant Robert Carter, stabbed and then burned Bobbie Davis (age 45), Nicole Davis (age 16, who
was also shot), Lea Brin Davis (age 5), Brittany Davis (age 6), Jason Davis (age 4, Robert Catter's son)
and Denitra Davis (age 9), at their home in Somerville, Texas, on August 18, 1992. Robert Carter was
executed on May 31, 2000.
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Hanging Concentrates the Mind

by Rev. George W, Rutler

Two of the most famous examples, of course, are; “In this country it is wise to kill an admiral from time to time to
encovrage the others,” and “Depend upon I, sir, when a man knows he js to be hanged In a fortnight, it concentrates his
wind wonderfully.”

C apltal punishment does not inspive rearing humor in heallhy minds, so wit on the stibject tends to be sardonic.

The first, “pour encourager les autres,” Is In “Candide” where Vollaire aitudes to the death by firing squad of Admiral John
Byng In 1757 for having let Mincorcea fall to the Fronch, The second was Samuel Johnson’s response to the hanging of an
Anglican clergyman and royal chaplain William Dodd for a loan scam. Byng’s death was the last instance of shooting an
officer for Incompetence, while Dodd’s was the last hanging at Tyburn for forgery, Dodd’s unsuccessful appeal for clentency
was ghostwritten by Dr. Johinson, '

It is not my concern here o take a position on capital punishment which the Calechisim (# 2266) acknowledges is notan
intrinsic evil and is rightly part of the state’s authority. This is nuanced by the same Catechisin’s proposition that its use
today would be “rare, if not practically non-cxistent, (#2267)" As a highly unusual insertion of a prudential opinion in a
catechetical formula, this would seem to be more mercurial in applleation than the doctrine of the legitimacy. of the death
penalty. What is oddly Iacking, however, is reference to capital punislunent as medicinal as well as punitive, Tradition has
understood that the spiritual aspect of the death penalty is to “concentrate the mind” so that the vietim dies In a state of
grace. Simply put, the less 1 believe heartily in eternal life, the more dislieartened 1 shall be about entering g far, far better
rest {hat I go to than 1 have ever known,”

That finale to “A Tale of Two Cilies” appeared thirteen years after “Pictures from [taly” in which Dickens deseribed an
axectition he watched in Rome during the pontificate of Gregory X VI with its chaotic judiclal system: “It was an wgly, filthy,
careless, sickening spectacle, meaning nothing but butchery,” But Dickens noted the presence of monks accompanied by
trumpets holding a crucifix draped in black before the twenty-six year old highwayman who had killed a Bavarian countess
making a pilgrimage to Rome. The exeeution was delayed until murderer’s wife was brought to him and he af last received
absolution. Back in London three years after writing that account, he witnessed in Southwark the hanging of Fredrick and
Marie ivlantiing, the last husband and wife jointly to be executed in England, His reaction was similar to that In Rome save
that he thought the ¢rowd of 30,000 more wnruly and there was no mention of a religious tone,
EXHIBIT “J”
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fn Rome in 1817, Pius VII reigning, Lord Byron saw three robbers beheaded fn the Plazza del Popolo, and he also noted the
priests atiending those about to die, with bainers and prayers in procession, The swift fall of the guillotine was preferable to
the “vulgar and ungentlemanly” gatlows in England. Although Dr, Joseph Ignace Guillotin hiad promoted the use of the
“Guillotine,” first calted the “Louisson,” for its relative painlessiiess, a precursor was in use in Edinburgh in the mid
sixteenth ceniury, Regarded as a humane improvement, It was common in many European countries and was used In ihe
Papal States for 369 executions from 1814 to 1870, Ciovanni Battista Bugattl was the official papal executioner from 1796 to
1865, having used an axe before the French introduced the guiliotine during their occupation of Rome, Under papal rule,
there were three normal sites for executions: the Piazza di Ponte Angelo, Plazzo del Popolo, and Via del Cerchi. Shooting
was a common form of punishment in the brief Austrlan receivership of Rome under the Hapsburg Queen Maria Carolina,
Thus we have the firing squad scene in the last act of “Tosca,” While the harshest punishunent, hanging and drawing and
quartering, is often thought of as peculiar to England, it was more common in the Papal States. The last to be killed that way
In England were some Jacobite officers in 1745, The sentence was imposed on several Chastist rioters In 1839 but they were
given the option of transportation to Australia, which they accepted. When the pope regained possession of the Papal States
In 1814, hanging, drawing and quartering was imposed eleven times until it ended in 1817, For particutarly heinous crimes,
crushing the head with a mallet, the “mazzatello” continued until 1870,

The nicknome of the papal executioner Bugatti was Mastro Titta, a slang for Master of Justice (Maestro di Giustizia,} He
wore a red cloak and showed ceremonial deference to his victims. Pope Pius IX let him retire at the age of 85 witha
considerable pension. This pope, beatified by John Paul 1§ in 2000, was unflinching in the importance with which he invested
public executions as an “encouragement” to others, On June 12, 1855 a deranged hat maker and political subversive named
Atnotonio De Felici chased the Cardinal Secretary of State with a large fork. Cardinal Antonelli escaped unscathed and
appealed to the Pope to commute the sentence from beheading to life imprisonment on the grounds of the man’s mental
imbalance but was refused. Mastro Titta had been retired four years and replaced by his apprentice Artonio Balducef when
the final executions in Rome took place on November 24, 1868, Giuseppe Monti and Gaelano Tognetti had been convicted
to killing twenty-five Zouave soldiers in the Borgo. The executions ceased, not out of any policy of penal reform, but
beeause of the loss of the Papal States, Agalino Bellomo was (he fast o be executed in the Papal States, in Palestring, on
July 9, 1870, When Blessed Pius IX was asked fo graut a stay of execution for those condenined In 1868, the Pope finnly
replied, “{ cannot, and I do not want to.” He certainly could have by law, which he embodied as state sovereign with
“nlenitudo potestatis,” but by enigmatically saying that he could not, he probably was declaring this a high matter of
conscience in the nterest of Augustinian tranquility of order as explained by such as Beltarmine, Liguori, Thomas More and
Suarez,

When a papal butler was recently arrested, many were surprised that the Vatican Clty even had a jail. The Lateran treaty of
1929 provided for the execution of anyone aftempting to assassinate the Pope within the Vatican, In 1969 capital
punishment was quietly removed from the “fundamental law” of the Vatican, wilkout comment and only in Latin, and did
not coms to public attention untl 1971,

The grandson of St. Elizabeth Anne Seton, Archbishop Robert Seton, long-tived but less loved, swrote that during the course
of a holiday in France as a boy, the ceremonious spectacle of a man being beheaded inspired him greatly to think of the
dignity of life. He was especially close to Leo XII and St. Pius X who in 1905 reiterated the Roman Catechism of St. Pius
V with reference to capital punishment: “Far from being guilty of breaking this commandment (fo do no murder) such an
exeoution of justice is precisely an act of obedience to it For the purpose of the law is to protect and foster human life.”

The medicinal reason for inflicting punishment, goes beyond preventing the criminal from repeating his orime and protecting
sociely, to encouraging the guilty to repent and die in a state of grace, The vindictive reasoning also has this interest in mind:
for by explating the disorder caused by the crime, the moral debt of the guilty is lessened, In the early years of the nineteenth
cenfury, St. Vincent Palloiti frequently assisted the condemned to the scaffold, as St. Catherine had done in Siena. He was
edified by the many lioly deaths he saw, while helping the Archfraternity of San Giovanni, under the patronage of his friend
the English Cardinal Acton. Headquartered in the Church of San Giovanni Decotlato (St. John the Beheaded), their rule
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was to wrge the condemned to a good confession, followed by an exhortation and Holy Conununion followed by the grant of
a plenary indulgence. The whole population of Rome was instructed to fast and pray for the intention of the criminal’s soul,

All other considerations of the machinery of death aside, this paramount regard for the human soul is quaiat only If belief in
cteral life Is vague, Pope Plus X11 was so eager for vindictive penalties that he lent the help of a Jesult archivist to assist the
prosecutors af the Nuremberg frials. He personally told the chief United States prosecutor, Robert Jackson: “Not only do we
approve of the trial, but we desire that the guilty be punished as quickly as possible.” This was not in spite of, but issuing
from, s understanding of the dual roe of healing and vindication. All this should not be remaindered as historiesl
cutlosities, for, as Pope Pius XII said, “the coerclve power of legitimate human authority” has its roots in “the sources of
revelation and teaditional doctrine® and so it must not be sald “that these sources only coniain ideas which are conditloned by
historical circumstances” for they have “a general and abiding validity.” (Acta Apostolica Sedis, 1955, pp.§1-82),

Editor’s note: The image above is a painiing by Richard Bridgens eniitled "An Execution in Rome for Murder, 1820.”

Tha views expressed by the authors and editoriel staff are nol necessarily the views of
Sophia Institule, Holy Spint College, or the Thomas More College of Liberal Arls.

By Rov. George W. Ruller

The Rav. George W, Ruller Is the pastor of the Church of Our Saviour in New York Clly, His lalest
book, Cloud of Wilnesses, Is avallable from Scepler Publishing.
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Exhibit K

Judge Edith Jones’s opinions denying relief:

Ibarra v. Thaler, 691 F.3d 677 (Sth Cir. 2012); Chester v. Thaler, 666 F.3d 340 (5th Cir, 2011)
cert. denied, 133 8. Ct. 525, 184 L. Ed. 2d 338 (U.S. 2012); Druery v. Thaler, 647 F.3d 535 (5th
Cir. 2011), cert. denied, 132 S. Ct. 1550, 182 L. Ed. 2d 180 (U.S. 2012); Hatten v. Quarterman,
570 F.3d 595 (5th Cir. 2009); Perry v. Quarterman, 314 F. App'x 663 (5th Cir. 2009); Garcia v.
Quarterman, 456 F.3d 463 (5th Cir. 2006), reh'g granted and opinion vacated, 257 F. App'x 717
(5th Cir. 2007); Nichols v. Dretke, 176 F. App'x 593 (5th Cir, 2006); Nelson v. Dretke, 442 F.3d
282, 283, on reh'g en banc sub nom. Nelson v, Quarterman, 472 F.3d 287 (5th Cir, 2006); Nixon
v. Epps, 405 F.3d 318 (5th Cir. 2005); White v. Dretke, 126 F. App'x 173 (5th Cir, 2005);
Martinez v. Dretke, 404 F.3d 878 (5th Cir. 2005); Bagwell v. Dretke, 372 F.3d 748 (5th Cir.
2004); Kincy v. Dretke, 92 F, App'x 87 (5th Cir. 2004); Cotton v. Cockrell, 343 F.3d 746 (Sth
Cir, 2003); Nelson v. Cockrell, 77 F. App'x 209, 211 (5th Cir. 2003), cert. granted, judgment
vacated sub nom. Nelson v. Dretke, 542 U.S. 934, 124 S. Ct. 2905, 159 L. Ed. 2d 808 (2004);
Richardv. Cockrell, 73 ¥. App'x 84 (5th Cir. 2003); Robertson v. Cockrell, 325 F.3d 243 (5th
Cir, 2003), abrogated by Tennard v. Dretke, 542 U.8. 274, 124 S. Ct. 2562, 159 L. Ed. 2d 384
(2004); Robertson v. Cockrell, 325 F.3d 243 (5th Cir, 2003), abrogated by Tennard v. Dretke,
542U.5.274, 124 S, Ct. 2562, 159 L. Ed. 2d 384 (2004); United States v. Bernard, 299 F.3d 467
(5th Cir, 2002); Santellan v. Cockrell, 271 F.3d 190 (5th Cir. 2001); Doughtie v. Johnson, 239
F.3d 366 (5th Cir. 2000); Hitile v. Johnson, 229 F.3d 1147 (5th Cir, 2000); Beets v. Johnson, 180
F.3d 190 (5th Cir. 1999); Little v. Johnson, 162 ¥.3d 855 (5th Cir. 1998); Green v. Johuson, 160
F.3d 1029 (5th Cir. 1998); Hernandez v. Johnson, 108 F.3d 554 (5th Cir. 1997); Ibarra v. Thaler,
687 F.3d 222 (5th Cir. 2012); Williams v, Thaler, 684 F.3d 597 (5th Cir. 2012) cert. denied, 133
S. Ct. 866, 184 L. Ed. 2d 679 (U.S. 2013); Parr v. Thaler, 481 F. App'x 872 (5th Cir. 2012), cert.
denied, 133 S. Ct. 842, 184 L. Ed. 2d 666 (U.S. 2013); Williams v. Thaler, 459 F. App'x 327,
opinion withdrawn and superseded on reconsideration, 684 F.3d 597 (5th Cir. 2012), cert.
denied, 133 8, Ct. 866, 184 L. Ed. 2d 679 (U.S. 2013); Stroman v. Thaler, 405 F. App'x 933 (5th
Cir. 2010); Alba v. Thaler, 346 F. App'x 994 (5th Cir. 2009); Prieto v. Quarterman, 292 ¥, App'x
372 (5th Cir. 2008); Rachal v. Quarterman, 265 F. App'x 371 (5th Cir. 2008); Shisinday v.
Quarterman, 511 F.3d 514, 517 (5th Cir. 2007); Watts v. Quarterman, 244 F. App'x 572 (5th
Cir. 2007); Diaz v. Quarterman, 239 F, App'x 886 (5th Cir. 2007); Chi v. Quarterman, 223 F.
App'x 435 (5th Cir. 2007); Summers v. Texas Dep't of Criminal Justice, 206 F, App'x 317 (5th
Cir. 2006); Wilcher v. Epps, 203 F. App'x 559 (5th Cir. 2006); Foster v. Quarterman, 466 F.3d
359 (5th Cir. 2006); Reyes v. Quarterman, 195 F. App'x 272 (5th Cir. 2006); Henderson v.
Quarterman, 460 F.3d 654 (5th Cir. 2006); Amador v. Quarterman, 458 F.3d 397 (5th Cir.
2006); Griffith v. Quarterman, 196 F. App'x 237 (5th Cir, 2006); Shannon v. Dretke, 177 F.
App'x 431 (5th Cir, 2006); Cannady v. Dretke, 173 F. App'x 321 (5th Cir. 2006); Wyatt v.
Dretke, 165 ¥. App'x 335 (5th Cir. 2006), Henderson v. Dretke, 164 F, App'x 506 (Sth Cir.
2006); O'Brien v. Dretke, 156 F. App'x 724 (5th Cir. 2005); Summers v. Dretke, 431 ¥.3d 861,
866 (5th Cir. 2005); Frazier v. Dretke, 145 F. App'x 866 (Sth Cir. 2005); Goynes v. Dretke, 139
. App's 616 (5th Cir. 2005); Hughes v. Dretke, 412 F.3d 582 (5th Cir. 2005); In re Bagwell, 401




F.3d 312 (5th Cir. 2005); Cartwright v. Dretke, 103 F, App'x 545 (5th Cir. 2004); Jones v.
Dretke, 375 F.3d 352 (5th Cir. 2004); Medellin v. Dretke, 371 F.3d 270 (5th Cir, 2004);
Patterson v. Dretke, 370 F.3d 480 (5th Cir, 2004); McCullum v. Dretke, 89 F. App'x 888 (5th
Cir, 2004); Morris v. Dretke, 90 F. App'x 62 (5th Cir. 2004), Kunkle v. Dretke, 352 F.3d 980 (5th
Cir, 2003); Aldrich v. Dretke, 83 F. App'x 11 (5th Cir. 2003); Moody v. Dretke, 77 F, App'x 722
(5th Cir. 2003); Duncan v. Cockrell, 70 F. App'x 741 (5th Cir. 2003); Ransom v. Cockrell, 62 F,
App'x 557 (5th Cir. 2003); Chester v. Cockrell, 62 F, App'x 556 (5th Cir. 2003); Chavez v.
Cocfkrell, 310 F.3d 805 (5th Cir. 2002); Kutzner v. Cockrell, 303 F.3d 333 (5th Cir. 2002); Lewis
v. Cockrell, 46 F. App'x 225 (5th Cir. 2002); Rojas v. Cockrell, 44 F. App'x 652 (5th Cir. 2002);
Martinez v. Texas Court of Criminal Appeals, 292 F.3d 417 (5th Cir. 2002); Riddle v. Cockrell,
288 F.3d 713 (5th Cir. 2002); Neal v. Puckett, 286 F.3d 230 (5th Cir. 2002); Williams v.
Cockrell, 31 F. App'x 832 (5th Cir. 2002); Gallamore v. Cockrell, 275 F.3d 43 (5th Cir. 2001);
Miller-El v. Johnson, 261 F.3d 445 (5th Cir. 2001), rev'd sub nom. Miller-El v. Cockrell, 537
U.S. 322, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003); Rudd v. Johnson, 256 F.3d 317 (5th Cir,
2001); Martinez v. Johnson, 255 F.3d 229 (5th Cir. 2001); Modden v. Johnson, 252 F.3d 436
(5th Cir. 2001); Tucker v. Johnson, 242 ¥.3d 617 (5th Cir, 2001); Alexander v. Johnson, 211
F.3d 895 (5th Cir. 2000); Dillingham v. Johnson, 213 F.3d 639 (5th Cir. 2000); Cantu-Tzin v.
Johnson, 162 F.3d 295 (5th Cir. 1998); Cantu v. Collins, 967 F.2d 1006 (5th Cir, 1992); Faulder
v. Johnson, 178 F.3d 741 (5th Cir., 1999); Fearance v. Scott, 56 F.3d 633 (5th Cir. 1995); Felder
v. Johnson, 180 F.3d 206 (5th Cir. 1999); Harris v. Collins, 990 F.2d 185 (5th Cir. 1993); King
v. Lynaugh, 850 F.2d 1055 (5th Cir. 1988); Lauti v. Johnson, 102 F.3d 166 (5th Cir. 1996);
McCoy v. Lynaugh, 874 F.2d 954 (5th Cir., 1989); Montoya v. Collins, 955 F.2d 279 (5th Cir.
1992); Moody v. Johnson, 139 F.3d 477 (5th Civ. 1998); Jones v. Whitley, 938 F.2d 536 (5th Cir,
1991); Swith v. McCotter, 798 F.2d 129, 130 (5th Cir. 1986); Spence v. Johnson, 80 F.3d 989
(5th Cir. 1996); Thorson v. Epps, 701 F.3d 444 (5th Cir. 2012); Washington v. Johnson, 90 F.3d
9435 (5th Cir. 1996); Wicker v. McCotter, 783 ¥.2d 487 (5th Cir, 1986); Wicker v. McCotter, 798
F.2d 155, 156 (5th Cir. 1986); Williams v. Collins, 16 F.3d 626 (5th Cir. 1994); Woolls v.
McCotter, 798 F.2d 695 (Sth Cir, 1986); Paster v. Lynaugh, 876 F.2d 1184 (5th Cir, 1989); Riles
v. McCotter, 799 ¥.2d 947 (5th Cir, 1986); Wilcher v. Anderson, 188 F. App'x 279, 280 (5th Cir.
20006) (affirming that inmate has right to drop appeals and proceed with execution).

Judge Jones’s dissents to the granting of relief:

Nelson v. Quarterman, 472 F.3d 287, 337 (5th Cir. 2006) (Jones, J., dissenting); Guidry v,
Dretke, 429 F.3d 154 (5th Cir. 2005) (Jones, I., dissenting); Burdine v. Johnson, 262 F.3d 336
(5th Cir. 2001) (Jones, J., dissenting); Bridge v. Lynaugh, 860 F.2d 162 (5th Cir, 1988) opinion
withdrawn on reh'g, 863 ¥.2d 370 (5th Cir, 1989) cert. granted, judgment vacated sub nom.
Bridge v. Collins, 494 U.S. 1013, 110 8. Ct. 1313, 108 L. Ed. 2d 489 (1990) (Jones, J.,
dissenting); King v. Lynaugh, 828 F.2d 257 (5th Cir. 1987) opinion vacated on reh'g, 850 F.2d
1055 (5th Cir. 1988) (Jones, J., dissenting); McFarland v. Collins, 8 F.3d 258 (5th Cir. 1993)
(Jones, ., dissenting); Streetman v. Lynaugh, 812 F.2d 950, 961 (5th Cir. 1987) (Jones, J.,
dissenting); Wilson v. Butler, 825 F.2d 879 (5th Cir. 1987) (Jones, J., dissenting); Thompson v.
Connick, 578 F.3d 293 (5th Cir. 2009) rev'd, 131 S, Ct. 1350, 179 L. Ed. 2d 417 (U.S. 2011)
(Jones, J., dissenting).




Limited Grants of Relief in which J. Jones participated:

In re Swearingen, 556 F.3d 344 (5th Cir. 2009) (granting leave to proceed on a successive
petition); Miller-El v. Dretke, 142 F. App'x 802 (5th Cir, 2005) (remanded pursuant to mandate
of the Supreme Court); Garcia v. Quarterman, 257 F. App'x 717, 718 (5th Cir. 2007) (granting
relief on rehearing in the wake of intervening Supreme Court decisions); Bell v. Cockrell, 310
F.3d 330, 333 (5th Cir. 2002) (vacating to allow state court to apply newly issued Supreme Court
decision in Atkins v. Virginia); Moore v. Quarterman, 533 F.3d 338 (5th Cir. 2008) (Held on
rehearing en banc federal district court had authority to review his claim even if it was
unexhausted; returned to panel for consideration on merits); Diaz v. Quarterman, 228 F. App'x
417 (5th Cir. 2007) (granting certificate of appealability; relief subsequently denied in Diaz v.
Quarterman, 239 Fed. App’x 886 (5" Cir. 2007)); Hopper v. Dretke, 106 F. App'x 221 (5th Cir.
2004) (granting certificate of appealability but denying relief); Guy v. Cockrell, 343 F.3d 348
(5th Cir. 2003) (reversing grant of summary judgment to State by district court below in light of
existence of outstanding fact issues; remanding for hearing); Patferson v. Cockrell, 69 F, App'x
658 (Sth Cir. 2003) (affirming denial of relief; granting certificate of appealability on claim of
incompetence to be executed, but dismissing without prejudice to raising again when execution
imminent); King v. McCotter, 795 F.2d 517 (5th Cir. 1986) (remanding to district court with
instructions to court to provide statement of reasons for the denial of King’s claims); Wilson v.
Butler, 813 F.2d 664 (remanded for evidentiary hearing; Jones, JI., concurring); on reh'g, 825
F.2d 879 (5th Cir. 1987) (Jones, I., dissenting to remand for evidentiary hearing).




.En-Austln~in.August_2002iand_the_forma!-proceeding_regardingvthe-cgmplalntagamst

AFFIDAVIT OF LILLIAN B. HARDWICK
IN SUPPORT OF COMPLAINT REGARDING JUDGE EDITH JONES

Before me, the undersigned notary, personally appeared Lillian B, Hardwick, who,
after being by me duly sworn, stated as follows:

1. ‘I am over the age of eighteen years. | have been asked to render an expert
opinion in this matter, | am not being compensated for doing so. | have no personal
knowledge of any facts in this matter. [ honestly hold all of the opinions | am expressing
here.

2, ‘I understand that, as a federal judge, Judge Edith Jones is not subject to the
Texas Code of Judicial Conduct (‘Texas Code’). Instead, she is subject to the Code of
Conduct for United States Judges (‘US Code’). However, the canons of the US Code
cited in the Complaint are strikingly similar in substance to those In the Texas Code.
Therefore, | am providing the analysis below as if the alleged facts (1) were proven and
(2) were considered in light of the Texas Code. Below | have setout a summary of my
qualifications, which are fully detalled In the attached resume (Exhibit A).

Qualifications

3. "l am co-author with Robert P. Schuwerk, of the University of Houston Law Center
of Handbook of Texas Lawyer & Judicial Ethics (Thomson-West) (‘the treatise’).,

4, ‘I am solely responsible for the research and writing of Parts I11, IV, V, and V.
Part IV covers the Texas Code of Judicial Conduct, Part V covers Proceedings before
the Commission on Judicial Gonduct, and Part VI covers Removal of Judges from
Particular Cases in Texas State Court, Parts 1, IV, and V have been in the treatise
since the initial edition. | added Part VI for the 2003 edition, and it has appeared ever
since. In the continuing course of my research for the treatise, | have reviewed all of the
public sanctions since the inception of the Texas Commission on Judicial Conduct (the
Commission’) and collected relevant underlying documents.

5. ‘I have altended the most significant formal proceedings (a formal proceeding’ is
a trial-like fact-finding process conducted when setlfous or complicated complalnts have
been made against judge) that have been conducted since my research began. These
include the formal proceeding regarding former District Judge Terry Canales, conducted

Presiding Judge of the Court of Criminal Appeals Sharon Keller, which consumed nearly
a week In 8an Antonio in summer 2009.%

'See Lillian B, Hardwick, Proceedings before the Commission on Judicial
Conduct, 66 Tex. B.J. 107, 115 (2003).

*See, 6.g., Mary Alice Robbins, Impact Player of the Year: State Commission on
Judicial Conduct Rules and Reliance: Posi-Exectition Fight Reveals Conflfct Among

EXHIBIT “L”




6. ‘As part of my research on the Texas Code of Judicial Conduct, | attended the
Amerlcan Judicature Soclety’s National College on Judicial Conduct and Ethics in
Chicago in October 2004. Although the concern of the AJS Is the Modal Code of
Judicial Conduct, the Texas Code reflects many of the provisions and the format of the
prior Medel Code, which was revised in 2007.

7. “I provide expert reports, trial testimony, and/or consulting services relating to the
subjects in the treatise. For example, when a judge has had a complaint filed against
him or her with the Commission, my report or testimony typically explains that the judge
has not violated the Texas Code and may explain some contravention of the guidelines
governing proceedings before the Commission in the process,

Appropriateness of expert opinion

8. “The ethical guldelines for Texas judges in the Texas Code are comparable to the
Texas Disciplinary Rules of Professional Conduct for lawyers. I[n general, authorities
have recognized that violation of a rule of conduct is relevant to civil complaints against
lawyers,® Certainly a judge Is not held to a lawyer's ‘standard of care’ and Is not in the
position of a fiduciary while on the bench. Howaver, the Texas Code, like the judicial
codes of other states still do,* formerly provided for recusal and disqualification of
judges, based on the goal of an impartial judiciary. Once Texas Rules of Civil Procedure
18a and 18b were promulgated, the Judicial Ethics Committes in Texas (appointed by
the Texas Supreme Court), which issues advisory opinions regarding the application of
the Texas Code of Judicial Conduct, ceased to consider recusal matters.’

Judiclal Governing Standards, Tex. Law., 12/20/10, available at
http://www.law.comijsp/tleubArticleTX.Jsp?id=1202476363906.

*See Two Thirly Nine Joint Venture v, Joe, 60 S.W.3d 896, 905 (Tex.
App.—Dallas 2001), rev'd on other grounds, 145 S.W.3d 150 (Tex. 2004) (“the trier of
fact may consider the construction of a relevant rule of professional conduct that Is
designed for the protection of persons In the position of the claimant as evidence of the
standard of care and breach of the standard").

“See, 6.¢., Alabama’s Canons of Judicial Ethics, Canon 3G,

SEthics Advisory Opinion 127 (1989) (“The judge who submitted this question

also Inquired whelhér a jlidge Who Takes an A 5537-36 dacision to initiate a
protective custody proceeding should recuse himself from making the protective
custody determination under the statute. The recusal provisions that were stated in
Canon 3C of the Code of Judicial Conduct are now covered by the Texas Rules of Civil
Procedure. The Committee concludes that a decision on recusal s an adjudicative
responsibility of the judge and that the Committee should no longer undertake to
answer questions concerning recusal.”).




9. “The language in Texas Rules 18a and 18b having formerly been in the Texas
Code makes certain judicial recusal and disqualification decisions relevant to the same
extent comparable language still appears in the US Code,

10.  "Rarely have sanctions of the Texas Judiclal Conduct Commission referenced
recusal or disqualification since the promulgation of Rules 18a and 18b. This may be
due largely to the fact that the Commission's position on recusal or disqualification has
no sffect on a trial or hearing, even assuming that the Commission could investigate a
matter and issue a decision In time to have such an effect. On the rare occasions when
sanctions have mentioned that the judge should have recused or disqualifled himself or
herself, the factual scenarios are at least Hlustrative of what the Commission deems
problematic based on language that still appears in the Texas Code. Consequently, |
have summarized bslow what may be applicable sanctions.

11, “In addition, appellate panels sometimes reference the Texas Code of Judicial
Conduct in assessing appeals based on a denled recusal motion, suggesting the
consideration of relevant portions of the Texas Code. Accordingly, | have indicated
some of those considerations below.

Opinion

12, "I have reviewed the facts alleged in the Complaint, along with the affidavits of the
attendees to the speech Judge Jones made. For purposes of this opinion, | am
assuming the accuracy of the alleged facts. In my opinion, based on the language in the
Texas Code, as reflected In sanctions by the Texas Gommission on Judicial Conduct
and in court opinions, sanction of Judge Jones would be censistent with the
Commission’s handling of prior complaints, In my opinion, Judge Jones would most
likely be sanctioned for violations of Ganons 2A, 2B, 3A, 3B(2), 3B(3), 3B(4), 3B(5),
3B(8), 3B(7), and 4A, altogether or In some combination. While {for reasons explained
below), the Commission would likely not sanction Judge Jones for violafing Canon 1,
should she appeal a sanction or request for removal, the Special Court of Review
(appolnted by the Texas Supreme Court to hear an appeal) or the Review Tribunal (a
panel of the Texas Supreme Court for removal proceedings) could wall include Canon 1.
Based on the violation of multiple provisions, my opinion is that a public sanction of a
higher level (such as a reprimand or a censure) would be consistent with the
Commission's past sanctions,

Consideration of the Texas Code and the US Code

“Shall” versus “should”; Canon titles

13, "According to Canon 8B of the Texas Cods, a judge may be disciplined only for
violating mandatory provisions, indicated by 'shall’ or ‘shall not’; provisions containing

‘should’ or 'should not' are aspirational only. In spite of this statement, and in spite of
Texas Code Canon 1 having always read ‘should,” Canon 1 has sometimes been cited

3




in sanctions, typically in conjunction with the violation of canons containing 'shall.’

4. "Many of the Canons in the Texas Code contain the mandatory language of
‘'shall’” One of the Canons in the US Code contalns ‘shall’; Canon 3 (C) Disqualification:

(1) Ajudge shall disqualify himself or herself in a proceeding in which
the judge’s impartiality might reasonably he questioned, including but not
limited to instances in which . . . .

15.  “The Texas Code contains only a single comment, that added by the Texas
Supreme Court when it amended two canons in 2002. That comment does not contain
'shall.’

16,  "The US Code contains multiple comments. None of the comments contains
‘shall.” However, four contain ‘must’;

a. Canon 2A. An appearance of impropriety occurs when reasonable minds,
with knowledge of all the relevant circumstances disclosed by a reasonable
inquiry, would conclude that the judge's honesty, integrity, impartiality,
temperament, or fitness {o serve as a judge Is impaired. Public confidence
in the judiciary is eroded by liresponsible or improper conduct by judges. A
judge must avoid all impropriety and appearance of impropriety. A judge
must expect to be the subject of constant public scrutiny and accept freely
and willingly restrictions that might be viewed as burdensome by the
ordinary citizen. . ..

b. Canon 3A(5). In disposing of matters promptly, efficiently, and fairly, a
judge must demonstrate due regard for the rights of the parties to be
heard and to have Issues resolved without unnecessary cost or delay.

C, Canon 3C(1}{c). In a criminal proceeding, a victim entitled fo restitution is
not, within the meaning of this Canon, a party to the proceeding or the
subject matter in controversy. A judge who has a financial interest In the
vietim of a crime is not required by Canon 3C(1)(c) to disqualify from the
criminal proceeding, but the judge must do so if the judge's impartiality
might reasonably be questioned under Canon 3C(1) or if the judge has an
interest that could be substantially affected by the outcome of the
progeeding under Canon 3C(1){d)(iii).

— . 17. __'Theitles of Canons in the Texas Code are topics, not complete sentences; thus,

they do not contain words of authority stich as ‘shall’ or ‘should.’ Accordingly, a Texas
Judge may not be sanctioned for violating any requirement or admonition stated only in a
title and not in the text of a Canon. The titles of Canons in the US Code are complete
sentences, all containing ‘should,’ except for Canon 4, which contains ‘may.” Arguably,
judges may be sanctioned under the US Code for violation of any duties specified in the
Canon titles, even though the duties may be detailed differently in the actual Canons.




Canon 1 in the Texas Gode versus the UUS Code

18.  “Following is a comparison of Ganon 1 in the Texas Code versus the US Code:

Texas Code US Code

Canon 1 Upholding the Integrity and Canon 1: A Judge Should Uphold the

Independence of the Judiciary integrity and Independence of the
Judiciary

An independent and honorable judiciary Is | An independent and honorable judiciary is
Indispensable to justice in our society. A | indispensable to justice in our society. A
judge should participate in establishing, | judge should maintain and enforce high
maintaining and enforcing high standards | standards of conduct and shouid

of conduct, and should personally observe| personally observe those standards, so
those standards so that the Iinfegrity and | that the integrity and independence of the
independsnce of the judiclary is judiciary may be preserved. The
preserved. The provisions of this Code provisions of this Code should he

are to be construed and applied to further | construed and applied to further that

that objective, objective.

The Role of Canon 1 in Texas Sanctions -

19.  “Frankly, public sanctions in Texas rarely refer to a violation of Canon 1;® when
Canon 1 has appeared, it has been in cohnection with other Canons.” In my opinion,
this is due fo the hortatory aspect of the Canon, both with ‘should’ and the vague
guidance provided by its language. Based on my review of public sanctions, | have
concluded that the Commission has cited Canon 1 as a basis to enhance the sangtion
{e.g., public versus private, or a higher levei of public sanction). The Texas Supreme
Court has agreed with the hortatory nature of 'should.’

20.  "Nonetheless, Canon 1 has not been withoul application:

%This is a citation to my own review of public sanctions in Texas; | summarize the
application of Canon 1 in §§ 25:1-25:8 in the 2013 edilion of Handbook of Texas

——————Lawyer&dJudicial-Ethics:

See, e.g., Order of Public Censure of Hector Lopez, Justice of the Peace, April
7, 1993 (concering 4 incidents, Judge Lopez was found to have violated Canons 1 and
2A regarding 1 Incident); Public Reprimand of Joseph Devany, Assoc. Justice, 5™ Court
of Appeals, April 30, 1996 (“conduct constituted willful violation of Canons 1 and 2A").

®Joachim v. Chambers, 815 S.W.2d 234, 239 n, 9 {Tex, 1991).
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a. The Commission has sought removal of Judges based, in part, on their
violation of Canon 1, in some combination with other Canons. The
opinions of the Texas Supreme Court reflect some consideration of an
reliance on (albeit unclear) Canon 1.°

b. Courts assess Canon 1 in judicial disciplinary cases, whether or not the

Comimission has alleged a specific violation.™®

Courts consider Canon 1 In judicial disqualification matters. !

Advisory opinions issued by the Texas Supreme Court's Judiclal Ethics

oo

*See, 6.g., In re Thoma, 873 S.W.2d 477, 503 (Tex. Review Trib. 1994, no
appeal) ("we find sufficient competent evidence of probative force to support the
Commission's finding and conclusion that the ex parfe actions of Respondent were
willful violations of Canon 1, 2B, 3A(4), and 3A(5) as alleged.”); In re Lowery, 999
S.W.2d 639, 658 (Tex. Review Trib. 1998, no appeal) ('"Respondent next contends that
the majority of his misdeeds were conducted not in his official capacity as a judge, but
as a private citizen and should not be sanctionable. The Texas Code of Judicial
Conduct does not distinguish between the two. Canon 1 states that a judge should
participate in establishing, maintaining, and enforcing high standards of conduct and
should personally observe those standards so that the integrity and independence of
the judiciary is preserved.”).

®In re Hecht, 213 S.W.3d 547, 574 n.41 (Tex. Spec. Ct. Rev. 2008) ("Our
conclusion is reinforced by examining Petitioner's public statements in the context of
several relevant provisions of the Canons [listing the Preamble and Canons 1, 2, 4B(1),

5(1), 5(2)1"). '

"Ex parte Ellis, 276 S.W.3d 109, 136 (Tex. App.—Austin 2008, no pet.) (“our
rules and judicial canons require that a judge also appear to be impartial, so as not to
call into question the faimess or Integrity of the court. Sea Tex.R. Civ. P. 18b(2)(a);
Texas Code of Judicial Gonduct, Canons 1 & 2."); In re Ryan, 2012 WL 8755005, at *1
(Tex. App.—-Houston [1 Dist.] 2012, orlg. proceeding) (mem.) (“The court continued
that it found that ‘the Associate Judge must be disqualified from this matter and should
he disqualified from representing family law clients in this County.’” As authority for the
disqualification order, the trial court cited the ‘Code of Judicial Conduct, Canons 1-4.' %
(writ conditionally granted on trial court's sua sponte disqualification). See also Public
Utility Com'n of Texas v. Clles of Harlingen, 2010 WL 1173070, at *641 ("At a
minimum, due process requires a fair and neutral decisionmaker—both at trial and on-

appeal. ‘An Independent and honorable judiciary Is indispensable to justice In our
society.” Tex. Code of Jud. Conduct, Canon 1. By deciding the merits without
disclosing the participation of a now-recused justice and without affording the parties an
opportunity to waive or object to any conilict on the part of that judge or the remaining
panel members as contemplated in the rules of civil and appellate procedure, the
majority undermines the integrity and impartiality of the judiciary.”) (footnote omitted)
(Patterson, J., dissenting).




Comiittee have warned against violation of Canon 1, in spite of the
Commission’s lack of specific enforcement of it. 12

21, "Based on the Texas advisory opinions and consideration of Canon 1 hy Texas
courts In connection with review of judiclal sanctions, removal requests by the
Cominlssion, and assessment of a judge’s impartiality, my opinion is a reviewing court
could rely upon Canon 1 in considering an appeal by Judge Jones of a sanction based
on other Texas Canons. My opinion, however, is that the Commission would not provide
Canon 1 as a standard for any sanction.

Canon 2A in the Texas Code versus the US Code

22.  "Following is a comparison of Canon 2A In the Texas Code versus the US Cade:

Texas Code ' US Code

Canon 2 Avoiding Impropriety and the | Canon 2: A Judge Shouid Avoid
Appearance of Impropriety in All of the impropriety and The Appearance of
Judge's Activities Impropriety in All Activities

A. A judge shall comply with the law and | (A) Respect for Law. A judge should
should act at all times in a manner that respeact and comply with the law and
promotes public confidence in the Integrity | should act at all times in a manner that
and impartiality of the judiciary. promotes public confidence in the
integrity and impartiality of the judiciary.

Commoent

Canon 2A. An appearance of improprlety
oceurs when reasonable minds, with
knowledge of all the relevant
circumstances disclosed by a reasonable
inquiry, would conclude that the judge’s

"*See, o.g., Op. No. 238 (1999) (adopting earlier opinion that judge assisting In
fund-raising must comply with Canon 1); Op. No. 198 (1996) (sitting state district judge
may hot be the subject of a local League of Women Voters annual fund raising "roast"
of an elected official); Op. No. 204 (1997) (aciive, sitting judge may not preside over

simulated court proceedings i a t8levision program, due to Canons 1 and 43; Op. No.
173 (1994) (municipal court judge also serving as clity attorney violates several Canons,
including Canon 1); Op. No. 225 (1998) (If the inquiring justice of the peace, or any
judge, is prosecuting cases within its jurisdiction, especially contacting the accused for
gullty plea arrangements, then the judge is absolutely, unequivocally, and indefensibly
violating both the Code of Judicial Conduct [specifically including Canon 1] and the
Texas Constitution.”).




honesty, integrity, impartiality,
temperament, or fithess to serve as a
Judge is impaired. Public confidence in the
judiciary is eroded by irresponsible or
improper conduct by judges. A judge
must avoid all impropriety and
appearance of improprlety. A judge must
expect to be the subject of constant public
scrutlny and accept freely and willingly
restrictions that might be viewed as
burdensome by the ordinary citizen. . ..

The Role of Canon 2A in Texas Sanctions

23. "Violation of Canon 2A is probably cited more often—in isolation or in combination
with a violation of other canons-by the Texas Commission than the violation of any other
canon." In my opinion, this is because the failure of a Judge to ‘comply with the law'
does not require a consideration of the judge’s motives, predispositions, bias/prejudice,
or competence, Canon 2A often appears as a basis for sanction in connection with the
first sentonce in Canon 3B2: ‘A judge should be falthful to the law and shall maintain
professional competence in it. A judge shall not he swayed by partisan Interests, public
clamor, or fear of criticism.’ Although the first part of the first sentence (‘A judge should
be falthful to the law’) appears to have the same meaning as Canon 2A, the former
contains ‘should’ instead of ‘shall.” The Commission, by ¢lting Canon 3B2 along with
Canon 2A, may Imply that it has inferred the judge does not know the law (and has not
maintained professional competence in it), but that distinction is not made. The fact that
the judge has violated two 'shall’ provisions in the Canons probably supports a harsher
sanction (this is a conclusion based on an historleal review of the Commission’s
sanctions, as the Commission has not published any sanction guidelines). The following
compares the wording of Canon 3B2 in the Texas Code and Canon 3A1 in the US Code:

3860 §§ 26:1-26:7 in the 2013 edition of Handbook of Texas Lawyer & Judicial
Ethics,




Texas Code US Code

Canon 3. Canon 3.
B. Adjudicative Responsibilities.| (A) Adjudicative
Responsibilities.

(2) A judge should be faithful to

the law and shall maintain (1) A judge should be faithful

professional competence init. A | to, and maintain professional

judge shall not be swayed by competence in, the law and

partisan interests, public clamor, | should not be swayed by

or fear of criticism partisan Interests, public
clamar,

or fear of criticism.

24, "The Commission has also been generous with the application of the second
prong of Canon 2A, although it lacks a 'shall’ provision, It has done this by combining a
violation of Canon 2A with another Canon having a ‘shall provision, as in Canon 2B
(with the first three ‘shall’ provisions most often being applied). Following is a
comparison of Canon 2B in the Texas Code with that in the US Code:

Texas Code US Code

Canon 2. Canon 2,
B. Adjudicative Responsibilities. (B) Outside influence, A
Judge should not allow family,

(2) Ajudge shall not allow any social, political, financlal, or
relationship to influence judicial other relationships to
conduct or judgment, A judge shall| influence judicial conduct or
not lend the prestige of judicial judgment. A judge

office to advance the private should neither lend the
interests of the judge or others; prestige of the judicial office

nor shall a judge convey or permit | to advance the private
others to convey the impression | interests of the Judge or
that they are in a special position | others nor convey or permit

to influence the judge. A judge others to convey the
shall ot testify voluntarily as a impression that they are in a
character withess. special position {0 influence

the judge. A judge should not
testify voluntarily as a
character withess.




Also, once recusal and disqualification were removed from the Texas Code and placed
in Rules 18a and 18b, they became ‘law’ with which a Judge could fail to comply by not
recusing or disqualifying himself or herself when required to do so."

25, “Sanctions by the Commission on Judicial Conduct when a judge presides over a
case from which the Judge should have been recused or disqualified reflect the same
grounds as in Rule 18b. Canon 2A provides that a judge ‘shall comply with the law.” In
2007, the Commission sanctioned a justice of the peace for dismissing cases in which a
particular police officer in the judge's precinct would testify on the basis that the judge
doubted the police officer's credibility. The Commission concluded that, instead of
dismissing the cases, the judge should have recused himself from such cases, as the
dismissals ‘ralsed legitimate questions as to the judge’s impartiality’ in those cases.™ In
another sanction of the same judge, although the Commission made no mention of
recusal, it did provide a basis for such a motion: ‘based on the history of resentment that
had built up within Judge Wall toward the attorney representing Burnett, Judge Wall's
decision to go forward with the criminal trial and find Burnett guilty in absentia when the
judge knew her attorney and the prosecutor were In trial in a courtroom across the hall
was a manifestation of the judge's bias or prejudice against Burnett's attorney, who he
felt had routinely treated him without proper respect.”®

26.  ‘In the facts Jeading to another sanction involving Canon 2B, a district court judge
had a long-time relationship with the lawyer of a step-father In a child custody matter.
The Commission concluded that the judge’s relationship ‘influenced his conduct and
judgment . . . causing litigants and their counsel to form legitimate concerns that the
judge would not be fair, neutral, and impartial' in the proceedings, in contravention of

Canon 2B.'Y

27.  “"Anumber of private sanctions, which do not hame the judge, reflect similar
concerns. In one, the judge failed to comply with procedures requiring full disclosure of
a relationship that might warrant his recusal, which ‘effectively prevented the litigants
from making an informed decision about whether the judge was capable of fairly and
impartially declding a custody case,’ in violation of Canons 2A, 2B, and 3B(1).18

28, “Somewhat ironically, in spite of its lack of a ‘shall’ provision, the Judicial Ethics

"See §§ 26:3-26:4 in the 2013 edition of Handbook of Texas Lawyer & Judicial
Ethics, .

¥CJC No. 07-0261-JP, Public Admonition of Bob Wall (12/13/07).

®¥CJC No.06-045-JP, Public Admonition of Bob Wall (07/13/07).

"CJC Nos. 03-1016-Di and 04-11 19-DI, Public Warning of Britt Plunk (06/30/06),
*Private Warning of a County Court at Law Judge (08/15/08).
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Commiltes has issued more advisory opinions on the second prong of Canon 2A than
the first. My historical analysis revealed that these oplnions ‘address, with variations on
specific factual situations, the impartiality of the judge [based on the situations being
inconsistent with what a Judge would do]. To a large extent, this Is explained by the
Code having formerly been a basis for recusal.'"®

29,
the law In its application and falling to abide

“The Texas Commission applles Canon 2A both to a judge failing to ‘comply’ with

by it in personal behavior. The Texas

Supreme Court has rejected the limitation of Canon 2A to the behavior of a judge in his

or her professional capacity.?®

30.

“Based on the behavior of judges leading to public sanctions, as well as private

sanctions, in Texas, my opinion is that the Commission's sanction of Judge Jones for
the nature of her speech would be consistent with the Commission’s interpretation and
application of Texas Code Canons 2A, 2B, and 3B(2).

Canons 3B(3)-(7) in the Texas Code versiis Canons 3A(2)-(3) in the US Code

31,
3A(2)-(3) in the US Code:

“Following is a comparison of Canons 3B(3)-(7) in the Texas Code with Canons

Texas Code

US Code

Canon 3; Performing the Duties of
Judicial Office Impartially and
Diligently

A. Judicial Dutles in General.

The judicial duties of a judge take
precedence over all the judge's other
activities. Judiclal duties include all the
dutles of the Judge's office prescribed by
law. In the performance of these dutles,
the following standards apply.

B. Adjudicative Responsibilities.

CANON 3: A JUDGE SHOULD
PERFORM THE DUTIES OF THE

"OFFICE FAIRLY, IMPARTIALLY AND
DILIGENTLY

The dutles of judicial office take
precedence over all other activities. In
performing the dutles prescribed by law,
the judge should adhere to the following
standards:

(A) Adjudicative Responsibilities.

{2) A judge should hear and decide
matters assigned, unless disqualified, and

——p

should malntain ordsi and decorum in all

“Robert P. Schuwerk & Lillian B. Hardwick, Handbook of

Texas Lawyer &

Judicial Ethics § 26:4, p. 119 (Thomson-West 2013).

®In re Lowery, 999 S.W.2d 639, 657 (Tex, Review Trib. 1998, no appeal),

Ei




decorum in proceedings before the judge.

{4) A judge shall be patient, dignified and
courteous to litigants, jurors, witnesses,
lawyers and others with whom the judge
deals in an official capacity, and should
require similar conduct of lawyers, and of
staff, court officials and others subject to
the judge's direction and control.

(5) A judge shall perform judicial duties
without bias or prejudice.

(6) A judge shall not, in the performance
of judicial duties, by words or conduct
manifest bias or prejudice, including but
not limited to bias or prejudice based
upon race, sex, religion, natlonal origin,
disabllity, age, sexual orlentation or
socioeconomic status, and shall not
knowingly permit staff, court officials and
others subject to the judge's direction and
control to do so,

(7) A judge shall require lawyers in
proceedings before the court to refiain
from manifesting, by words or conduct,
bias or prejudice based on race, sex,
religion, national orlgin, disability, age,
sexual orientation or socioeconomic
status against parties, witnesses, counsel
or others, This requirement doss not
preclude legitimate advocacy when
any of these factors is an Issue In the
proceeding.

judicial proceedings.

(3) A judge should be patient, dignified,
respectful, and courteous to litigants,
jurors, witnesses, lawyers, and others with
whom the judge deals in an officlal
capacity. A judge should require similar
conduct of those subject to the judge’s
control, Including lawyers to the extent
consistent with their role in the adversary
process.

COMMENTARY

Canon 3A(3). The duty to hear all
proceedings fairly and with patience is not
inconsistent with the duty to dispose
promptly of the business of the court.
Courts can be efficient and businesslike
while belng patient and deliberate,

The duty under CGanon 2 to actin a
manner that promotes public confidence
in the integrity and impartiality of the
judiciary applies to all the judge’s
activities, Including the discharge of the
Judge's adjudicative and administrative
responsibilities. The dufy to be respectful
includes the responsibliity to avoid
comment ar behavior that could
reasonably be interpreted as harassment,
prejudice or bias, ‘

The Role of Canons 3B(3)-(4) in_Texas Sanctions

32.

“Canons 3B(3) and (4) In the Texas Code are directly parallel to Canons 3A(2)

and (3) in the US Code. The comment to Canon 3A(3) reflects the harassment,
prejudics, or bias coverad by Texas Code Canon 3B(5)-(7). While sanctions under

12




Texas Code Canon 3B(4) are easily segregated,” sanctions under Ganon 3B(5)-(7) are
more easily discussed together, due to the similarlly in sanctions behavior.? Thus, the
judge’s temperament will be discussed in connection with Texas Code Canons 3B(3)
and (4) and US Code Canons 3A(2) and (3), with bias and prejudice discussed later.
The following summarizes my understanding of how the Texas Commission has come to
apply Ganons 3B(3) and (4):

The similarity, if not in language but in imaginable examples, of
infractions of Canons 3B(3) and 3B(4) suggests that both Ganons may bs
cited in condemnation of certain conduct. In referring to “proceedings
hefore the judge,” Canon 3B(3) seems to target activities in the courtroom.,
In referring to people “with whom the judge deals in an official capacity,”
Canon 3B(4) couid refer to behavlor occurring in the courtroom and
elsewhere. However, behavior falling under Canon 38(4) may not
contravene Canon 3B(3) If the behavior does not occur “in proceedings
before the judge,” presumably a reference to the courtroom. As to the
problematic behavior described in Barr, most citations to Canon 3B(3) are
paired with cltations to Canon 3B(4). However, with respect to the three
specific acts of Judge Barr ordering that a writ of attachment be issued to
bring a deputy to his court, setting a $50,000 witness bail in connection
with the attachment, and excluding the deputy's attorney when the judge
addressed the deputy from the bench, the result was different. These acts,
the Commission charged, violated Canon 3B(4), without a mention of
Canon 3B(3). Presumably the record revealed that the judge failed to
hehave in these instances in the courfroom in a patient, dignified, and
courteous manner. Alternatively, the Commission may have concluded -
that, Instead of indicating a lack of “order and decorum” (as required by
Canon 3B(3)), they more clearly showed that the judge failed to be
"patient, dignified and courteous” to those who came before him “in an
official capacity” (as required by Canon 3B(4)).*

33.  “Public and private sanctions against Texas judges for herating and speaking
inappropriately with criminal defendants, civil litigants, attomeys, courthouse staff, jurors,

*'Robert P. Schuwerk & Lillian B, Hardwick, Handbook of Texas Lawyer &

Judicial Ethics § 26:4, pp. 189-204 (Thomson-West 2013).

Robert P, Schuwerk & Lillian B. Hardwick, Hanclbook of Texas Lawyer &
Judicial Ethics § 26:4, pp. 204-13 (Thomson-West 2013),

“Robert P. Schuwerk & Lillian B, Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 27:5, pp. 189-90 (Thomson-West 2013),
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potential jurors, and witnesses are numerous.?

34, “Violation of Canons 3B(3) and (4) have been the primary basis for removal of at
least judges from office (the process requires the Commission to seek removal by the
Texas Supreme Court, which empanels a Review Tribunal):

a, “The actions of Judge Barr, taken together, were violative of Canons
3B(3),(4), and (B) of the Texas Code of Judicial Conduct, were clearly
inconsistent with the proper performance of his dutles, cast public discredit
upon the judiciary of the State of Texas as well as on the administration of
justice and thus are likewise violative of Article V, Section 1-a(B)A of the
Texas Gonstitution. ... Judge Barr's flaw Intensifies when coupled with
the fact that on September 15, 1994, he openly admitled to the State
Commission on Judicial Conduct to his use of profane, vulgar, and
demeaning language as a means of getting or keeping the attention of
certain individuals.” In re Barr, 13 S.W.3d 525, 538, 540 (Tex. Rev,

Trib. 1998, no appeat).

b. “In light of our determination that the obscene language charges are alone
sufficient to justify the removal and permanent bar from judicial office, we
do not address the sufficlency challenges as they relate to the allegatlions
of legal incompetence, interference with an arrest, and use of corporal
punishment.” In re Bartie, 138 S.W.3d 81, 85 n.6 (Tex. Rev. Trib. 2004, no

appeal).

35.  "One sanctlon in particular cites factual findings that paralle] the interaction
between Judge Jones and Judge Dennis that is described in the Complaint. Chief
Justice of the Tenth Court of Appeals in Texas, Tom Gray, recelved a public admonition
in December 2008 for vielating Ganons 2B and 3B(4). In'its description of hackground,
the Commission noted that, In the prior year, it had received and investigated numerous
complaints relating to the vitriolic language contained in several dissenting opinions
written by Justice Gray, which opinions contained unprofessional personal attacks
against the judge's colleagues on the bench, Justices Bill Vance and Felipe Reyna, and
against certain litigants . . . involved in cases before the Court. The increasingly acerbic
opinions of Justice Gray became media fodder and wers the subject of growing criticlsm
and ridicule in editorlals, on internet blogs, and at judicial conferences.”” The
Commission’s findings of fact included the following:

#Robert P, Schuwerk & Lilllan B. Hardwick, Handbook of Texas Lawyer &
Judicial Ethics § 26:5, pp. 192-202 (Thomson-West 2013).

**CJG No. 08-0687-AP, Public Admonition of Tom Gray (12/1 8/08), available on
th Commission’s website at hitp:/fwww.scjc.state.tx.us/pdf/actions/FY08-PU BSANC.pdf.

14




1. At all times relevant hereto, the Honorable Tom Gray was Chief Justice,
10th Court of Appeals, Waco, McLennan County, Texas.

2, In March 2007, Justice Felipe Reyna introduced Justice Gray as the
keynote speaker at a fundraiser for the Republican Club of Somervel
County in Glen Rose, Texas.

3. At the conclusion of his infroduction to the approximately sixty (60)
Republicans attending the fundraiser, Justice Reyna told the group,
“Please jein me in welcoming my good friend, Chief Justice Tom Gray,” or
words to that effect.

4, Justice Gray began his remarks to the audience by thanking Justice Reyna
for the introduction, but went on to state, “Really, we are not friends. He's
never been in my home, I've never been in his home. And furthermore,
every time there's a close vote on the Court, he always votes with Bill
Vance,” or words to that effect.

5, Later that evening, several attendees spoke to Justice Reyna, expressing
displeasure with and apologizing for Justice Gray's comments.

7. Both Justice Reyna and Justice Gray are Republicans; Justice Bill Vance
is a Democrat.

8. Thereafter, Justice Gray initlated a “whisper campalgn” against Justice
Reyna by criticizing him to Republican Parly leaders in the counties located
within the Court's jurisdiction.

g, Justice Gray attended Republican lunches and dinners and told party
leaders “somebody needs to talk to Felipe. He's not being a good
Republican,” and that Justice Reyna "always votes with a liberal Democrat,
[Justice] Bill Vance,” or words to that effect.

17.  Justice Vance and Justice Reyna also testified about instances when
Justice Gray has treated court staff in a sarcastic, intimidating and
demeaning manner, which conduct also included angry outbursts and
personal attacks. Statements Implying that the chief clerk would be out of a
job after January 1, 2009, and efforts at other times to convince the other
justices to vote in favor of firing the chlef clerk and the accountant were
also common. Such mistreatment was sufficlent fo reduce some staff
members to tears and has contributed to extremely low employee morale
‘at the Court.”®

36.  "Based on the behavior underling public sanctions in Texas, along with the
————T1ellance-of-Review-Tribunals-on-behavior-similar-to-that-of Judge-Jones-in-herreported-—--————

interaction with Judge Dennis, my opinion is that the Commission’s sanction of Judge

Jones would be consistent with the Commission’s interpretation and application of Texas

Code Canons 3B(3) and 3B(4).

.
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The Role of Canons 3B(5)-(7) in Texas Sanctions

37. “The theme of Texas Code Canons 3B(5)-(7) is the avoidance of blas or
prejudice. Current Canons 3B(5)-(7) were formerly in a single provision, Canon 3A(9),
which read as follows:

A judge shall perform judicial duties without bias or prejudice. A judge shall not,
in the performance of judicial dutles, manifest blas or prejudice by words or
conduct and shall hot knowingly permit staff, court offictals and others subject to
the judge's direction and control to do so. A judge shall require lawyers in
proceedings before the court to refrain from manifesting, by words or conduct,
bias or prejudice based on race, sex, refigion, or national origih against partles,
counsel or others '

Language was added when the single Canon was broken into three. Texas Supreme
Court Justice Lioyd Doggett, who led the court’s revisions of the Texas Code in 1990,
explained the source of Canon 3A(9):

Doggett said the canon was prompted by a model antl-discrimination code
recommended by the American Bar Association and by public uproar over Dallas
Judge Jack Hampton's comment that he gave a 30-year sentence to a convicted
killer In part because the victims were homosexual,

Hampton, of the 283rd District, was publicly censured by the State Commission
on Judiclal Conduct for commenting on a pending case.”

38.  "Perhaps because hehavior that violales the bias and prejudice aspects of
Canons 3B(5)-(7) can also be addressed under other Canons, or perhaps hecause
racial and ethnic slurs are so easily identifiable that judges tend to avoid them, a great
number of sanctions for violations of these Canons have not issued.”® Also, the
Commission has often grouped these Canons and not clarifisd which acts violated which
particular Canon.?® Sanctions notable for their facts include the following:

a. A Pearland justice of the peace disregarded the video camera in &

“Darla Morgan, High Court Loosens Rules on Judge's Campaign Roles;

Codle Also Includes Anti-Bias Provision, Tex. Law., Jan, 8, 1990, at 3. See also CJC
Order of Public Censure of Motls Jackson Hampton (11/27/89).

“Robert P. Schuwerk & Lillian B. Hardwick, Handboolk of Texas Lawyer &
Judicial Ethics § 27:5, pp. 210-213 (Thomson-West 2013).
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jaithouse bond hearing and was taped using racial slurs with at least two
inmates. He explained to a polics office that he had done that to one of
the inimates thinking he was black, which was not the case. Local media
obtained a copy of the tape,* and the Commission opened an
investigation. The judge resigned after the Commission initiated formal
proceedings against him.*'

The Commission instituted formal proceedings against H.N. McElroy, a
Houston Justice of the Peace, charging that he had engaged in
“inappropriate touching of P.E. and other African-American female
employees of his court” and made “racial slurs referring to African-
Americans,” In his general denial, Judge McEhoy noted that newspaper
articles and televisfon and radio reports publicized the “alleged
misconduct’; however, he was re-elected by 85% of the vote in a recent
election, meaning that the Commission tacked authority to remove or
sanction him, Nine months later he agreed to resign from judicial office In
lieu of discipline.®

A justice of the peace was sanctioned twice in six months for bshavior that
the Commlssion sald violated Canons 3B(4) and 3B(5), although one
sanction also included a violation of Canon 3B(8), and the other included a
violation of Canons 2A and 3B(2). He would ask members of the public
(typically parents of truant children) who appeared in his court and who
seemed to be African-American whether they were indigent and woulid ask
apparent Hispanic individuals whether they could speak English. He also
made improper remarks to an African-American parent, an Hispanic
parent, and a Pakistani parent. The Commission sanctionad him the first
time for violating Canons 3B(3)-(8) and the second time for violating
Canons 2A, 3B(2), and 3B(4)-(5). The judge appealed to a Special Court
of Review,; based on timing, this resulted in two appeals. On the first
appeal, the court upheld the violations of Canons 3B(3)-(4); he entered into

®Exclusive: Judge Accused of Using Racial Shurs, Click2Houston.Com, Oct. 31,
2002, available at
http://mww.click2houston.com/hou/news/theinvestigators/stories/thelnvestigators-17512
6220021031-101019.html; Yvonne Mintz & Carlos Armintor, Zepeda Takes Leave of
Absence, Nov. 2, 2002, available at http:/iwww.thefacts.com/story.lasso?wed=6565.

¥CJC Inquiry re Malt H, Zepeda, Commission's Rulings onh Objections, Findings,

Conclusions and Recommendations {02/12/04). The Commission's websile notes the
resignation on Mar. 1, 2004, available at
http:/Mww.scjc.state.tx.us/pdffactionsiresignlist.pdf.

*The Notice of Formal Proceedings (01/16/01) in the Public Record of H.N.
McElroy (11/05/01); Answer of Judge H.N. McElroy (02/13/01); Voluntary Agreement to
Resign In Lieu of Disclplinary Action (11/05/01).
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an agreed judgment for the second appeal, resulting in a Public
Admonition for violating Canons 2A, 3B(2), 3B(4), and 3B(5).%

d. County Court at Law Judge Brent Keis engaged in what he thought to be
welcoming small-talk with a new attorney in his court, who was African-
American. Determining from the lawyer the African origin of his name,
Judg Keis began a discussion of the Middle Passage. Belleving himself
and his African-American clients to be compromised, the lawyer filed a
complaint, which a colleague shared with the Dallas media. (The
Commission places great weight on publicity given to problematic judicial
behavlor, even If the judge had no role in creating the publicity.*)) The
Commission issued a Public Warning and Order of Additional Education,
based on violation of Canons 3B(5), (6), and (8).%*

39.  “Based on the public and private sanctions in Texas clearly signaling the
Commission’s intolerance of judicial speech and hehavior Indicative of raclal and ethnic
bias and prejudice, my opinion is that the Commission’s sanctlon of Judge Jones for the
nature of her speech would be consistent with the Commission’s interpretation and
application of Texas Code Cancns 3B(5), 3B(6), and 3B(7).

“Disqualifying” Blas In Canon 3C/3D

40.  “The shift in Texas from a reliance on the Texas Code for judicial recusal and
disqualification to Rules of Procedure 18a and 18b had two major steps (and several
minor ones). In 1880, Canon 3C in the Texas Code read identically to provisions In
Canon D(1)-{3) in the U.8, Code, absent gender updates:

¥n re J. Kent Adams, Agreed Judgment, Docket No, 12-0002 (Tex. Ct, Spec,
Rev. June 11, 2012); /n re J. Kent Adams, Decision, Docket No. 12-0001 (Tex, Ct,
Spec. Rev. July 3, 2012); CJC No. 09-1028-JP, Public Admonition of J. Kent Adams
(10720/11); CJC No, 11-0141-JP & 11-05614-JP, Public Admonition of J. Kent Ad-ams
(03/28/12).

Because the incldent did recelve widespread media attention, some
members of the public reached the conclusion, perhaps mistaken, that the judge
harbored a bias or prejudice against Witherspoon on the basis of the attorney’s
race. Although Judge Kels insists that he did not intend his comments to be

racially insensitive or offensive, it is clear that his remarks were inappropriate in
the setting in which they occurred, and that they could easily be misinterpreted
by anyone unfamiliar with the Judge.” CJC No. 07-0668-CC, Public Warning and
Order of Additional Education of Brent Keis (05/14/08).

3¥CJC No. 07-0668-CC, Public Warhing and Order of Additional Education of
Brent Keis (05/14/08).
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Toxas Code 1980

U.8. Code

Canon 3: Performing the Duties of
Judicial Office Impartially and
Diligently

{C) Disqualification

A judge should disqualify himself in
a proceeding in which his impartiality
might reasonably be questioned,
including, but not limited to, instances
where:

(a} he has a personal bias or
prejudice concerning a party, or personal
knowledge of disputed evidentiary facts
concerning the
proceeding;

(b) he served as a lawyer in
the matter in controversy, or a lawyer with
whom he previously pracliced law served
during such association as a lawyer
concerning the matter, or the judge or
such lawyer has been a material withess
concerning it;

(¢) the judge knows that he,
individually or as a fiduciary, or his spouse
or minor child residing in his household,
has a financial interest in the subject
matter in controversy or in a party to the
proceeding, or any other interest that
could be affected substantially by the
outcome of the proceeding.

Canon 3: A Judge Should Perform the
Duties of the Office Fairly, Impartially
and Diligently

(D) Disqualification.

(1) A judge shall disqualify himself
or harself In a proceeding In which the
judge's impartiality might reasonably be
questioned, including but not
fimited to Instances in which:

(a) the Judgs has a personal
bias or prejudice concerning a patrty, or
personal knowledge of disputed
evidentiary facts concerning the
proceeding;

{b) the Judge served as a
lawyer in the matter in controversy, or a
lawyer with whorm the judge previousiy
practiced law served during such
association as a lawyer concerning the
matter, or the judge or lawyer has been a
matetrial witness;

{c) the judge knows that the
judge, individually or as a fiduciary, or the
judge's spouse or minor child residing in
the Judge's household, has a financial
interest In the subject matter in
controversy or In a party to the
proceeding, ot any other interest that
could be affected substantially by the
outcoms of the proceeding;

(d) the judge or the Judge's
spouse, or a person related to either
within the third degree of relationship, or
the spouse of such a person is:

(i) a parly to the

proceeding, or an offlcer, director, or
trustee of a party,;

(i) acting as a lawyer
in the proceeding;

(i) known by the
judge to have an interest that could be
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substantially affected by the outcome of
the proceeding; or

(iv) to the judge’s
knowledge likely to be a material witness
in the proceeding;

{e) the judge has served In
governmental employment and In that
capacity participated as a judge (in a
previous judicial position), counsel,
advisor, or material withess concerning
the procesding or has expressed an
opinion concerning the merits of the
particular case in
controversy.

41, "In 1980, the Texas Supreme Court adopted Rule 18a, designed to be a
procedural aid to applying Canon 3C(1).%® Texas was always clear that disqualification,
belng constitutionally based, was finite in scope. However, Texas later distinguished
recusal, which was different in virtually every way from disqualification.®” One critical
distinction Is that disqualification may be raised for the first time on appeal, while recusal
is walved If not ralsed in the trial court. Rule 18b, adopted some time after Rule 18a,
distinguished the grounds for recusal versus those for disqualification, In fact, the first
ground for ‘disqualification’ In former Canon 3C(1) was actually clarified to be a ground
for recusal:®

Current Tex. R. Giv, P 18h. Grounds for Recusal and
Disqualification of Judges.

(@)  Grounds for Disqualification. A judge must
disqualify in any proceeding in which:
(1)  thejudge has served as a lawyer in the

Luther H. Soules, lll, Rule 18a Recusal or Disqualification of Trial Judge, 43.
Tex. B.J. 1005 (1980).

%8ee, e.q., Willlam Kilgarlin and Jennifer Bruch, Disqualiflcation and Recusal of

Judges, 17 St. Mary's L.J. 599 (1986).

*Note that the mandatory word throughout is “must.” After over a decade of
considering revisions to Rules 18a and 18b, the court made them, effective August 1,
2011, Consistent with a current drafting guideline for procedural rules, the court
selected “must” over “shall.” Also, although the court clarified one of the grounds for
recusal, It sald that the changes to Rule 18b were not intended to he substantive.
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matter In controversy, or a lawyer with whom the judge
previously practiced law served during such association as
a lawyer concerning the matter;

(2)  the judge knows that, individually or as a
fiduciary, the Judge has an Interest in the subject matter in
coniroversy; or

(3) either of the parties may be related to the
judge by affinity or consanguinily within the third degree.

(b)  Grounds for Recusal. A judge must recuse in any
procesding in which:

(1) the judge's impartiality might reasonably be
questioned;

(2)  the Judge has a personal bias or prejudice
concerning the subject matter or a party;

(3)  the judge has personal knowledge of
disputed evidentiary facts concerning the proceeding;

(4)  the judge or a lawyer with whom the judge
previously practiced law has been a material withess
concerning the proceeding;

(6)  the judge participated as counsel, adviser, or
material witness In the matter in controversy, or expressed
an opinion concerning the merits of it, while acting as an
attorney in government service;

(6)  the judge knows that the judge, individually or
as a fiduciary, or the judge's spouse or minor child residing
in the judge' s househeld, has a financial Interest in the
subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding;

(7)  thejudge or the judge's spouse, or a person
within the third degree of relationship to either of them, or
the spotise of such a person:

(A) s a parly fo the proceeding or an
officer, director, or trustee of a party;

(B) is known hy the judge to have an
interest that could be substantially affected by the outcome
of the proceeding; or '

(C) s tothe judge's knowledge likely to be
a material withess in the proceeding; or
(8)  the judge or the judge's spouse, or a person
within the first degree of relationship to sither of them, or
the spouse of such a person, Is acting as a Jawyer in the
procesding.
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42.  "In January 1987, Canon 3C references to disqualification were removed. In
1993, Canon 3B(1) appeared and remains today: 'A judge shall hear and decide matlers
assigned to the judge except those in which disqualification is required or recusal Is
appropriate.’

43, ‘It should go without saying that the Comimission cannot take any action that will
affect ah ongoing proceeding. The best evidence that a judge has presided in spite of a
ground for disqualification or recusal may be a new trial granted on the basis of blas or
prejudice or a wrongly denied recusal motion. In one instance, a complainant provided
the Commission with evidence that a new trial was granted, along with a franscript of the
hearing that resulted in the new frial. Publicly sanctioning the district court judge, the
Commission concluded that, [a]s a result of the judge's inappropriate behavior, the
public perceived that the judge lacked impartiality and was biased in favor of the
prosecution in violation of Canon 3B(5) of the Texas Code of Judicial Conduct.”

44,  “An example earlier cited for another point involved the Commission’s 2007
sanctlon of a justice of the peace for dismissing cases in which a particular police officer
in the judge's precinct would testify on the basls that the judge doubted the police
officer's credibility. The Commission concluded that, instead of dismissing the cases,
the Judge should have recused himself from such cases, as the dismissals raised
lsgitimate questions as to the judge’s impartiality’ In those cases.*®

45,  “Also cited as an example for an earller point was a sanction involving Canon 2B,
in which a district court judge had a long-time relationship with the lawyer of a step-
father in a child custody matter. The Commission concluded that the judge’s
relationship ‘influenced his conduct and judgment . . . causing littgants and their counsel
to form legitimate concerns that the judge wotild not be falr, neutral, and impartial’ in the
proceedings, in contravention of Canon 2B,

46.  “Finally, as observed earlier, several private sanctions, which do not hame the
judge, reflect similar concerns. In one, the judge failed to comply with procedures
requiring full disclosure of a relationship that might warrant his recusal, which ‘effectively
prevented the litigants from making an informed decision about whether the judge was
capable of fairly and impartially deciding a custody casse,” in violation of Canons 2A, 2B,
and 3B(1).*

¥CJG No.01 0442 DI, Public Warning of Raymond Angelini (12/17/01).
0GJC No. 07-0251-JP, Public Admonition of Bob Wall (12/13/07).
1CJC Nos. 03-1016-Dt and 04-1119-DI, Public Warning of Britt Plunk (05/30/08).

“Private Warning of a County Court at Law Judge (08/15/08).
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47.  “Significantly, in spite of courts having sald that a violation of a canon in the
Texas Code does nhot by itself constitute reversible error,® and even though specific
guidelines for recusal and disqualification have not appeared in the Texas Code for
many years, appellate opinions still reflect conslderation of judicial canons in review of

denied recusal motions.

48. "My understanding is that Judge Jones made disparaging remarks about
defendants in cases she had decided. Given the existence of US Code Canon 3D and
its mandatory requirement that a judge ‘shall disqualify’ under certain circumstances—the
only ‘shall’ provision in the US Code-whether she presided in contravention of the
requirement in those cases should be determined. The Texas Commission has
demonstrated it would explore a complaint with that basis, due fo the prohibition on bias
and prejudice and the requirement of impartiality in the current Texas Code. On a
determination that she should not have presided over those cases, a sanhction would be
consistent with the Commission’s past determinations,

Canon 4 in the Texas Code versus the US Code

49,
Canon 4 in the US Code:

"Following is a comparison of relevant portions of Canon 4 in the Texas Code with

Texas Code

US Code

Canon 4. Conducting the Judge's
Extrajudicial Activities to Minimize the
Risk of Conflict with Judicial
Obligations

A, Extra-judicial duties in general. A
judge shall conduct all of the judge's
extra-judicial activities so that they do
not:

(1) castreasonable doubt on the
judge's capacity to act impartially as a
judge; or

(2) interfere with the proper
performance of judiclal duties.

‘Extrajudicial Actlvities That Are

Canon 4. A Judge May Engage in

Consistent with the Obligations of
Judiclal Office

A Judge may engage in extrajudicial
activities, including law-refated pursuits
and civic, charitable, educational,
refigious, social, financial, fiduciary, and
governmental activities, and may speak,
write, lecture, and teach on both law-
related and nonlegal subjects. However, a
judge should not participate in
extrajudicial activities that detract from the

B. Activities to Improve the Law.
A judge may:

dignity of the judge’s office, interfere with
the performance of the judge’s official
duties, reflect adversely on the judge’s

BBrown v, State, 2007 WL2012802, at *3 (Tex. App.~Corpus Christi 2007, no

pet. (mem.) (not designated for publication).
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(1) speak, write, lecture, teach impartiality, lead fo frequent
and participate in extra-judicial activities | disqualification, or violale the limitations
concerning the law, the legal system, the | set forth below.
administration of justice and nen-legal
subjects, subject to the requirements of
this Code; and. . . .

The Role of Canon 4 in Texas Sanctions

50.  “In my opinion, Texas Code Canon 4B only permits (with ‘'may'} instead of
encotrages (with ‘should’) a judge to speak, write, lecture, eto., because doing so Is
fraught with potential violation of Canon 4A, along with other provisions in the Code.
This slippery slope is also why, in my opinion, so many advisory opinions have been
sought and issued as to exactly what a judge ‘shall’ not do under Canon 4A,*

81,  “Two particular events concerning the Texas Code are relevant to the alleged
comments by Judge Jones as they might he viewed under the US Code. One involves
the only amendments made to the Texas Code in the past 10-15 years. Because Texas
elects its judges, Canon 5 restrictions on political activity are relevant. Judicial
candidates in other states have wrestled with comparable restrictions, and a Minnesota
candidate succeeded in prompting a U.S. Supreme Court decislon calling for
modifications of some restrictions on judicial campaign speech.®® [n spite of their
apparent lack of need for change under White, the Texas Supreme Court made some
modification to the comparable Texas Code Canons in acknowledgment of White. inso
dolng, the court provided the first comment o the Texas Code, to Canon §:

A statement made during a campaigh for judicial office, whether or not prohibited
hy this Canon, may cause a judge's Impartiality to be reasonably questioned in
the context of a particular case and may result in recusal.”

This comment appears consistent with an excerpt from U.S. Code Advisory Opinion No.
66 issued in June 2009:

a showing of bias warranting recusal generally must be based on extra-judicial

“Robert P. Schuwerk & Lillian B. Hardwick, Handbook of Texas Lawyer &
Judicfal Ethics §§ 28:4, 28:5, 28:6, pp. 2756-79, 286-02, 206-306 _(Thomson-West

2013).

: “Republican Parly of Minnesota v. White, 536 1.8, 765, 122 S.Ct. 2528,
1563 L. Ed.2d 894 (2002).

“approval of Amendments to the Texas Code of Judicial Conduct, Misc. Docket
No. 02-9167 (Tex. Aug. 22, 2002).

24




conduct and not conduct that arises in a Judicial context unless the ¢conduct
displays a deep-seated favoritism or antagonism that would make fair judgment
impossible, See Liteky v. United Staltes, 510 U.S, 540, 555 (1994). A judge stlil
needs to consider, however, whether the judge does hold a bias or prejudice
Guide to Judiciary Policy, Vol, 2B, Ch. 2 Page 66-2 that would requlire recusal
and, additionally, whether any circumstances would create a reasonable question
of the judge's impartiality.

52. “While, in my opinion, what the comment suggested had long been the case
regarding any extrajudicial words or behavior, the comment clarified (if not suggested to
future litigants in the court of the successful candidate) the potential outcome for words
spoken in judicial campaigning. Since the emergence of the comment, judges have
been recused following the filing of motions superiicially based on prior campaign
activities or contributions by the judge. In reality, the motions have presumed bias or
prejudice hased on the judge's current or past assoclation with a particular group,
independent of any specific opinion the judge had expressed.”

53.  “The second relevant event concerned judicial membership in iwo nonprofit
organizations for the benefit of children, absent any comments made by the judges.

An advisory opinlon directed that judges could not serve on the judicial council for the
Children’s Assassment Center, the purpose of the council being the opening of a
dialogue regarding mutual concerns about the sensitivity of child sex abuse cases. The
basis of the opinion was that ‘[mJembership on this council would require frequent

“For example, in late 2005, Texas Republican Congressman Tom DelLay was
indicted for conspiracy to violate the Texas Election Code, along with two other
Republicans involved in Texas politics. Representsd by Houston [awyer Dick
DeGuerin, Delay filed a motion to recuse the judge to whose court the matter was
assigned, Judge Robert Perkins, based in part on political contributions. Brief in
Support of Delay's Mot. to Recuse at 1-2 (Oct. 24, 2005), State v. Delay, No.
D1-13C-05-900725 (D. Tex. 2005); DeLay's Mot. o Recuse the Honorable Robert
Petkins (Oct. 20, 2005). The hrief also focused on Judge Perkins having contributed to
a particular organization that "takes extreme political positions and has directly targeted
and attacked Congressman Delay In both television and print advertisements.” Brief in
Support of DelLay's Mot. to Recuse at 6. After a four-hour hearing, the Judge assigned
to hear the recusal motion granted it without explanation. Hearing Tr. at 167 (Nov. 1,

2005). Another recusal involved g Judge's contribiitions to an organization {(which was
the defendant), which the recusal motion implied indicated his pre-tital support for that
organization, After holding onto the motion for three days and explaining that he had
previously disclosed all contributions,, the judge self-recused. Doe v. Catholic Diocese
of El Paso, 362 SW.3d 707 (Tex. App.~-El Paso 2011, rule 53.7(f) motion granted (Pec
16, 2011) ); Plaintiff's Second Motion to Recuse and Motlon for Expedited Hearlng, No.
2006-2747, County Ct. at Law No. 3, El Paso County, Tex., Apr. 21, 2009, at 2.
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recusal in cases in which the members of the organization were testifying.® This is the
same guidance that appears in US Code Canon 4: 'a judge should not participate in
extrajudicial activities that detract from the dignity of the judge’s office, interfere with the
performance of the judge's official duties, reflect adversely on the judge’s Impartiality,
[or} lead to frequent disqualification .. . After the advisory opinion appeared, several
Houston-area judges stepped down from their position with the CAC.*

54.  “Asimilar issue arose a few years later with the Texas Court Appointed Special
Advocates (‘CASA’). A parents’ rights group had filed a complaint against a judge for
membership--‘extrajudicial service'-on the CASA board. In response, the Commission
made one of its rare public statements, after those who had filed the complaint had
made it public, in part quoted helow:

In general, judges are required to avoid impropristy and the appearance of
impropriety in all of the judge's activilies. Canon 2. In order to promote public
confidences in the judiclary, it is not enough that a judge be fair and Impartial when
deciding cases, he must also appear to be fair and impartlal. Canon 4A(1) of the
Texas Code of Judicial Conduct addresses the appearance of impropriety and
partiality by stating that “a judge shall conduct all of the judge’s extra-judicial
activities so that they do not cast reasonable doubt on the judge's capacity to act
impartially as a judge.” While judges are encouraged to engage in civic and
charitable activities, their participation Is restricted to activities that do not refiect
adversely upon the judge’s impartiality or interfere with the performance of judicial
duties. Canon 4C.,

In order to avoid the appearance of Impropriety and partiality, judges
should be cautious about serving an organization, even one as noble and
praiseworthy as CASA, when such an organization advocates a particular legal
philosophy or position. ..., While itis true that judges who serve any sort of
advocacy group run the risk that the public will perceive that the judge supports
the policy positions of that organization, judges who serve an organization like
CASA would likewlse endanger the public perception of the judge’s impartiality for
it would not be unreasonable for the public o believe that a judge who Is affillated
with CASA would endorse and be partial to CASA and the CASA volunteer's
recommendations. . .

... The Commission would note that the appearance of impropriety in
some cases could be cured with a full disclosure of the judge's-affiliation with

#0p. No. 270 (2001),

®Opinion Advises Judges fo Step Down from Advocacy Committees, Abllene
Reporter-News, Feb, 23, 2001, hitp:/imww.reporternews.com/2001/texas/group0223,
html,
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CASA, on the record, followed with the informed consent of the parties and thelr
counsel to allow the judge to continue to hear and decide the case, Naturally, If a
Judge were asked to recuse from cases too frequently because of the refatlonship
with CASA, that judge shoufd step down from his or her membership on the
hoard, Canon 3B(1).%

Reportedly, flve of seven judges on the CASA hoard resigned after ihe Commission
made its public statement,”’

86,  “In my opinion, based on my research of judicial discipline and recusal and
disqualifieation In Texas, extrajudiclal comments of a judge~like those made hy Judge
Jones--are more suggestive of blas or prejudice and more supportive of a reasonable
question as to the judge's Impartlality than group memberships, Consequently,
sanctioning of Judge Jonas for violation of Canon 4A would be consistent with the
Commisslon’s prior Interpretation and application of that provision,”

Lilllan B, Hardwick

Further Afflant sayeth not,

SWORN TO AND SUBSCRIBED before me, the undersigned authority, on this 3 day
of fune 2018,

WARY mm onusen |

STM‘EONEXAS
Wwﬁmt’xp Aord B, 2017

i LSRR A T A

¥Public Statement No, PS-2006~01, avallable at
v.scjo.state, tex,us/PS-2006-1,PDF ) (emphases added),

*IMary Allce Robbins, Five Judges Resign from CASA Board, Two Remain, Tex.
Law., Dec, 6, 2008, avallable at
http/Awww.law,comyjsp/ix/PubArticleFriendlyTX jsp?id=1133617509968,
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“Two Steps Forward: Judicial Recusal after Knlalf," Voice for the Defense, Sept. 2008,
at 27-31.

“Classical Persuasion through Grammar and Puncluation,” Journal of Ass’n of Legal Writing
Dirsctors, Fall 2006

"Risk Avoidance & the Disciplinary Rules,” co-authored with Bob Bennelt, San Antonio Lawyer,
Sepl.-Cct, 2008

“Proceedings before the Commission on Judicial Conduct,” Texas Bar Journal, Feb. 2003
"The SEC's Plain English Rule," Texas Bar Journal, Dec. 1988

"Juror Misconduct or Juror Accountability?" 22 Litigation 1996

“Juror Misconduct," 17 Litlgation 1991

Juror Misconduct, book published by Clark Boardman in late 1988; co-authored with B, Lee
Ware, then partner at Vinson & Elkins; supplementation in 1989 and 1990

Ghost-author of a book on trial psychology, published In early 1988, Including chapters on
analysis of argument and speaking styles, which involved practical application of the research
and conclusions reached in my dissertation

"if You're So Smart, Why Aren't You in Law School?" Legal Assistant Today, May/June 1987

"A Basic Format for Deposition Summaries," Legal Assistant Today, November/December 1086
"Systemizing Cite-Checking," Legal Assistant Today, Spring 1986

"“Wanted: THe Power Paralegal," Toxas Bar Journal, June 1985 l

“Ydentification and Adaptation in Satan's Spesches in Paradise Regained' (1979) (Ph. D.
Disseitation, University of Texas (Austin)); committee member: Robert Jefirey, Chair (later
dean), Dep't of Speech Communication; analysis of persuasive techniques in Satan’s speeches

and naming of new form of persuasion when speaker is dealing with hoslile, reluctant, or wary
audience

Professional Experlence

Expert consultation and expert witness engagements regarding attorney ethical responsibilities,
Code of Judiclal Conduct, proceedings hefore the Commission on Judiclal Conduct, and recusal
and disqualification of judges in Texas state court, spring 2003 to present

Of counsel, 09/96 - summer 2004, with Caddell & Chapman; Branch Davidians trial
preparation; Ford/Firestone mass action Itigation regarding accldents occurring In Venezuela
and Mexico |

Caddell & Conwell (now Caddell & Chapman) (plaintiff's work), 09/93 - 09/96; product lfability
(polybutylene mass action), medical malpractice, business litigation
Outside counsel (primarily defense work), with Ware Snow Fogel & Jackson and Vinson &




Elkins, 11/89 - 09/93; product liability (part of hational defense team for Remington Arms
Company, firearms manufacturer)

Legal assistant, self-employed, Litlgation Support Services, Inc., Houston, 03/83 - 11/89;
product liability, toxic tort (Brio litigation)

Instructor, Legal Writing, University of Houston Downtown College, 09/83 - 11/83 {concurrent
with lagal assistant employment)

Legal assistant, David P, Seikel, P.C., Houston {defense, business litigation), 07/82 - 02/83

Legal assistant, Morris, Camphell & Seikel (p/kfa Morris & Campbell), Houston (defense,
husiness litigation), 05/79 - 06/82

Instructor, English Departiment, University of Houston Downtown College, 01/81 - 05/81
(concurrent with Morris, Campbhell & Seikel employment)

Legal assistant, Vinson & Elkins, Houston, 01/79 - 04/79

Instructor, English Department, University of Texas, Austin, 05/78 - 12/78; Assistant Instructor,
English Department, University of Texas, Austin, 1978 - 1978, Teaching Assistant | & 1l, English
Depariment, University of Texas, Austin, 1874-1976 {these positions carried full teaching
duties); taught as many as 5 sections of 25 students each, per semester, in undergraduate
expository writing course

Legal Seminars, Other Instruction
"Resaarch & Writing," Fall Quarter 2012, Strayer University, Austin, Texas

"English Composition,” Summer Quarter 2012, Strayer University, Austin, Texas

“Law, Ethics & Corporate Governance” (independent study graduate course) Summer Quarter
2012, Strayer, Austin, Texas

“English Composition,” Spring Quarter 2012, Strayer University (online)
"Business Law," Winter Quarter 2012, Strayer University, Austin, Texas

“Texas Court Judiclal Recusal and Disqualification: New Texas Rules of Civil Procedure 18a

and_18b,” CL Eonling.com, winter 2011-present
"You've Been Grisved: Why You May Need An Expert,” CLEonlfine.com, spring 201 {1-present

“Ethical lssues for Immigration Lawyers,” American Immigration Lawyers Assoclation--Austin,
Austin, 03/24/2011

"Business Law,” Spring Quarter 2011, Strayer University, Austin, Texas




“The 2010 Proposed Texas Disciplinary Rules of Professional Conduct: What's New & Why,’
CLE dellvered to Travis County Women's Lawyers Assoclation, Austin, 10/20/10

“The Proposed New Disclplinary Rules,” panelist in panel discussion, State Bar Annual Meeting,
08/11/10

Presentation to the State Bar Board of Directors, Process Underlying the Proposed New
Disciplinary Rutes, State Bar Annual Meeting, 06/09/10

“The 2009 Proposed Texas Disciplinary Rules of Professional Conduct: How They Differ from
the Model Rules & Why," Professional Responsibllity classes of Dean Emeritus Jim Alfini, South
Texas College of Law, 03/31/10

“The 2009 Proposed Texas Disciplinary Rules of Professional Conduct: How We Got There,” St.
Mary's Law Journal Ninth Annual Symposium on Legal Malpractice and Professional
Responslbility, 02/19/10 ‘

“Opportunities and Pitfalls for Lawyers on the Internet under Pending Disciplinary Rules,” CLE
delivered to Hays County Bar Association, 12/11/2009

“Texas Court Judicial Recusal and Disqualification,” State Bar of Texas webcast, with Hon.
Anne Ashby and Bob Bennett, 12/09/2009

"Opportunities and Pitfalls for Lawyers on the Internet,” CLE delivered to San Antonio Trial
Lawyers Associatlon, 08/20/2009

“Opportunities and Pitfalls for Lawysrs on the Internet,” CLE delivered to Pasadena-Baytown
Bar Association, 08/11/2009

“Opportunities and Pitfalls for Lawyers on the Internet,” CLE dslivered to Fort Bend County Bar
Assoclation, 04/30/2008

"Opportunities and Pitfalls for Lawyers on the Internet,” GLE delivered to Harris County
Municipal Justice Bar Association, 03/13/2009

"Opportunities and Pitfalls for Lawyers on the Internet,” CLE deflvered to Houston Trial Lawyers
Assoclation, 01/15/2009

“Attorney Breach of Fiduciary Duty: Why You Méy Need An Expert,” CLEonline.com,
10/2008-11/2012 :

“The Attorney Disciplinary Process & Standards in Texas: Changed & Changing,” Parts 1, If & 1},
CLEonline.com, 03/2007-fall 2011

“Judicial Recusal & Disqualification: 8 Simple Rules for Removing Your State Court Judge,”
CLEonline.com, 02/2007-fall 2011




Seminars delivered to various law firms: “Ethics & Compliance Program for Law Firms”

“8 Simple Rules for Removing Your State Court Judge,” given as seminar to Caddell &
Chapman, 08/17/2005

“An Analytical Look at the New Rules of Grievance Procedure,” Grfevance Frocedures in Texas,
Lorman Education, 11/30/04, Houston, Texas

“Judiciary and the Madia,” West audio CLE, Spring 2003

Professional Responsibility, 01/03, University of Houston Law Center (first month of course
regularly faught by Robert Schuwerk)

“Municipal Courts, Ethics & The Media,” 08/21/02, Dallas, Texas

“Municipal Courts, Ethics & The Media,” 08/27/02, Houston, Texas




