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DEG 1 7 2003 UNITED STATES DISTRICT COURT 
NORTHERN DISTRlCT OF ILLINOIS 

MICHAEL W. DOBBINS 
CLERk. U.S. DISTRICT COURT 

UNITED STATES OF AMERlCA 

EASTERN DIVISION 

v. 

LA WRENCE E. WARNER and 
GEORGE H. RYAN, SR. 

) 
) 
} 
) 
) 
} 
) 
) 
) 
} 
) 
) 

No. 02CR506 

Judge Rebecca PaIlm~'~- '. 

Violations: Title 18. United 
States Code. Sections 2, 1001 
1341, 1346, 1951.1956 M.d 1962 
Title 26, United States Code 
Sections 7206 and 7212; and 
Title 31, United States Code, Section 5324 

Second S.uperseding Indictmrnl 

COUNTONF.:; JUDGE PAllMEYER 

The SPECIAL APRIL 2002 GRAND JURy charges: MAGISTRATE JUDGE BOBRICK 

1. At times material to this indictment: 

om~e of the SecretarY of State 

A. The Office of the Secretary of State of the State ofIllinols (hereinafter "SOS 

Office") was entrusted with comprehensive duties relating to motor vehicles, including licensing 

drivers, administering and enforcing driver safety. maintaining driVing records, selJing and 

distributing license plates and vehicle registration validation stickers and issuing and maintaining 

records of vehicle titles. In addition, the SOS Office. througb its Inspector General Department . 

(hereinafter "IG Department"), Was charged with jnv~$tigating aJIeged misconduct by 50S Office 

.employees. 

B. The Secretary of Slate, one of the elected statewide officers of the State of 

I1Iinois, was responsible for running the SOS Office. the second largest oflllinois' consthutionally-

1 
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mandated offices. From 1991 through early 1999. the sas Office employed over 3,000 employees. 

C, The SOS Office perfoITIled its functions through approximately twenty-one 

(21) departments. each of which was headed by a department director appointed bYlhe Secretary of 

State. Department directors reported, in most instances, to the Chief of Staff. 

9f!ice of tlw G,overDor 

D. The Office of the Governor of the State of Illinois (hereinafter "Governor's 

Office") was entrusted with comprehensive duties inVOlving, among other things, appointing 

department directors and key administrators; issuing Executive Orders; annually proposing a budget 

and reporting on the fiscal condition of the state; supporting, approving and vetoing legislation; and 

otherwise setting priorities and direction for the State ofminois. 

E. The Governor's Office conducted its business through the staff of the 

Governor;s Office and various departments which were managed by department directors, each of 

whom reponed to the Governor's Office. In conjunction with the depanments under its control, the 

Governor's Office comprised the largest ofIIlinois' constitutionally-mandated offices_ 

F. The Governor of the State of Illinois, who was the chief executive of the 

State of minois, was responslble for administration of an areas of the executive branch of state 

government not under the authority of the other constltutionany~elected officials. 

Raclfcteerinr: Oefel!danu 

G. Defendant GEORGE H. RYAN. SR., was elected bytbe voters of the State of 

Illinois to a four-year lenn as the Secretary of State in November 1990 and reelected to a second 

four~year term in November 1994. Accordingly. RYAN was the Secretary of State from January 

1991 through early January 1999. In November 1998. RYAN was elected by the voters of the State 

A-000064 
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of Illinois to a four-yeattenn as the Govemorofthe State of Illineis. RYAN was the Governor from 

January 1999 through early January 2003. 

H. DefendantLA WRENCE E. WARNER. owned and operated several businesses 

out of an office space at 3101 N. Western Avenue in Chicago. minois, including. among other 

businesses: a fire insurance adjustment business named Lash Warner & Associates; a construction 

maintenance and supervision business named E~onomy Building & Maintenance; and National 

Consulting Company and Oxn7ga Consulting Group Ltd., two entities which were solely·owned and 

operated by WARNER. In or about November 1990. defendant RYAN, then the Secretary of State, 

appointed defendant WARNER as a member ofthe SOS Office Transition Team, which is further 

described in paragraph 2(B) of Count Two below. 

Other Individuals and Entities 

1. Donald Udstnen: From the 19705 through approximately April 30, 2002, 

DonaldUdstuen was affiliated in various capacities with the Dlinois State Medical Society, an entity 

that, among other things, conducted lobbying activities for medical professionals in the State of 

Illinois. From 1991 to April30. 2002. Udstuen was the Chief Operating Officer for the Illinois State 

Medical Insurance Exchange. 

1. At times during defendant RYAN's career as a candidate and elected 

official, Udstuen served a number of roles [0 benefit RYAN, including serving as an advisor and 

fundraiser for RY AN's political campaigns. 

11. In ?r about January 1991, defendant RYAN. then the Secretary of 

State, appointed Udstuen to be the co-chainnan of the SOS Office Transition Team. 

J. Associate 1: Beginning in approximately 1973 and continuing through 

3 
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approximately December oP002, Associate 1 was a lobbyist and eonsu]tant representing individuals 

and entities before·the Il1inois legislature and Illinois' executive offices. including the SOS Office 

and the Govemor's Office. As a 10bbyist and on behalf of his clients, Associate 1 met with officials 

in the 1egislative and executive branches of Illinois government, including defendant RYAN, to 

promote and advance the positions of his clients. 

K. Scott Fawell; In approximately February 1992. defendant RYAN. while 

serving as Se?retary of State, appointed Scon Fawell to be his Chief of Staff. In this capacity and 

through in or about January 1999, FawelJ, in conjunction with defendant RYAN, made personnel, 

policy. strategic and busmess decisions binding the SOS Office. In addition, beginning no later than 

February 1992 and continuing through early 1999, Fawell was a principal operating officer~ adviser. 

and decision maker for Citizens For Ryan, an entity described in paragraph 1 (L) beJow. In this 

capacity and through in or about January 1999, Fawell, in conjunction with defendant RYAN, made 

personnel, policy. strategic and business decisions binding Citizens For Ryan. In or about January 

1999, RYAN appointed Fawell to be the Chief Executive Officer of the Metropolitan Pier & 

Exposition Authority, an agency thar received a portion of its funding on an annual basis from the 

lllinois Genera] Assembly. 

L Citizens For Ryan: Citizens For George Ryan, Sr. (hereinafter "Citizens For 

Ryan") was a private entity organized and existing under the laws of the State of lUinois as a state

wide political campaign committee established on behalf of defendant RYAN to support his 

campaign efforts. As a stale political campaign committee, Citizens For Ryan was required to file 

income and expenditure reports accuratel y and truthfully di sc losing income and expenditure activity, 

typically on a semi~annual basis, with the Illinois Stale Board ofElections j which reports were then 

4 
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available to the public. Prior to each filing. the income and expenditure activity was reviewed by 

numerous Citizens For Ryan agents, including FaweU, and then verified for truth and completeness 

by the treasurer of Citizens For Ryan at the time of filing. 

I. Citizens For Ryan maintained one or more bank accounts at various 

financial institutions in Illinois. Defendant RYAN, with the assistance ofFaweU, possessed ultimate 

control and decision~maldng authority over Citizens For Ryan bank accounts. Citlzens For Ryan 

also maintained one or more credit card accounts, and credit cards were issued to RYAN and Fawell, 

who utilized said credit cards, along with funds from the Citizens For Ryan bank accounts, to pay 

campaign and personal expenses ofRY AN. 

11. From at least 1991 through 2002, defendant RYAN routinely used 

Citizens For Ryan funds and credit cards to benefit himself, family members and other third parties. 

Generally, illinois law permitted the expenditure of campaign funds for personal purposes, provided 

that the personal expenditures were reported as such on the campaign finance disclosure reports. 1n 

addition; RYAN was required by law to accurately and fully report on his federal and state income 

tax returns all expenditures of Citizens For Ryan funds for personal purposes. 

m. During each of the 1994 and 1998 political campaigns involving 

defendant RY AN, RYAN caused substanlial Citizens For Ryan funds to be set aside for personal use 

in the event that the respective campaigns were unsuccessfuL Generally, lllinois law further 

pennitted a former public official to use any outstanding balance in a campaign fund for personal 

use, provided again that the fonner public official accurately and fully reported on his federal and 

state income tax returns all such conversions of campaign funds. 

iv. At all times between December 3], 1995 and May 2002, Citizens For . . 

5 
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Ryan bank account balances remained in excess of$t million. ~ 

M. Alan A. Draztk: Alan A- Drazek owned and operated a company called 

American Management Resources and was a personal associate of Donald Udstuen. 

N. Associate 2: Through Ii teal estate entity, Associate 2 owned a commercial 

building in South Honand, Illinois, which, in May 1997, was leased to the 80S Office. Through an 

entity called Seven Seas Villa, Associate 2 also co"owned a vacation home in Jamaica and personally 

owned a home in Palm Springs, CaJifonria. 

O. Individual 1. A suburban Chicago businessman, Individual 1 met 

defendant RYAN after RYAN became Secretary of State and had occasional contact wit.h RYAN 

and members afRY AN's 50S Office staff 

Lawt, Dyti~s. PQIicies_and l"roc~dyr~s AnplicabJe to De{e;gdant RYAN 

2. Defendant RYAN, as an officer of the State of Illinois, was bound by the fonowing 

laws, duties, policies and procedures: 

A. As Secretary of State and as Govemor, defendant RY AN was a constitutional 

officer and as such. at the outset of each term. was required to take an oath of office to support the 

Constitution of the United States and the Constitution of the State of Illinois, and to faithfully 

di~charge the duties of the respective governmental office to the best ofms abilities. 

B- In his capacity as Secretary of State and Governor, defendant RYAN owed 

a duty of honest services to the people of the State o( Illinois and to the State of Illinois in the 

perfonnance of his public duties: 

C. Pursuant to the criminal laws of the State of lUinois (720 !LeS 5/33~ 1 (d)). as 

Secretary of State and Governor, defendant RYAN was prohibited from receiving, retaining, or 

A-OOOO68 
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agreeing to accept any property or personal advantage which he ms not authorized by law to accept, 

knowing that such property or personal advantage was promised or tendered with intent to cause him 

to influence the perfonnance of any act related to the employment or function of his public office. 

D. Pursuant to the criminal laws ofthe State ofIllinois (720 ILCS S/33-3(c) and 

(d», as Secretary of State and Governof, defendant RYAN was prohibited from committing the 

following acts in his officiat capacity: (I) performing an act in excess of his lawful authority, with 

intent to obtain a personal advantage for himself or others~ and (2) soliciting Of knowingly accepting, 

for the perrormance of any act, a fee or reward which he knew was not aurborized by law. 

E. Pursuant to the criminal laws of the State of Illinois (SO !LeS 105/3), as 

Sec,retary of Stale iUld Governor, defendant RYAN was prohibited from being, in any manner, 

financially interested, either directly or indirectly. in any contract or the perfOtnliUlCe of any work 

in regard to which RYAN may have been called upon to act. 

F. Pursuant to the criminal laws of the State of Illinois, including the llIinois 

Governmental Ethics Act (S lLCS 420/4A-l 01), as Secretary of State and Governor, defendant 

RY AN was obligated to file annually a Statement of Economic Interest with the State of IlUnois, 

wherein he was required to disclose. among other things: (1) the name of any entity doing business 

in the State of Illinois from which he derived income during the preceding calendar year in excess 

of $1.200 (that is, income other than for specified professional services); (2) the identity of any 

compensated lobbyist with whom he maintained a close economic a5sociation~ and (3) the name of 

any entity from which a gift or gifts valued singly or in the aggregate in excess 0£$500 was received 

during the preceding calendar year. If defendant RYAN constructively controlled the interest 

described in (1) or (3) ofa spouse or third party. he was obligated to disclose the interest as ifit were 

7 
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his own. 

G. Pursuant to the criminal laws of the State of Illinois, including the Illinois 

Gift Ban Act (5 ILeS 425/10), as Governor. except as otherwise provided by the Gift Ban Act, 

defendant RYAN was prohibited from soliciting or accepting any gifts from any prohibited source 

or in violation of any federal or state statute, rule or regulation. Prohibited sources included. among 

others, anyone who was registered or required 10 be registered with the Secretary of State under the 

Lobbyist Registration Act, described below. Beginning no later than early 1999 and continuing 

through at least 2002, defendant RYAN. through certain personnel of the Governor's Office, 

maintained annual Gift Books, the purpose of which, among other things, was to log all gifts 

received by then Governor RYAN and to morutor RYAN's compliance with the Gift Ban Act. 

H. Pursuant to Article Vill, Section l(a) of the Constirution of the State of 

Illinois, as Secretary of State and Governor, defendant RYAN was pennitted to use public funds, 

property and credit only for public purposes. 

I. Political activity by state employees, including SOS Office employees, was 

limited in the fonowing respects: (1) pursuant to the laws ofthe State of Illinois (5 ILCS § 320/4) 

no person was permitted to induce or persuade. or to attempt to induce or persuade, particular 

categories of state employees to violate the restrictions against perfornling political activity during 

regular working hours; (2) pursuant to laws of the State ofJllinois (lO ILCS § 5/9-25. t), no public 

funds could be used to urge an elector to vote for or against any candidate or proposition, or be 

appropriated for political or campaign purposes tq any candidate or political organization; and (3) 

pursuant to the written SOS Office policies and procedures (Article 5), SOS Office employees were 

prohibited from (i) using state working time for personal gain or for any reason other than 

B 
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perfonning their governmental duties; and (ii) panicipating in any political campaigning or activity 

while on duty. 

1. Beginning no later than August 26, 1997, pursuant to a written SOS Office 

policy memorandum issued immediately following Executive Order #2 declared by the then

Governor. aU 50S Office employees, including RYAN, were prohibited from accepting any gifts •. 

meals or entertainment with a value of $50 or more annually from any single prohibited source, A 

prohibited source was any person or entity who sought official action, did business or sought to do 

business with the SOS Office, conducted activities regu lated by the SOS Office or had interests that 

could be substantially affected by the perfonnance or non-perfonnance of the employee's official 

duties. From at least August 1991 through 2002, defendant RYAN had a stated personal policy of 

not accepting personal gifts whose value was in excess 0[$50. 

Laws aDd Duties Applicable To Defendant WARNER 

3. In performing certain aHeged functions as set forth below. defendant WARNER was 

hound by the following laws and duties: 

A. Pursuant to the criminal laws of the State of Illinois (720 TLCS 5/33-1(c). 

defendant WARNER was prohibited from promising or tendering to a public official, with intent to 

influence the performance of any official act. any property or personal advantage which the public 

officer would not be authorized by law to accept. 

B. Pursuant to the Lobbyist Registration Act (25 ILCS 170/1-170/12). which 

became effective in or about January 1994. defendant WARNER was required to register with the 

80S Office as a lobbyist ifhe qualified under either of the following definitions: "(1) Any person 

who, for compensation or otherwise. either individually or as an employee or contractual employee 

9 
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of another person, undertakes to influence executive, legislative- or administrative action"; or "(2) 

Any person who employs another person for the purposes of influencing executive. legislative or 

administrative action," 

C. Pursuant to the Lobbyist Registration Act, defendant WARNER had an 

obligation to disclose in annual statements filed with the SOS Office all expenditures related to 

lobbying, and to itemize any expenditures over $100 made on behalf of, Ot benefits given to, any 

legislative or executive branch official; including gifts and travel and entertainment expenses. 

Federal Grand Jury InvestieatiQD 

4, In or about the Spring of 1998. the SPECIAL JUNE 1997-2 Grand Jury sitting in 

Chicago. minois, commenced grand jury investigation 98 GJ 596. Successive federal grand juries. 

including the SPECIAL APRIL 2002 Grand Jury, continued the investigation into, among other 

things. allegations of official misconduct, corruption and fraudulent conduct relating to the SOS 

Office, the Governor's Office and related entities and individuals (the "Grand Jury Investigation"). 

A. On or about September 3, 1998. in furtherance of the Grand Jury 

Investigation. federal law enforcement officers executed arrest warrants and search warrants, 

interviewed numerous individuals and served grand jury subpoenas on SOS Office employees. As 

a result of the arrests and related official proceedings that day, the existence of the Grand Jury 

Investigation became known to the public, including defendant RYAN, no later than this date. 

B. At various times ben ... cen September 1998 and December2003, the following 

matters, among others, were material to the Grand Jury Investigation: 

10 
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Award of Contracts. Leases and Other Official Acts 

i. Whether defendant RYAN awarded and authorized contracts, leases 

and low~digit license plates and performed other official acts for the benefit ofW ARNER, Udstuen, 

Associate 1, Associate 2, as well as others with personal relationships with RYAN (hereinafter, 

collectively the "Associates")~ 

ii. Whether certain of the Associates provided any personal or financial 

benefits or other things of value to defendant RY AN, RYAN's family members or Citizens For 

Ryan, for the purpose of influencing or rewarding RY AN in the course of performing or authorizing 

any official act. 

iii. Whether the offering oTreceipt of said things of value were concealed 

through the actions of defendant RY AN and certain of the Associates. 

Termination ono InvestigatQrs and Reorganization of IG D~l1artment 

iv. Whetherthe decision by RY AN and Fawell to terminate IG investigators 

and reorganize the IG Department in June 1995 was made, at least in part, in order to conceal and 

otherwise protect certain SOS Office employees' politjcal fundraising and other campaign activity 

performed on behalf of Citizens For Ryan; 

Diversion of SO$ Office Resoyrces To Benefit Political Efforts 

v. Whether SOS Office employees, including defendant RYAN and Fawell, 

authorized the diversion of SOS Office laboT and resources in support of campaign activities 

sponsored or promoted by RYAN, Fawell and Citizens For Ryan. 

vi. Whether SOS Office officials took action to conceal the diversions of 

SOS Office labor and resources, including laking actions after gaining knowledge of the existence 

II 
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of the Grand Jury Investigation. 

C. As part of. and in conjWlction with. the Grand Jury Investigation. defendant 

RYAN was intcIViewed by federal law enforcement on matters material to the Grand Jury 

Investigation on the following dates: January 5,2000; July 6. 2000; October 16, 2000; and February 

5,2001. 

Tbe Enterprj~ 

5. At aU times material to this indictment, the State of lllinois constituted an 

"Enterprise" as that tenn is defined in Title 18, United States Code, Section 1961(4), which was 

engaged in, and the activities of which affected. interstate commerce. 

6. Defendant RYAN was employed by and associated with the Enterprise, and defendant 

WARNER was associated with the Enterprise. 

Purposes of the Defendants 

7. The pw:poses of the defendants included the following: 

A. Perfonning official government acts; awarding government contracts and 

leases and low-digit license plates; receh'ing payments relating to govenunent contracts, and 

otherwise utilizing the resources of the State of Illinois for the personal and financial benefit of 

RyAN, RYAN's family members, Citizens For Ryan. and certain of the Associate~, including 

defendant WARNER; and 

B. Promoting, concealing and othelWise protecting purpose (A) of the 

defendants from public exposure and possible criminal prosecution. 
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The Racketeerina Conspiracy 

8. Beginning in approximately November 1990 and continuing to at least 2002, in 

Chicago, in the Northern District of Illinois, Eastern Division, and elsewhere: 

GEORGE H. RYAN, SR. and 
LAWRENCE WARNER, 

defendants herein, and others known and unknown to the Grand Jury, being persons employed by 

and associated with an enterPrise engaged in, and the activities of which affected, interstate 

commerce, namely, the Enterprise, did conspire with each other and others known and unknown to 

the Grand Jury to violate Title 18, United Stales Code, Section 1962(c), that is, to conduct and 

participate, directly and indirectly, in the conduct of the affairs of the Enterprise through a pattern 

of racketeering activity involving multip1e acts indictable under the following provisions of federal 

law: 

A. 18 U.S.C § 1341 and 1346 (mail fraud); 

B. 18 U.S.c. § 1956(a)(l)(A)(j). (a)(1)(B)(O and (a)(l)(B)(ii) 
(money laundering); 

C. 18 USC. § 1951 (extortion): 

D. 18 U.S.c. § 1503 and 1511 (obstruction of justice); 

and mUltiple acts involving bribery chargeabJe under the following provisions of state law: 

720 ILCS 5/33~ 1 ee) and (d); and 5/33~3(d). 

It was part of the conspiracy that the defendants agreed that a conspirator would commit at 

least two acts of racketeering in the conduct of the affairs of the enterprise. 
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Means and Method of the Consgirac): 

9. It was part of the conspiracy that defendants RYAN and WARNER. as well as other 

co-conspirators. engaged ina scheme to defraud the people of the State ofTIlinois and the State of 

Ulinois of money. property and the intangible right to the honest services of defendant RYAN. in his 

capacity as a state official, and of other state officials, by means of materially false and fraudulent 

pretenses. representations, promises and material omissions. as more ful1y described in Count Two. 

paragraphs 2-148 of this indictment. Defendants RYAN, WARNER a]ld certain other Associates 

used and caused to be used the United States mails and other interstate carriers in furtherance of the 

scheme. 

lO. It was further part of the conspiracy that defendant WARNER and other Associates 

provided personal and financial benefits to, and for the benefit of. defendant RY AN, RYAN family 

members. third panies affiliated with RYAJ-J, and Citizens For Ryan. due to RYAN's official 

position, and for the purpose of influencing and rewarding RYAN in the exercise ofRY AN's official 

authority. 

11. It was further part of the conspiracy that defendant RYAN krfowingly took actions 

in his official capacity to benefit the personal and financial interests of defendant WARNER and 

certain Associates while concealing, in violation of the law, RYAN's financial relationship with 

WARNER and certain Associates. 

12. It was further part of the conspiracy that defendant RYAN knowingly permitted 

defendant WARNER and certain Associates to participate in the governmental decision making 

process; and provided WARNER and certain Associates with access to material, non.public 

information relating to govermnental decisions. With RYAN's authority and concurrence. 
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WARNER and certain Associates converted the participatory status and infonnation provided by 

RYAN into financial benefits for themselves, defendant RYAN and·third panies. 

13. It was further part of the conspiracy that defendants RYAN and WARNER, as 

well as certain other conspirators, engaged in financial transactions designed. in whole Of in part, to 

conceal and disguise the nature, source, ownership. and control of the proceeds of the scheme •. 

incltJding the structuring of cash withdr~wats from bank accounts to avoid the filing of currency 

transaction reports, the payment of funds to third parties who acted as conduits and nominees, and 

the payment of cash -and the writing of checks to cash. 

14. It was further pan of the conspiracy that defendant WARNER and others committed 

. and attempted to co:mmit extortion, which extortion obstructed. delayed and affected commerce, by 

knowingly obtaining and attempting to obtain property in the fonn of payments from vendors and 

prospective vendors of the SOS Office induced by a) the wrongful use of actual and threatened fear 

of economic harm, and b) under color of official right. 

15. It was further part of the conspiracy that defendant RYAN, Fawell and other agents 

of Citizens For Ryan diverted, and caused the diversion of, SOS Office labor and resources for the 

personal and political benefit of defendant RYAN. Fawell and Citizens For Ryan. 

16. It was further part of the conspiracy that defendant RY AN and Fawell acted to 

terminate JO Department investigators and to reorganize the IG Department to; among other things, 

discourage the legitimate investigation of improper pol~lical fundraising activities and related official 

misconduct ofSOS Office empl~yees. and thus benefit RYAN personally and Citizens For Ryan. 

17. It was further pan of the conspiracy that defendant RYAN and FaweH obstructed and 

attempted to obstruct the Grand Jury Investigation and oLhelWise misrepresented, concealed and hid, 
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and caused to be misrepresented, concealed and hidden. the purposes of and acts done in furtherance 

of the conspiracy. 

All in violation of Title 18, United States Code. Section 1962(d). 
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COUNTTWQ 

The SPECIAL APRIL 2002 GRAND JURy charges: 

1. The allegations in paragraphs 1-4 of Count One of this indictment are hen;by 

rea1leged and incorporated herein as if fully set forth herein. 

2. At aU times material to this count of t1:e indictment: 

A. The SOS Office had, among othetS, the following departments: 

i. Vehicle Services Department: The Vehicle Services Depanment was 

responsible for, among other things, the registration, licensure, and titling of vehicles. The Vehicle 

Services Depanment also processed vehicle titles, registered vehicles, and issued license plates and 

vehicle registration validation stickers. 

11. Ilriva; Servi~es Department: The Driver Services Departmentwas 

responsible for, among 'other things, testing applicants and issuing automobile and truck drivers' 
.. 

licenses through over 130 driver's license facilities located throughout the State of Illinois. The 

Property Mana$ement Division of the Driver Services Department was responsible for negotiating 

and managing leases entered into with third parties relating to over 130 driver's license facilities. 

111. lnfounation Systems SeQ'ices Depanment: The Infonnation Systems 

Services Department was responsible for, among othl!r things, providing computer and office 

automation services to all Depanments in the 50S Office. 

IV. Ehysical Servi£;es D'llanmruAl: The Physical Services Department was 
.. 

responsible for. among other things. the maintenance and upkeep of certain buildings, including 

among others, certain buildings leased by the SOS Office from outside individuals and entities. and 

all the buildings comprising the State Capitol Complex in Springfield, Illinois. 
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v. Index Dwartment: The Index -Department was responsible for, 

among other things, administering and maintaining public records related to the registration; 

activities and expenditures oflobbyists in the State oflllinois. 

The SOS Office Transition Team 

B. Beginning in or about late 1990, defendant RYAN, as the Secretary of State-

elect, chose a number of individuals, including defendant WARNER and Udstuen; to assist in the 

pla~ing ofthe RYAN SOS Office Administration (hereinafter the "SOS Office Transition Team"). 

In particular, the SOS Transition Team was created to review the practices, procedures, 

administration and duties of the SOS Office and to make recommendations to the newl)'-elected 

Secretary of8tate for changes and improvements to the SOS Office. As part of that function, the 

SOS Office Transition Team was provided access to SOS Office officials and employees, as well 

as internal SOS Office documents and infonnation not generally available to the public. Among 

otherthillgs, the SOS Office Transition Team reviewed and made recommendations regarding issues 

related to the 80S Office mainframe computet system, the installation of a new heating and cooling 

system within the State Capitol Complex buildings, and the status and options relating to one or 

more 80S Office real property leases. The 50S Office Transition Team issued a report in or about 

March 1991. 

C In addition to serving as a member of the SOS Office Transition Team and 

after the work of the Transition Team was compleled in or about March 1991, WARNER, with the 

knowledge and authorization of ~y AN, attended internal SOS Office meetings. inc1uding policy 

meetings and one or more staff retrcats~ occasionally perfonned private work inside the 

governmental offices ofRY AN; directed and advised SOS Office personnel. including one or more 
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department directors, regarding matters related to the award ofSOS Office contracts to vendors and 

the award ofSOS Office real property leases; and assisted in determining the content ofofficial 50S 

Office documents and communications, including specifications related to one or more 80S Office 

contracts with vendors. 

The Scheme To Defraud 

3. Begixming in approximately November 1990 and continuing to at least 2002. in the 

Northern District of ]]linois. Eastern Division, and elsewhere: 

GEORGE H. RYAN, SR. and 
LAWRENCE WARNER. 

defendants herein, as well as Associate 1> Donald Udstuen, Scott Fawell, Citizens For Ryan and 

others known and unknown to the Grand Jury, devised and intended to devise, and participated in, 

a scheme and artifice to defraud the people ofthc State of Illinois, and the State ofTllinois, of money, 

property and the intangible right to the honest services of defendant RYAN and other officials and 

employees of the State of Illinois, by means of materially false and fraudulent pretenses, 

representations, promises and material omissions, and in furtherance thereof used the United States 

mails and other interstate carriers, which scheme is further described in the following paragraphs: 

Overview of Scheme 

4. It was part ofthe scheme that defendant RYAN performed and authorized official 

actions to benefit the fiJ1anciaJ interests of RYAN, defendant WARNER. Associate 1, Associate 2 

and certain Associates and designated third parties, including RYAN family Inembers and Citizens 

For Ryan. The official actions RYAN performed and authorized included: 

A. Awarding, and authorizing the award of, contracts and leases, and 
intervening in governmental processes related thereto and causing 
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B. 

c. 

D. 

E. 

contractual payments to be made to benefit the financial interests of 
defendant WARNER. as described below; 

Providing defendant WARNER and Associate 1 with pal1icipatory 
status int and material non-public infomlation relating to. 
governmental decisions. which WARNER and Associate 1 then 
converted into financial benefits for themselves, defendant RYAN 
and third parties, as described below. 

Awarding a rea] property lease and causing contractual payments to 
be made to benefit Associate 2, as described below; 

Awarding, and authorizing the award of. contracts ~d intervening 
in governmental processes related thereto in order to benefit the 
financial interests of Associate 1. as described below; and 

Awarding, and authorizing the award of. low-digit license plates to 
WARNER. Individual 1. and others, as described below. 

5. It was further part of the scheme that defendant RYAN and certain third parties 

affiliated withRY AN received personal and financial benefits from defendant WARNER. Associate 

1 and certain A$sociates, while defendant RY AN knew that such benefits were provided with intent 

to influence and reward RYAN in the peTfOImance of official acts. Such benefits included, but were 

not limited to, the following: 

A. Monetary payments and gifts on multiple occasions to defendant RYAN 
which payments and gifts exceeded the $50 threshold; 

B. Vacation benefits to defendant RYAN; 

C, Personal service benefits to defendant RYAN; 

D. Monetary payments, loans. gifts and personal service benefits to RYAN's 
family members; 

E. As directed and approved by defendant RYAN. the allocation and distribution 
to designated Associates of proceeds obtained from vendors doing business 
with the State of Illinois; 
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F. Financial support) in the form of loans to benefit Comguard, a private 
company which had financial troubles throughout the 1990s and which 
defendant RYAN supported in its efforts to obtain State of mineis contracts 
for electronic monitoring of prisoners. Comguatd was owned, in part. by a 
RYAN family member; 

G. Forebearance on loans to a RYAN family member and to Comguard; and 

H. Financial benefits to Citizens For Ryan) some of which benefits were 
converted to RYAN's personal use. 

6. It was further part of the scheme that, from the early 1990$ to at least 2002, 

defendants RY AN. WARNER and certain Associates conceal&! their financial relationships with 

each other by, among other things: 

A. RY AN knowingly failing to disclose gifts, financial benefits and things of 
value he received from WARNER and the other Associates as required by 
law and policy; 

B. RY AN making false statements to federal investigators regarding his 
financial relationship with WARNER, Associate 2 and Individual 1; 

C. WARNER and certain Associates knowingly i) filing, and causing the filing 
of, materially false lobbyist registration statements and related disclosure 
documents, and ii) failing to file lobbyist registration statements and related 
disclosure documents; and 

D. WARNER and certain Associates structuring withdrawals, paying funds to 
third parties who served as conduits and nominees, making payments in cash, 
writing checks to cash and otherwise concealing financial transactions. 

Authorizih2 Official Actions Related To WARNER and Udstuen 

1. It was part of the scheme that. in or about early 1991: defendant WARNER and 

Udstuen discussed a plan to make· money trom one or more vendors doing husiness with the SOS 

Office and prospective vendors des-iring to do business with the SOS Office. 

8. It was funher part of the scheme that, beginning in or about 1991 and continuing 

thereafter, defendant WARNER advised Udstuen that, with defendant RYAN's knowledge and 
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approval, WARNER would provide Udstuen with one-third of the proceeds that WARNER obtained 

from certain vendors doing business with the sas Office, as a reward for Udstuen's past service to 

defendant RYAN. Thereafter, defendant WARNER did provide Udstuen with one-third of the 

proceeds that WARNER obtained from American Decal Manufacturing (hereinafter •• ADM") and 

International Business Machines (hereinafter "IBM"), as described below, even though Udstuen 

perfonned minimal or no services to earn said proceeds. 

9. It was further part of the scheme that, in or about 1991, defendant WARNER and 

Udsruen agreed that in order to conceal the flow of proceeds from WARNER to tJdstuen related to 

the 80S Office vendors, defendant WARNER would use Alan Drazek's company, American 

Management Resources, as a conduit fOf the purpose of passing payments from WARNER to 

Udstuen relating to ADM and lBM, as described below. WARNER agreed to issue checks to 

Drazek, who in tum would ·provide a substantial portion ofthe proceeds relating to ADM and IBM 

back to Udstuen in cash. 

10. It was further part of the scheme that, in or about early 1991, defendant WARNER 

told Udstuen that WARNER would be "taking care" of defendant RYAN with WARNER's twOw 

thirds share of the proceeds that he obtained from the vendOfS doing business with the SOS Office. 

l1. It was furthetpart ofthe scheme that, begirming in the early 19905 and continuing 

thereafter through at least early 1999, WARNER pro\'ided personal and financial benefits to and for 

the benefit of defendant RYAN. mcluding. but not limited to the following: 

A. Monetary payments and gifts on multiple occasions to defendant RYAN 
which payments and gifts exceeded the S50 threshold~ 

B. Personal and proressional service benefits to defendant RYAN; 
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C. Over $300,000 in payments to Udstuen relating to ADM and IBM's 
contractual dealings with the SOS Office, as directed and approved by 
defendant RYAN based on Udstueu's past service to RYAN; 

D. Two loans totalling $145,000 related to Com guard. and forebearance on one 
of the loans; 

E. A $5,000 no-interest loan for the benefit of a RYAN family member and 
forebearance on that loan; 

F. Significant financial expenditures (in excess of$3,000) relating to the 1997 
wedding of a RYAN family member; 

G. Over $6,000 in financial investments in a RYAN family member' s buslness~ 

ROver $7,000 in non~compcnsated professional services to a RYAN family 
member; 

L Financial benefits to Citizens For Ryan. 

12. It was further part of the scheme that defendant RYAN concealed the personal and 

financial benefits he received from defendant WARNER in violation of the law and his stated policy. 

13. It was further part of the scheme that derendant WARNER financially benefitted 

from the following contracts and leases for which defendant RYAN took and authorized official 

action: 

. The Awarding Of The Validation Stickers Contracts To ADM 

14. At times material to this indictment: 

A. The SOS Office Contract Award Process: rn the perfonnance ofits lawful 

functions, the gOS Office awarded contracts for goods and services to outside entities and 

individuals (hereinafter collectively "vendors"). As to certain contracts, the particular SOS Office 

Department seekjng to obtain the goods and services was generally responsible for drafting contract 

"specifications" which described. among other things, the technical requirements a bjddingcompany 
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had to meet in order to win the contract. To initiate the process, contract specifications were 

forwarded from the SOS Office to the lllinois Department of Central Management Services 

(hereinafter "Central Management Services"), a state agency independent from the SOS Office that 

handled certain aspects of the purchasing and procurement process for other state agencies, including 

the SOS Office. After receiving contract sped fications from the SOS Office, Central Management 

Services generally solicited bids from vendors based upon the requirements set forth in the SOS 

Office specifications. The vendors wishing to bid on a contract had to submit those bids directly to 

Central Management Services, which in turn would share the bid information with the SOS Office. 

R The Validation Stickers Con~: The SOS Office periodically awarded a 

contract to manufacture and print vehicle registration validation stickers, which were the stickers 

required to be affixed to alllllinois license plates to show current vehicle registration (hereinafter 

the "validation stickers contract;'). The Vehicle Services Department was generally responsible for 

preparing specifications and. along with Central Management Services, overseeing the competitive 

bidding process for the validation stickers contract. Up to and including 1991, the validation stickers 

contract, which cost the State ofllIinois approximately $800,000 to $1,200,000 annually, was held 

by ADM. 

C. At no point prior to 1991 had ADM made payments to any third parties to 

receive or keep the validation stickers contract. As of 1991, the existing SOS validation stickers 

contract with ADM included the requirement of a featl;lre known as the "metallic security mark," 

which feature was a product crea~ed and manufactured by ADM and this requirement had the effect 

of substantiaBy guaranteeing the award of the validation stickers contract to ADM. 

15. 1t was further part ofthe scheme that, beginning in about July 1991 and continuing 
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thereafter, defendant WARNER made unsolicited contacts with'OfficiaIs of ADM and indicated to . 

them that, in exchange for monthly payments, WARNER would ensure that the "metallic security 

mark" requirement would remain in the specifications for the SOS Office validation stickers 

contract. 

16. It was further pan ofthe scheme that defendant WARNER threatened one or 

more officials of ADM, stating if ADM did not pay WARNER the monthly payment amount, 

WARNER would cause the specifications to change such that ADM would lose the validation 

stickers contract. As a resu]t ofW ARNER's statements and out of fear that ADM might othenvise 

lose the validation stickers contract, officials of ADM authorized monthly payments to WARNER 

in amounts dictated by WARNER 

17. It was further part ofthe scheme that, beginning in or aboul July 1991 and continuing 

thereafter, defendant WARNER directed a high-ranking official of the Vehicle Services Department 

(hereinafter "SOS Official A") to take certain actions to financially benefit WARNER. 

Understanding ~hat WARNER was acting with the authority of RYAN. sas Official A followed 

WARNER's directions. 

18. It was further part of the scheme that. in or about Apri11992,·defendant RYAN told 

50S Official A that he did not want SOS officials getting lOO close to a Minnesota-based company, 

3M, which was a potential competitor to ADM in the validation sticker contracts. 

19. It was further part of the scheme Ihi!l, in or about late 1992, after SOS Official A 

failed to respond promptly to defendant WARNER's contacts on officia] SOS Office matters, 

defendant RYAN contacted SOS Official A and inquired as to why SOS Official A was not returning 

WARNER's calls. When SOS Official A informed RY AN that he was uncomfonable with Warner 
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because Warner was frequently intervening in his SOS Office job and manipulating SOS contracts, 

RYAN told SOS Official A. among other things, that WARNER was Official A's "mend" and 

directed Official A to return defendant WARNER's calls. 

20. In or about 1993. the Vehicle Services Department conducted research and 

analysis regarding the security features of the validation stickers contract, and a committee 

consisting of approximately seven Vehicle Services Department employees unanimously 

recommended to SOS Official A that the "metallic security mark" requirement be removed from the 

specifications for the validation stickers contract. Shortly thereafter* SOS Official A, acting on the 

committee's recommendation, caused the "metallic security mark" requirement to be removed from 

the specifications and the modified specifications to be forwarded to Central Management Services 

for initiation of the competitive bidding process. 

21. It was further part ofthe scheme that, in or about 1993, after SOS Official A had 

caused the "metallic security mark" requirement to be removed· from the specifications following 

the committee's recommendation in order to enhance the SOS Office' s options in selecting a cost-

effective qualified vendor, defendant WARNER directed SOS Official A to put back into the 

specifications the requirement for the "metallic security mark." 

22. It was further part of the scheme that, in or about April 1993, defendant RYAN 

intervened to assist defendant WARNER in his efforts on behalf of ADM by, among other things. 

directing SOS Official A to change the specifications back to include the "metallic security mark" 

to benefit ADM. RYAN further directed SOS Official A to retrieve the specifications back from 

eMS quietly, and SOS Official A did so, such that ADM was advantaged. Thereafter, and as a 

result of RYAN's conduct, SOS Official A made no effort to revise the specifications, and the 
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validation stickers contract thereafter continued to be awarded to ADM. 

23. It was further part of the scheme that, with defendant RYAN's assistance, from about 

199 I through approximately 2000, the SOS Office continued to make payments to ADM under tbe 

validation stickers contracts authorized by defendant RYAN's SOS Office. During this period, 

defendant WARNER received approximately $332,000 in payrp.ents from ADM related to the 

validation stickers contracts. After receiving the payments~ WARNER, with RYAN's approval, 

pTOvided Udstuen one-third of the proceeds through payments made through America.n Management 

Resources, as described above. 

The Awarding Of The Title Laminates Contract To ADM 

24. At times material to this indictment: 

The SOS Office periodically awarded a contract to manufacture and print laminated 

strips to be affixed to vehicle titles for security purposes (hereinafter the "title laminates contract"). 

The Vehicle Services Department was generally responsible for preparing the specifications and, 

along with Central Management Services, overseeing the competitive biddjng process for the title 

laminates contract. Up to and including 1991, the title laminates contract was held by 3M_ 

25. It was further part ofthe scheme lhat, in about AuguSl 1991, defendant WARNER 

told an official of ADM that in exchange for $67,000, WARNER would cause the SOS Office title 

laminates contract, then held hy 3M, to be awarded to ADM. Based upon WARNER's statements, 

ADM authorized total payments of 567,000 to WARNER. 

26_ ]t was further part of the scheme that, in about August 1991; at the direction of 

defendant WARNER, and understanding that defendant WARNER was acting with the authority of 

defendant RYAN, SOS Official A took official actions to materially benefit ADM and to the 
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competitive disadvantage of 3M. 

2? It was further part of the scheme that, as a result of defendant WARNER's actions. the 

SOS Office awarded the title laminates contract to ADM. which thereafter received the title 

laminates contracts through approximately September 1998. 

The Awarding Of <;;Qmputg.Related Contracts To IBM 

The Mainframe Computer Upgrade Contract 

28. At times material to this indictment: 

A. The SOS Office awarded contracts to provide computer and infonnation 

technology services related to SOS Office functions. including among other contracts, contracts 

related to installing and maintaining a mainframe computer system used throughout the SOS Office 

(hereinafter. the "mainframe computer upgrade contract"). The Infonnation Systems Sexvices 

Department was generally responsible for preparing the specifications and overseeing the 

competitive bidding process for the mainframe computer upgrade contract and other computer~ 

related SOS Office contracts. 

R As of early 1991. HoneywelllBull (hereinafter "Honeywell) held the existing 

mainframe computer system contract with the SOS Office and was attempting to ensure that it would 

win future computer-related contracts with the SOS Office. including the prospective mainframe 

computer upgrade contract. As of no later than 1992. lnternational Business Machines (hereinafter 

"IBM") desired to win future computer-related contracts with the SOS Office, including the 

prospective mainframe computer upgrade contract. 

29. It was further part of the scheme that, beginning in or about early 1991, due to 

defendant RYAN providing defendant WARNER and Udstuen with participatory status in, and 
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material non~public information relating to, governmental decisiens., WARNER and Udstuen learned 

infonnation pertaining tathe SOS Office's intentions regarding the mainframe computer upgrade 

contract. 

30. It was further part of the scheme that, in or about the summer of 1991, defendant 

WARNER and Udstuen. and later Associate 1" met with representatives of HoneyweH. During the 

meetings, WARNER and Udstuen, and later Associate 1, indicated that in exchange for total 

payments of up to $1,000,000 from Honeywell, 1!oneywell would be awarded one or more 

computeHelated contracts with the SOS Office, including the prospective mainframe computer 

upgrade contract. 

31. On or about September 24, 1991, after Honeywell declined to pay defendant 

WARNER, Udstuen or Associate 1 to ensure the award of SOS Office contracts, Honeywell's 

representative reported WARNER. Udstuen and Associate 1 's solicitation activities personally to 

defendant RYAN. 

32. It was further part of the scheme that, at the September 24, 1991 meeting with 

Honeywell's representative, defendant RYAN acknowledged, among other things, that Udstuen and 

WARNER were among his advisors, that RYAN had too much [0 lose to al10w something like the 

alleged conduct involving Udstuen and WARNER go on in his Adminislmtion and that RYAN 

would "get to the bottom of it" 

33. It was further part ofthe scheme that. after defendant RYAN had been infonned of 

WARNER and Udstuen's solicitations relating to Honeywell, defendant RYAN authorized 

WARNER and Udstuen to assist in the process of hiring a Director of the lnfonnation Systems 

Services Department whose responsibilities included, among other things, assisting in the selection 
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and implementation of the mainframe computer upgrade contract. 

34. It was further part of the scheme that. when Udstuen was approached for a lobbyist 

referral for ffiM relating to potential business with the SOS Office. Udstuen referred IBM to 

defendant WARNER, knowing that Udstuen would profit with WARNER on any business that mM 

performed with RYAN's SOS Office. 

35. It was further pan of the scheme that, in or about February 1992. defendant 

W ARNERand Udstuen interviewed a candidate for the Director position (hereinafter "50S Official 

B"), and. during the interview process, SOS Official B disclosed that Official B would be supportive 

of selecting fBM for the mainframe computer upgrade contract. Shortly thereafter, WARNER and 

Udstuen recommended to RYAN that the SOS Office hire SOS Official B as the Director of the 

lnfonnation Services Department, and RYAN then hired 50S Official B for the position as Director 

of Infonnation Services. 

36. It was further part of the scheme that, in approximately March 1993, defendant 

WARNER entered a written contract wi th IBM, retroactive for services beginning July I, 1992, and 

under which IBM agreed to pay WARNER a percentage of aU revenues, up to $1,000,000. that were 

received by IBM in connection with 50S Office contracts_ 

37. It was futther part ofthe scheme that, on one or more occasions, at the direction of 

defendant WARNER, and understanding that de fendant WARNER was acting with the authority of 

defendant RYAN. SOS Official B took official aClion~ to benefit WARNER financial1y relating to 

IBM. 

38. It was further part ofthe scheme that. based, at least in part, on the actions taken by 

defendant WARNER, defendant RYAN awarded the mainframe computer upgrade contract to IBM, 
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which contract payments made during RYAN's SOS Office Administration exceeded 525,000.000. 

The Kiosk Project Contract 

39. At times material to this indictment: 

A. Commencing in or about 1995, the 80S Office began to consider a pilot 

project using computerized kiosks within certain SOS license facilities to allow citizens to renew 

vehicle registration, obtain validation stickers and perfonn other vehicle titling and related 

regis~tion. 

B. On or about April 24> 1995, a high~ranking SOS Office official who 

supported the use of kiosks (hereinafter "SOS Official C"), notified defendant RYAN and FaweH 

in writing that there was an opportunjty for the SOS Office to view kiosk demonstrations by several 

vendors at an upcoming event in Columbus, Ohio. 

40. It was further part of tbe scheme that defendant RYAN, defendant WARNER 

and FaweII travelled to Columbus, Ohio, to attend the kiosk demonstrations. inclUding 

demonstrations. made by IBM and a competing vendor. SOS Official B, SOS Official C. and a 

representative of the competing vendor also attended the kiosk demonstrations. 

41. After returning from the Apri125, 1995 trip, SOS Official C recommended to other 

officials of the SOS Office that the kiosk project contract should be awarded to the competing 

vendor and not liM. 

42. It was further pan of the scheme [hal, after SOS Officia.l C made the recommendation 

opposing IBM's selection, Udstuen, at defendant WARNER' 5 request, directed SOS Official C to 

drop Official C's opposition to iBM's selection. Understanding that WARNER and Udstuen acted 

with the authority of defendant RY Al\, SOS Official C did as Udstuen advised. 
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43. It was further part of the scheme that, due at least in part to defendant W AR.NER 

and Udstuen's actions, in or about January 1996, defendant RYAN selected IBM for the kiosk 

project contract. 

44. It was further part of the scheme that, from in or about 1993 through early 1999, 

defendant WARNER received approximately $1 ,000,000 in payments under his contract with IBM. 

principally related to the mainframe computer upgrade contract. WARNER. in turn, directed One

third of the proceeds to Udstuen, through American Management Resources. 

45. It was further part of the scheme that, in or about 2000. after defendant WARNER 

and Udstuen learned that federal investigators were inquiring into matters relating to WARNER, 

WARNER and Udstuen discussed how they could further conceal the flow of proceeds that Udstuen 

received from WARNER. 

46. It was further part of the scheme that defendant WARNER filed false and misleading 

lobbyist registration statements relating to IBM and failed to disclose all his RYAN~related 

expenditures. 

Awarding of Digital Licensing Contract To Viisage Technologies 

47. At times material to this indictment: 

A. In approximately 1996. the SOS Office began an initiative to switch to a 

digital licensing system through which all State of Illinois automobile and truck drivers' licenses 

would be created and maintained through digilal technology. The Drivers Services Department was 

generally responsible for preparing the specifications and overseeing the competitive hidding process 

rela.ted to awarding a contract for digital licensing services. 

B. In approximately June 1997, the SOS Office awarded the contract to provide 
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digital licensing and related services for the State oflllinois through approximately 2004 (hereinafter 

the "digital licensing contract") to Viisage Technologies, a Massachusetts~based company 

(hereinafter "Viisage"). 

48. It was further pan ofthe scheme that, in about August 1996, due to defendant RYAN 

providing defendant WARNER with participatory status in, and material non-public information . 

relating to. govenunental decisions, WARNER learned that the SOS Office was evaluating the 

merits of switching to a digital licensing system and that a high~ranking SoS Office offidal who 

would have a role in the implementation of the system (hereinafter "SOS Official 0") preferred 

Viisage. 

49. It was further part of the scheme that, in or about October 1996, defendant 

WARNER working with another individual, agreed with Viisage to enter into a lobbying contract 

to assist Viisage in its efforts to obtain the digital licensing contr.lCt with the SOS Office. in return 

for a percentage of all gross revenues received should Viisage receive the digital licensing contract 

(the "lobbying contract"). 

50. It was further part of the scheme that, in order to conceal defendant WARNER's 

involvement with Viisage in the lobbying contract for the digital licensing contract, WARNER 

caused his"name to be excluded from the initial lobbying contract, even though WARNER was to 

be the principal lobbyist for Viisage. 

51. It was further part of the scheme that. i? or about December 1996, before the SOS 

Office commenced the bidding ~roces5 on the digital licensing contract, defendant WARNER 

guaranteed Associate 1 payments totalling 5)6,000 in 1997 relating to Viisagc if Associate 1 agreed 

to assist WARNER on behalf of Viisage. WARNER further indicated that the "cash flow" on the 
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yet-toMbe~awarded contract might not commence until mid-1991. 

52. It was further part of the scheme that, due to defendant RYAN providing defendant 

WARNER with participatory status in. and material non-public infonnation relating to the award of 

the digital licensing contract, prior to the award of the digital licensing contract to Viisage. 

defendant W AHNER purchased Viisage stock:: and advised another SOS Office employee to purchase 

Viisage stock in order to profit from the SOS Office's subsequent decision to award the digital 

licensing contract to Viisage. 

53. It was further part of the scheme that, on or about June 2, 1997, after bids were 

received from two entities, defendant RYAN awarded the digital licensing contract to Viisage. 

54. Jt was further part of the scheme that, shortly after defendant RYAN awarded the 

digital licensing contract to Viisage, defendant WARNER caused the financial interest in the 

lobbying contract with Viisage to be assigned explicitly to WARNER's business. Thereafter, 

between approximately 1999 and November 2002, defendant WARNER received approximately 

$800,000 in revenues related to the lobbying contract, via the United States mails. 

55. It was further part of the scheme that, beginning in approximately 1999, defendant 

WARNER paid Associate I $36,000 from WARNER's Viisage proceeds, even though Associate 

1 performed no services on behalf of Viisage. 

56. It was further part of the scheme. and ill order to conceal the scheme, that defendant 

WARNER and Associate 1 knowingly failed to register as lobbyists for Viisage. 

The Awarding Of The Automated Svstem Consuhin~ Contract To ATe 

57. At times material to this indictment: 

In approximately [991. the sas Office began an initiative to install an automated 
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heating arid cooling system for certain State Capito1 Complex buildings in Springfie1d. Illinois. The 

Physical Services Department was generally responsible for preparing the specifications and 

overseeing the competitive bidding process related to the automated heating and cooling system. 

To facilitate that process, begiruring in about early 1992 and continuing through about October 1994, 

the SOS Office sought to award a series of engineering consulting contracts for assistance with 

preparing the specifications and consultations with regard to the contractual process related to the 

automated heating and cooling system (hereinafter collectively the "automated system consulting 

contract"). 

58. It was further part of the scheme that, in or about 1991, due to defendant RYAN 

providing defendant WARNER with participatory status in, and material non-public infonnation 

relating to, governmental decisions, WARNER leamed that the SOS Office was seeking to award 

the automated system consulting contract to an outside consultant. 

59. It was further part of the scheme that, in or about December 1991, defendant 

WARNER solicited a Northbrook-based company, Affordable Temperature Control ("ATe") to 

provide consulting services under the SOS Office's automated system consulting contract. ATC 

agreed to provide the services. 

60_ It was further part of the scheme that defendant WARNER contacted a high-ranking 

official in the Physical Services Department (hereinafter "50S Official E") and told SOS Official 

E that WARNER had identified a contractor to receive the automated system consulting contract. 

Understanding that defendant WARNER was acting with the authority of defendant RYAN, SOS 

Official E followed WARNER's direction and caused A TC to be awaTded the autOThated system 

consulting contract. 
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61. It was furtherpart of the scheme that, from about Js.nuary 1992 through October 1994. 

ATC received payments frOlll the SOS Office for services related to the automated system consulting 

contract. 

62. It was further part of the scheme that, after ATC had been awarded and begun work 

under the automated system consulting contract, defendant WARNER contacted ATe and indicated 

he wanted 8% of ATC's revenues under the automated system consulting contract. 

63. It was furthetpart pfthe scheme that between about June 1992 and October 1994, 

defendant WARNER received approximately $8,240 in payments from ATC related to the 

automated system consulting contract. 

64. It was further part of the scheme that Fawell caused to be maintained and updated 

a confidential "master list" which was used to track and monitor official acts that the SOS Office had 

performed on behalf of, or relating to, a panicular "sponsors," such as defendant WARNER. On 

the master list. F awell ca.used WARNER to be listed as the "sponsor" for ATe's selection for the 

automated system consulting contract. 

Soliciting Modem B,Qsiness Systems Relating to S,QS Qffice Photocopier Leases 

65. At times material to the indictment: 

The SOS Office entered into leases with one or more vendors for the use and the 

service of photocopier machines at SOS Offices (hereinafter "the photocopier leases"). Each SOS 

Office Department seeking to use a photocopier within that Department was generally responsible 

for negotiatlng the tenns and c~ndit,ons of the photocopier leases. Up to and including 1991. 

Modem Business Systems, Inc. held several of the photocopier leases with the 80S Office. 

66. It was further part ofthe scheme that, in or about mid·199 I, due to defendant RYAN 
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providing defendant WARNER with participatory status in, and material non-public infonnation 

relating to, governmental deci$ions. WARNER leamed that Modem Business Systems, Inc., which 

then held certain of the SOS Office photo~opier leases, was attempting to win future additional 

leases with the SOS Office. 

67. It was further part of the scheme that, on about July 16. 1991, defendant WARNER. 

representing he was an agent of the SOS Office, solicited Modem Business Systems, Inc. to make 

$2,000 per month payments to WARNER personally, in return for WARNER guaranteeing that 
." 

Modern Business Systems, Inc. would be awarded additiona1 business with the SOS Office. An 

offkial with Modem Business Systems, Inc. declined. 

Awarding Reaj Propertl' Leases To Wamer-ContrQl1ed Entities 

68. At times material to the indictment: 

A. The SOS Office awarded leases oheal property,including certain 

buildings owned by outside individuals and entities. The Physical Services Department was 

responsible' for negotiating particular SOS Office real property leases and overseeing the 

maintenance and upkeep related to said leases, 

B. The Property Management Division ofthe Drivers Services Department was 

responsible for negotiating leases at drivers license facilities and overseeing the maintenance and 

upkeep related to said \cases. 

17 N. State Le~se 

69. It was further pan of the scheme that. in approximately early 1991, due to defendant 

'RY AN providing defendant WARNER with panicipatory status in, and material non-public 

infonnation relating to, govemmental decisions, W AR~ER learned that the sas Office was seeking 

37 

A-OOOO99 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (43 of 448)



· Case: 1:02-cr-00506 Document#: 110 Filed: 12117/03 Page 38 of 92 PagelD #;564 • 

to relocate certain of its administrative office facilities then located a[ 188 W. Randolph Street in 

Chicago. 

70. It was further part of the scheme that. in approximately April 1991, defendant 

WARNER spoke with an individual associated with a building at 17 N. State Street in Chicago, 

IJlinois (hereinafter "Property Manager In). 

71. It was further part of the scheme that, inor about April 1991, defendant WARNER 

caused a contract to be entered into with Property Manager 1, giving WARNER a 6% commission 

.' 
interest in any SOS Office lease relating to the 17 N. State Street building (hereinafter the 

"commission contract"). 

72. It was further part of the scheme that defendant WARNER concealed his financial 

interest in the commission contract with Property Manager 1 by omitting his name from the 

commission contract and causing the commission contract to be executed by a third party. who had 

no involvement in facilitating a lease of the 17 N. State property. 

73. It was further part of the scheme that, in or about mid·1991. defeodantWARNER 

contacted an SOS Office employee responsible foridentifying relocation sites for the operations then 

located at 188 W. Randolph (hereinafter "SOS Officjal FH), and directed SOS Official F to contact 

Property Manager 1. Understanding that WARNER was acting with defendant RYAN's authority 

and unaware ofW ARNER's interest in the commission contract, SOS Official F did as WARNER 

directed. 

74. It was further part of the scheme that. on or about October 22, 1991, defendants 

RYAN and WARNER caused the SOS Office to enter a six-year Jease for use and occupancy of the 

building at 17 N. State Street in Chicago (hereinafter "the 17 N. State Lease"). Thereafter, in or 
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about early 1998, RYAN's SOS Office agreed to renew the 17 N. State Lease for an additional six

year tenn. with WARNER receiving an additional 6% commission from Property Manager 1. 

75. It was further part of the scheme that FaweU caused the "master list" to identify 

defendant WARNER as the "sponsor" for the 11 N. State Lease. 

76. It was further part of the scheme that, between approximately October 1991 and at . 

least October 2001, defendant WARNER received approximately $383,276 in commission payments 

related to the 17 N. State Lease and its renewaL 

The Bellwood Lease 

77. It was further part ofthe scheme that, in approximately 1992, due to defendant RYAN 

providing defendant WARNER with participatory status in, and material non-public information 

relating to, governmental decisions, WARNER learned that the SOS Office was seeking office space 

for certain operations of the SOS Office's Department of Police. 

78. It was further part of the scheme that, in or about early 1992, defendant WARNER 

contacted SOS Official E and advised SOS Official E that the SOS Office had identified a building 

at 405 N. Mannheim Road in Bellwood, Illinois, for potential use by the SOS Office's Department 

of Police. WARNER further indicated that defendant RYAN would be contacting 50S Official E 

with the infonnation~ 

79. It was further part of the scheme that, shortly thereafter, a secretary to defendant 

RYAN COritacted SOS Official E and directed 50S Official E to consider the 405 N. Mannheim 

Road location for use by the SOS Office's Depanment of Po [ice. 

80. It was further part of the scheme that, on or about October 15, 1992. for the purpose 

of1easing the property to the SOS Office and profiting therefrom, defendant WARNER obtained an 
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ownership interest in the building at 405 N. Mannheim Road in Bellwood, minots, while concealing 

this interest through the use of a third party nominee . 

. 81.· [t was further part of the scheme that defendant RYAN authorized the SOS Office 

to enter, on or about December 15, 1992, a five-year lease for use and occupancy ofthe building at 

405 N. Mannheim Road in Bellwood (hereinafter "the Bellwood Lease"). In or about Matth 1998. 

RY AN authorized the renewal of the Bellwood Lease for another five-year term. 

82. It was further part of the scheme that, between approximately December 1992 and 

March 2003, defendantW ARNER received approximately $ 171 ,000 in proceeds related to the 

Bellwood Lease, a portion of which he applied toward a $95,000 loan related to Comguard. 

The JQliet Lease 

83. It was further part of the scheme that, in approximately early 1994, due to defendant 

RYAN providing defendant WARNER with participatory status in, and material non~public 

information relating to, governmental decisions, WARNER learned that the SOS Office was seeking 

office space in the Joliet area. 

84. It was further part of the scheme lhat, in approximately early 1994. defendant RYAN 

instructed a high-ranking SOS Office official (hereinafter referred to "SOS Official G") to contact 

defendant W AR,l\,fER to help locate a building for the purpose of a new SOS Office lease. 

85. It was further pan of the scheme that SOS Official G did as defendant RYAN 

directed, and defendant WARNER arranged for and caused SOS Official G to inspect a building at 

605 Maple Road in Joliet, Illioois, 

86. It was further part ofthe scheme thai. on or about October 31. 1994, for the purpose 

ofleasing the property to the SOS Office and profiting therefrom, defendant WARNER obtained a 
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substantial ownership interest in the building at 60S Maple Road in Joliet, Illinois. while concealing 

his ownership interest in the building through the use of a third pany nominee. 

S? It was further part of the scheme that defendant RYAN authorized the sas Office 

to enter, on Of about January I, 1995, a four-year Jease for use and occupancy ofthe building at 60S 

Maple Road in Joliet (hereinafter '<the Joliet Lease"). 

88. It was further part of the scheme that; beginning in approximately January 1995 and 

continuing to March 1999, defendant WARNER received approximately $387.500 in proceeds 

related to the Joliet Lease. 

Awardine An SOS Office Lease to Associate 2 

89. It was further part ofthe scheme that, beginning in or about 1993 and continuing to 

at least 2002, Associate 2 provided personal and financial benefits to defendant RYAN, including 

annual vacation-related benefits_ In particular, RYAN received free lodging each year at the 

Jamaican vacation home of Associate 2 and, on at least two occasions, received free lodging at 

Associate 2's Palm Springs, California, home. Annually, Associate 2 provided RYAN between 

$1,000-2,000 in lodging benefits. 

90. It was further part of the scheme that, beginning in or about 1994 and continuing to in 

or about 1998. Fawell also received free lodging at the Jamau:an vacation home of Associate 2, and 

on at least two occasions, received free lodging at Associate 21s Palm Springs, California home. For 

each year from 1994-1998, Fawell received between $1,000-2,000 in lodging benefits from 

Associate 2. 

91. It was further part of the scheme that, in or about early 1997, defendant RYAN, with 

Fawell's assistance, took official action to benefit Associate 2. In particular, RYAN initiated 
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contact with Associate 2 and proposed that the SOS Office lease a commercial building located in 

South Holland, illinois., then principally vacant. which was owned by an entity controlled by 

Associate 2. 

92. It was further part of the scheme that defendant RY AN instructed SOS Official 

D to contact Associate 2 and arrange an SOS Office lease of Associate 2's South Holland b':1itding 

. (the ··South Holland Lease"). In negotiating the South Holland Lease with Associate 2, SOS Official 

D reported directly to defendant RYAN and obtained direction from RYAN. 

93. It was further part of the scheme that defendant RY AN and Fawell, working through 

50S Official D and other SOS Office officials, approved the South Holland Lease. Defendant 

RYAN signed the lease documents, including approving terms and conditions that were not part of 

the standard SOS Office lease and which terms benefitted Associate 2. 

94. It was further part of the scheme that, between approximately May 1997 and June 

2002, pursuant to the lease defendant RYAN approved and signed. Associate 2 received 

approximately $600.000 in lease payments from the SOS Office, via the United States mails. 

95. It was further part of the scheme to defraud that, from in or about 1993 to at least 

January 2002. in order to conceal the free lodging benefits defendant RYAN was receiving from 

Associate 2 and at RY AN's urging. RY AN and Associate 2 repeatedly engaged in sham transactions, 

in which RY AN tendered. a check to Associate 2 in the amount of the lodging benefit and Associate 

2 provided back to RYAN amounts of cash equal to the amounts indicated on the checks tendered 

by and through RYAN. 

96. It was further part ofthe scheme that. after August 26. 1997, and continuing through 

approximately January 2002, defendant RYAN and Fawell continued to receive lodging benefits 
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from Associate 2 in violation ofRY AN's stated gift policy and in violation of the SOS Office policy 

directive described above in paragraph 2(J) of Count One. 

97. It was further pan of the scheme that defendant RYAN concealed the vacation 

benefits he had received from Associate 2 by, among other things, a) knowingly failing to disclose 

giftS and financial benefits he had received from Associate 2 as required by law and b} making false 

and misleading statements of material fact when interviewed in January 2000 about financial 

arrangements involving his vacations with Associate 2 by federal investigators condu~ting the Grand 

Jury Investigation. 

Aythorizine Official Acts Relating 19 Associate 1 

98. It was further part of the scheme that, beginning no Jater than the mid~1990s and 

continuing to at least 2002, Associate 1 provided personal and financial benefits to and for the 

benefit of defendant RYAN. Such benefits included. without limitation, the following: 

A. Monetary payments and gifts on multiple occasions to defendant RYAN 
which payments and gifts exceeded the $50 threshold~ 

B. Vacation benefits to defendant;RY AN, including benefits associated with a 
1995 trip to Cane un, Mexico; and 

C. Gifts and personal service benefits to RYAN's family members, including a 
$2,200 vacation benefit to a RYAN daughter's family in 1999_ 

99_ It was further part of the scheme that defendant RYAN concealed the personal and 

financial benefits he received from Associate 1, and Associate 1 concealed the personal and financial 

benefits he provided to RYAN. 

100. It was further part of the scheme that defendant RY AN took official action to benefit 

Associate I relating to the following contracts and business opportunities: 
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Awardim: SOS Office Leases To C1ients Of AssociatSLl 

101. It was further part of the scheme that. in 1995 and again in 1997, defendant RY AN 

authorized the SOS Office to enter into leases of Springfield, Illinois property. and Associate 1 

received commissions for assisting in placing these leases with the SOS Office. Said commission 

payments to Associate 1 totalled over $38,000. 

A"Varding Grayyille Prison To Associate 1 Cliwl 

102. At times material to this indictment: 

A. m or about late 2000, the Govemor's Office, in conjunction with the Illinois 

Department of Corrections (hereinafter ·'lOOC"), commenced a site selection process for the purpose 

of identifying a specific geographic location for the construction of a maximum security prison to 

house prisoners in the custody of the moc. 

B. In or about January 2001, the IDOe, with the knowledge and concurrence of 

the Governor's Office, publicly announced lhree particular locations that had been selected as 

finalists for the site of the maximum security prison. 

C. On or about February 23. 2001, at an internal meeting of high ranking 

officials of the Governor's Office and the IDOC. defendant RYAN chose the town of Grayville. 

located in southeastern Tllinois, to be the site for the maximum security prison from among the three 

finalists. Defendant RYAN's February 23, 2001 internal decision was not then made public. 

D. Prior to February 23. 200 I. one or more high-ranking officials in the 

Governor's Office had complained to defendant RYAN's gubernatorial chief of staff that it was 

improper for Associate 1 to routinely participate and be present for the conducting of official 

government business in and around defendant RYAN's govenmlental office. 
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, 

103. It was further part of the scheme that, on or about February 23~ 200), due to 

defendant RY AN providing Associate 1 with participatory status in, and materiaJ non-public 

infonnation relating to, governmental decisions. RYAN infonned Associate 1 that RYAN had 

selected Grayville to be the recipient of the maximum security prison site. At the time RYAN 

provided Associate 1 the infonnation regarding Grayville, an aide to RYAN reminded Associate I' 

that Grayville's selection was not public information. 

104. It was further part ofthe scheme that. shortly after defendant RYAN informed 

Associate 1 of the Grayville selection, Associate 1 met with a representative of a business group ." 

affiliated with Grayville (hereinafter the . 'Grayville Representative") and entered into an agreement 

to lobby for the selection of Grayville as the site for the proposed maximum security prison, in return 

for $50,000 in up front lobbying fees. 

1 05. It was further part of the scheme that. on or about March 12, 2001, Associate 1 

received a $50~OOO cashier's check from the Grayville Representative as his lobbying fee. Associate 

1 then deposited this check into a checking account that he controlled. During the two-month period 

thereafter, Associate 1 structured cash withdrawals from his bank account totaling approximately 

$35,000, such thal no single withdrawal exceeded $10,000, the threshold level which would have 

triggered the financial instimtio.n's obligation to notify the Internal Revenue Service of the 

withdrawals. 

106. It was further pan of the scheme that, ~fter entering into the agreement, Associate I 

falsely told one or more individua~s affiliated with the Grayvi lie Representative that he was actively 

lobbying for Grayville'S selection pursuant to their agreement and did not disclose that defendant 

RYAN had already made known to Associate t that the prison selection had been made. 
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107. It was further part of the scheme that, on or about April 12, 2001, defendant RYAN 

announced his selection of GrayviUe as the chosen prison site in a public ceremony in Grayville, at 

which announcement RYAN publicly acknowledged, at Associate l' s recommendation, the efforts 

of the Grayville Representative in promoting Grayville's selection. 

Referring Wisconsin Energy To Associate 1 

108. At times material to the indictment: 

In or about mid-1999, Wisconsin Energy was seeking to hire a lobbyist in the State of 

Illinois to handle various regulatory and governmental issues in connection with a proposed project 

Wisconsin Energy was undertaking in Illinois. Udstuen was contacted by an intermediary, acting 

on behalf of Wisconsin Energy, to solicit Udstuen' s recommendation for an Illinois lobbyist 

109. It was further part of the scheme that Udstuen thereafter conferred with defendant 

RY AN, and RYAN and Udstuen agreed that Udstuen should recommend Associate 1 as the lobbyist 

for Wisconsin Energy. 

110. It was further part of the scheme that, in or about late 1999, Udstuen told Associate I 

that Associate 1 was being recommended as a lobbyist for Wisconsin Energy and that his 

recommendation was being made with the concurrence of defendant RYAN. 

1] 1. It was further part of the scheme that. after Wisconsin Energy hired Associate 1 as its 

lobbyist, Associate 1 gave Udstuen a S4.000 cash payment in the men's bathroom of a Chicago 

restaurant for making the referral of Associate 1. 

1 12. It was further part of the scheme that. after providing Udstuen with $4,000, Associate 

told Udstuen that he was also "taking care" of defendant RYAN relating to the referral of 

Wisconsin Energy. 

46 

A·OOO108 

• 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (52 of 448)



Case: 1 :02-cr-00506 Document #: 110 Filed: 12/17/03 Page 47 of 92 PagelD #:573 

Hiring Associate 1 As A Lohbyist For MPEA 

113. At times material to the indictment: 

A. The Metropolitan Pier and Exposition Authority C'MPEA") was an entity 

which received annual public funding and which made other requests through Illinois' General 

Assembly. Officers and directors of the lvIPEA were jointly appointed by the Governor and the 

Mayor of the City of Chicago. 

B. During and throughout the 1990's; MPEA had engaged a law finn 

(hereinafter, "Finn A") as its principal outside lobbyist to represent its interests before Illinois' 

General Assembly. 

114. It was further part of the scheme that, in 1999, defendant RYAN directed that 

Associate 1 be hired as an additiona11obbyist for MPEA. even though neither MPEA nor Firm A was 

seeking any additional lobbying assistance at that tilne. Beginning on or about January 1, 2000, at 

the direction ofFawell and defendant RYAN, Firm A hired Associate 1 as a "sub-lobbyist" with an 

annual retainer of $60,000 per year. This retainer was paid by MPEA to Firm A for disbursal to 

Associate 1 and continued for three years through December 31,2002. 

115. It was funher part of the scheme that, in calendar year 2000, the initial year of the 

lobbying relationship, Firm A had little or no work to give to Associate 1, and thus Associate 1 '5 

finn provided little or no lobbying services to MPEA. Thereafter, understanding that Associate 1 's 

firm would remain as a sub-lobbyist, Finn A provided Associate 1 's finn some basic assignmenls, 

which assignments previously had been performed by Firm A. 
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Autborizine the Award of Low Dieit Plates To Tho!e Providine Benefits To RYAl'i 

116. At times material to this indictment: 

The SOS Office was responsible for issuing license plates to qualifying 

individuals. In addition to the general distribution of plates, the SOS Office issued low-digit or 

specialty license plates, which were not generally available to any member of the public (collectively, 

the "low-digit plates"). During the period from January 1991 to January 1999, defendant RYAN 

personalty approved the award of the most coveted low~digit plates. 

Awarding Low Digit Plates To Thos!,'l froviding Campaign And Personal Benefits 

117. In or about October 1990, shortly before defendant RYAN' So November 1990 election 

as Secretary of State, defendant RYAN solicited, on behalf of Citizens For Ryan, a $75,000 loan 

from an individual known to RYAN (hereinafter"IndividualY'). Individual 3 then arranged for a 

$75,000 loan to Citizens For Ryan through a friend of Individual 3. Within two weeks of receipt of 

the loan, Citizens For Ryan repaid the loan in full, and no interest was charged for the loan. In or 

about November 1990, in a handwritten note, defendant RY AN personally acknowledged Individual 

3'5 efforts. 

118, It was further part of the scheme that, in or about early 199,1, shortly after 

defendant RYAN took office, RYAN initiated contact with Individual 3 and Individual 3's friend and 

awarded each with low~digit plates as rewards for their arranging the $75,000 loan to Citizens For 

Ryan. 

l19. It was further part. ofthe scheme that. thereafter. defendant RY AN awarded coveted 

low-digit plates to individuals as a reward for financial support provided to defend;mt RYAN and 

Citizens For Ryan. 
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Low Digit Plates Provided To Individ\lf!ll 

120. By no later than 1995; defendant RYAN rnet Individuall, who desired to obtain 

low digit plates for himself and family members. Individual 1 had acquired a number of low~digit 

plates frorn prior SOS Office administrations. 

121. It was further part of the scheme that. beginning in March 1996 and continuing 

through December 1998, defendant RYAN awarded Individuall a number onow-digit plates while 

receiving, annually, at least $500 or :note in personal checks from Individual 1. 

122. . It was further part of the scheme that, on or about September 5, 1997> defendant 

RY AN and Individual 1 had an in-person conversation in Chicago at a social event. In the 

conversation, Individual I expressed an interest in contributing to RYAN's gubernatorial campaign 

in the amount of $2,000. Individual 1 further indicated that he did not wish his contribution to be 

disclosed on campaign dlsclosure reports. In order to conceal the contribution to RYAN, RYAN 

directed that Individual 1 make out four $500 checks to RYAN and specified RYAN family 

members, which Individual 1 then did. 

123. It was further part ofthe scheme that defendant RY AN accepted gifts from Individual 

1 in December 1997 and December 1998 in violation ofR Y AN's stated gift policy and in violation 

of the 80S Office policy directive described above in paragraph 2(J) of Count One. 

124. It was further part of the scheme and to conceal the scheme that defendant RYAN 

failed to disclose the financial benefits he received from Individual t in 1997 and 1998 until after· 

federal investigators partiCipating in the Grand Jury Investigation first questioned RY AN on October 

16. 2000 about his relationship with Individual 1. 

49 

A-OOOIll 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (55 of 448)



Case: 1:02-cr-00506 Document#: 110 Filed: 12/17103 Page 50 of 92 PagelD #:576 

Warner Low Digit Plates 

125. It was further pan of the scheme that, in or about early 1991, defendant WARNER 

advised defendant RYAN that RYANneeded to keep close track of how low digit plates were issued 

and that RYAN should use the plates as a "plum." 

126. It was further part of the scheme that, beginning in the early 1990s and continuing 

through late 1998, defendant RYAN approved low-digit plate requests made by defendant 

WARNER. WARNER made the requests for, among others, a) numerous business associates and 

clients of his private insurance business and b) employees of his private business, both of which 

inured to his personal and financial benefit. 

127. It was further part of the scheme that, in order to raise campaign funds to benefit 

Citizens For Ryan, defendant WARNER solicited, among others, some of the individuals who had 

received low-digit plates approved by defendant RYAN at the request ofW ARNER. 

128. It was further part of the scheme that, 10 facilitate defendant WARNER's request for 

low-digit plates. one of defendant RYAN's government secretaries maintained a cash "kitty," 

consisting of cash that·W ARNER had given to her ipld which the secretary used to pay fees 

associated with many of WARNER's numerous lOW-digit plate requests. WARNER, who was the 

only individual for whom such arrangement was made, replenished the cash kitty periodically. 

129. It was further part of the scheme that defendant RYAN othe1Wise gave defendant 

WARNER preferential treatment in the lOW-digit license plate award process and awarded over 90 

low-digit license plates to WARNER and third parties. acting through WARNER. 
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TerminstinllG Investieators and tbe Reor::anizinu-IG Department 

130. At times material to the indictment: 

A. Beginning no later than 1991 and continuing through at least 1998, Citizens For 

Ryan, working principany through SOS Office departmental contacts, sponsored annual political 

fundraising events that relied upon SOS Office personnel selling political fundraising tickets. On" 

an annual basis, the two principal employee-based fundraising events raised approximately $500.000 

per year for Citizens For Ryan. 

B. . On behalf of Citizens For Ryan and related to the annual employee~based 

fundraisers, SOS Office chief of staff Scott Fawell mandated political fundraising "goals" for SOS 

Office departments. Cognizant ofF awell' s directives regarding fundraising activities, certain SOS 

Office employees, including supervisory employees in the Driver Services Department and Vehicle 

Services Department, individual1y sold thousands of dollars in fund raising tickets on behalf of 

Citizens For Ryan through various means. 

C. On approximately an annual basis until the late 1990s, in conjunction with 

the employee fundraising events, defendant RYAN participated in ceremonies with SOS Office 

employees to acknowledge individual SOS Office employees. who had sold substantial numbers of 

political fundraising tickets. Such particip~tion included RYAN taking photographs with some of 

the top fundraising ticket sellers from the SOS Office. 

D. By December 1994, shortly a~er the 1994 reelection campaign, Fawell and 

defendant RYAN were aware that agents of the IG Department had been or were investigating 

alleged official misconduct by employees of the Drivers Services Department and the Vehicle 

Services Department motivated by, or involving, the sale and distribution of Citizens for Ryan 
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fundrajsing tickets. including the following; 

1. In March 1993, the IG Departnlent had investigated alleged official 

misconduct by SOS Office employees ofthe Libertyville driver's license facility. During the course 

of the investigation, 10 Investigators obtained evidence that the alleged official misconduct may have 

been linked to sales of Citizens For Ryan fundraiser tickets by one or more SOS Office employees. 

During the investigation, IG Investigators seized a briefcase containing cash and fundraising tickets 

from the governmental office of an SOS Office employee who was a suspect in the criminal 

investigation. On or about March 9, 1993, the Inspector General, who reported to defendant RYAN, 

told RYAN that IG Investigators had locared fundraising-re1ated evidence in the SOS Office 

employee's governmental office. 

ii. In late March 1994, the IG Department had investigated allegations. 

aired on local television, that an SOS Office employee had solicited an auto parts dealer,regulated 

by the SOS Office, for fundraising tickets during state working hours. The fundraising-reiated 

allegations, which were aired on local television. were communicated to defendant RY AN_ 

lll. In April 1994, the IG Department had investigated official 

misconduct by an employee of the SOS Office's Naperville licensing facility. During the course 

of the investigation, IG Investigators belie\'ed that the alleged official misconduct may have been 

motivated by sales of Citizens For Ryan fundraising tickets by an SOS Office employee. On or 

about Apri1 26, 1994, at the direction of the Inspector General, an 10 Investigator called defendant 

RYAN and communicated the alleged fundraising-related mOlive directly to defendant RY AN~ 

lV_ In November 1994.1G Investigators learned that a driver involved in 

a widely-publicized fatal traffic incident may have obtained his commercial driver's license illegally 
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at the McCook driver's license facility. After the allegations were learned of by an IG Investigator 

and a preliminary inquiry was made, the allegations were reported to the Inspector General who, in 

turn, notified other high-ranking SOS Office officials of the allegations. 

13 I. It was further part of the scheme that, in December 1994, in an internal memorandum 

not intended for pubHc disclosure, Fawell reCommended to defendant RY AN that certain IG 

Investigators be tenninated and reassigned, in order to discourage investigations into improper 

political fundraising activities and related official misconduct benefitting defendant RYAN and 

Citizens For Ryan. 

132. It was further part of the scheme that, in one or more face-to-face meetings between 

FaweU and defendant RYAN following the distribution of the December 1994 memo, defendant 

RYAN agreed to Fawell's recommendation in the December 1994 memo as to the IG Department 

and thereafter authorized the tennination or reassignment of the majority of JG Investigators. 

133. It was further part of the scheme that, in or about January 1995, -Fawell directed a 

memorandum to defendant RYAN sununarizing the results oftheir meetings. including the decision 

to reassign IG Investigators who were "trouble." 

134. It was further part of the scheme that Fawell drafted and distributed written 

memoranda falsely justifying the decision to terminate IG Investigators and reorganize the IG 

Department as being based on budgetary cutbacks at the SOS Office. 

135. It was further part of the scheme that, from February 1995 through June 1995, most 

of the IG Investigators, including those who had made inquiries into allegations of official 

misconduct linked to fundraising ticket sales. were tenninated or reassigned. As a direct 

consequence of these actions, defendant RY AN and Fawell disabled the IG Department and 
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substantially hindered it from fulfil1ing its duties to; among other things. investigate aU allegations 

ofSOS Office misconduct, including allegations linked to fundraising efforts of Citizens For Ryan. 

Divertio: and Autborizing The Divertio2 or State Resources T () Benefit RYAN 

136. It was further part of the scheme that, at times between 1992 and 1998. defendant 

RYAN, Fawel1 and others authorized the diversion of SOS Office resources to benefit RYAN 

personally and Citizens For Ryan, inc1uding in connection with certain political campaigns defendant 

RYAN supported. 

137. It was further part of the scheme that, with respect to a 1995-96 primary campaign 

of then Texas Senator Phil Gramm., who was a candidate for president of the United States (the 

"Gramm campaign'·); defendant RYAN met with Fawell and Richard Ju]iano, another high-ranking 

50S Office official, to plan their panicipation in the Gramm campaign effort. 

138. It was further part ofthe scheme that, in planning a primary campaign budget for the 

Gramm campaign in IlIinois~ defendant R Y A.N proposed thal certain individuals be given 

"consulting" payments related to Gramm campaign. 

139. It was further part ofthe scheme that defendant RYAN, with the assistance a fFaweH , 

dctcnnined that RYAN, through certain of his family members, Fawell and Juliano would split the 

"consulting" payments from the Gramm campaign. 

140. It was further part ofthe scheme that defendant RY AN, with the assistance ofFawell 

and Udstuen, recruited Alan Drazek to par1idpate in t~e Gramm campaign through his company, 

American Management Resour~es ('"A:\1R",. In order to conceal the financial benefits that 

defendant RYAN and Fawell were to receive. RYAN. Fawell and Juliano used AMR as a conduit 

to funnel the "consulting" payments they were recei\·jng. As further part ofthe effort to concea~ at 
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no time did RYAN ~ Fawel j or Juliano disclose to the Gramm campaign that F aweU or RYAN would 

be financial beneficiaries of the AMR payments. 

141. It was further part of the scheme that. during the Granun campaign, Fawell. Juliano 

and other SOS Office employees working at their directIon, and with the authorization and 

knowledge of defendant RYAN, perfonned campaign work on state time and utilized state resources 

to benefit the Gramm campaign. In particular. Fawell, Juliano and other SOS Office employees 

personally participated in campaign activities, including campaign meetings, phone conferences, 

political fundraisers" organizational meetings, strategy sessions, as well as public appearances with 

Gramm. Many of the campaign activities occurred during the business day and utilized SOS Office 

resources. 

142. It was further part of the scheme that, from in or about September 1995 to in or 

about March 1996. defendant RYAN, Fawell and Juliano caused over 532,000 in payments to be 

made from the Gramm campaign through AMR to individuals and entities RYAN, Fawell and 

Juliano designated. RYAN directed his share of the "consulting" payments to certain family 

members, who did not perfol1l1 bona fide services for the Gramm campaign. 

143. It was further part of the scheme that defendant RYAN concealed the benefits he 

received from the Gramm campaign by a) omitting the income on his 1995 and 1996 Statement of 

Economic Interest fonns~ and b) omitting the Gramm campaign related Income from his original and 

amended 1995 and 1996 federal and state tax returns prior to the public di.sclosure of his payments 

during the course of the Grand Jury Im·estigation. 

144. It was further part of (he effon to conceal the nature of defendant RYAN's 

participation in the scheme that, in 2002. in amending, fol' the second time, his 1995 and 1996 
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federal and state tax retmns to disclose the Gramm payrnents)+RYAN made false and misleading 

statements by indicating that it was the Gramm campaign's idea for RYAN to receive funds related 

to (he Gramm campaign. 

Concealine Misconduct And Obstructio2 the Grand Jur\' Investigation 

Shredding Incident 

145. It was further part of the scheme that, in or about September 1998, after learning 

ofthe existence of the Grand Jury Investigation (as set forth in paragraph 4 above). Scott Fawell, in 

the presence of defendant RYAN and in anticipation of law enforcement action. directed SOS Office 

employees, including William Mack, to "clean up" Citizens For Ryan related documents on SOS 

Office premises. 

146. It was further part of the scheme that, after Fawell gave Mack the directive in the 

presence of defendant RYAN, Mack gathered together a number of SOS Office employees and 

directed them to shred voluminous amounts of material present in the SOS executive offices. Such 

shredding occurred late into the evening and filled numerous garbage bags, which bags were 

transported out of the executive office area that evening. Such shredded and destroyed documents 

were re]evant and materia] to the Grand Jury lnvestigation and included ~ampaign-related financial 

reports, low-d.igit license plate requests, candidate schedules, campaign press releases, computer 

files, volunteer information and other campaign related infonnation that had been created and 

maintained by SOS Office employees on SOS Office premises. 

147. It was further part ofthe scheme that. shortly after the shredding was complete. Mack 

personally contacted defendant RYAN and Fawell to infonn each that the 50S Office had been 

"cleaned up." 
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Interviews of RYAN In Re1ation To Grand Jury Investigation 

148. It was further part of the scheme that defendant RYAN made materia1 false 

statements in three interviews with law enforcement agents who were conducting the Grand Jury 

Investigation, including the following; 

A. In the January S, 2000, interview, defendant RYAN made false material 

statements by stating, in substance, that: 

i. On each occasion when RYAN was a guest of Associate 2 in 

Jamaica, RYAN paid his own way and also paid all his own expenses, including lodging. Regarding 

lodging in Jamaica, RYAN said that the cost was $1,000 per week, which RYAN believed was the 

going rate for lodging at the property. RYAN further stated he paid the lodging fee out of his own 

pocket. In addition, and related to the Jamaica inquiries by federal investigators, RYAN caused 

checks purporting to be his payments for lodging to be provided to federal investigators. 

ii. RYAN was totally unaware ofthe pricing and contents of the South 

Holland Lease and did not personally take part in the negotiation of the lease; 

iii. RY AN had no recollection or knowledge ofthe original negotiations 

ofthe Joliet lease; 

iv. Regarding RYAN's appointment ofW ARNER to the McPier board, 

RYAN stated it was a resigning board member's recommendation thatRY AN appoint WARNER 

and RYAN merely went along with the recommendati.on. 

v. Insp~ctor General Dean Bauer never infonned him ofthe finding of 

the briefcase and the campaign fundraising tickels at the Libertyville raid; and no one at the SOS 

Office, including Dean Bauer. ever linked ticket sales 10 improper licensing. 
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B. In the October 16,2000, interview, defendant R¥ AN made false material 

statements by stating, in substance, the following: 

1. RYAN never had any discussions with defeodant WARNER regarding 

WARNER's interest in the Joliet lease or any 80S Office lease, and, further, RYAN had no personaJ 

knowledge of WARNER profiting in any way regarding the Joliet lease; 

ii. RY AN had no idea how WARNER could have had advance knowledge of the 

SOS Office looking into a lease in the Joliet area and RY AN provided no advance infonnation to 

WARNER regarding future leases with the SOS Office; and. 

iii. RY AN had no personal financial relationship with WARNER. 

C. In the February 5,2001, interview, defendant RYAN made false material 

statements by stating, in substance, the following: 

With respectto a conversation on a boa.t trip with Individual 1 that resulted in RYAN 

receiving four $500 checks from Individual I, RYAN stated that he did not give Individual 1 the 

name of his son, nor did he write down the names or addresses of his son or his son's wife and . . 

provide them to Individual 1. 
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149. On or about August 3, 2000, at Chicago, in the Northern District of Illinois, Eastern 

Division, and Springfield, Illinois. 

GEORGE H. RYAN, SR. and 
LAWRENCE E. WARNER, 

defendants herein. for the purpose of executing the aforesaid scheme, and attempting to do so. did 

knowingly cause to be delivered by mail according to the direction thereon an envelope containing 

a $43.760.89 check from the State of I11inois relating to the Validation Stickers contract, and 

addressed to: 

American Decal & Mfg. Co. 
4100 West Fullerton 
Chicago. IL 60639 

In violation ofTitIe 18. United States Code, Sections 1341} 1346 and 2. 
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COUNT THREE 

The SPECIAL APRR.. 2002 GRAND JURy fUrther charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 2-148 of Count Two 

of this indictment are herebyrealleged and incorporated herein as if fully set forth herein. 

2. On or about January II, 1999, at Chicago, in the Northem District of 

IllinoiS, Eastern Division, and Springfield, Illinois. 

GEORGE H. RYAN, SR. and 
LA~NCEE"WARNER 

defendants herein, for the purpose of executing the aforesaid scheme, and attempting to do so, did 

knowingly cause to be delivered by mail according to the direction thereon an envelope containing 

a State of fllinois check in the amount of $18,561.69 relating to the Joliet Lease, and addressed to: 

Joliet Ma.ple Limited Liability 
Park Place Investment 
800 N. Clark Street Suite 219 
Chicago, IL 60610 

In violation of Title 18, United States Code, Sections 1341, 1346 and 2. 
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COUNT FOUR 

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1~4 of Count One and paragraphs 1-148 of Count Two of 

this indictment are hereby realleged and incorporated herein as if fully set forth herein. 

2. On or about December 28, 1998. at Chicago, in the Northern District ofIlJinois, Eastern 

Division. and elsewhere, 

GEORGE H. RYAN. SR. and 
LAWRENCE E. WARNER, 

defendants herein, for the purpose of executing the aforesaid scheme, and attempting to do so, did 

knowingly cause to be delivered by mail according to the direction thereon an envelope containing 

a check from IBM -in the amount of $21,295.18 relating to the computer system, contract and other 

sos Office computer· related contracts, and addressed to: 

Omega Consulting 
3101 N. Western Avenue 
Chicago, IL 6061 8 

In violaiion of Title 18, United States Code. Sections 1341, 1346 and 2. 
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COUNT FIVE 

The SPECIAL APRIL 2002 GRAND ruRY further charges: 

I. The allegations in paragraphs 1-4 of Count One and paragraphs 2-148 of Count Two 

of this indictment are hereby real1eged and incorporated herein as if fully set forth herein. 

·2. On or about January 12, 1999, at Chicago. in the Northern District 

of Illinois, Eastern Division, and Springfield, Illinois, 

GEORGE H. RYAN. SR. and 
LAWRENCE E. WARNER, 

defendants herein, for the purpose of executing the aforesaid scheme, and attempting to do so, did 

knowingly cause to be delivered by mail according to the direction thereon an envelope containing 

a check in the amount of $7,098.65 from Omega Consulting Group and relating to IBM, and 

addressed to: 

American Management Resour~es 
7831 Churchill 
Morton Grove, IL 60053 

In violation of Title 18, United States Code. Sections 1341, 1346 and 2. 
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COUNT SIX 

The SPECIAL APRil.. 2002 GRAND JURy further charges: 

1. The al1egations in paragraphs I ~4 of Count One and paragraphs 2-148 of Count Two 

of this indictment are hereby reaHeged and incoIporated as if fully set forth herein. 

2. On or about January 22, 1999. in the Northern District ofIBinois, Eastern Division,· 

and Springfield; TIlinois. 

GEORGE H. RYAN, SR., 

defendant herein, for,the purpose of executing the aforesaid scheme to defraud, and attempting to 

do so, did knowingly cause to be delivered by mail according to the direction thereon an envelope 

containing a State of Illinois check in the amount of $10,000 relating to the South Holland Lease 

addressed to: 

16475 Van Dam Road Building Pannership 
16835 South Halsted 
Harvey. Illinois 60426-6113 

In violation of Title 18, United States Code, Sections 1341, 1346 and 2. 
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CQUNTSEVEN 

The SPECIAL APRlL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 2-14& of Count 

Two of this indictment are hereby realleged and incorporated herein as if fully set forth herein. 

2. On or about November] 5, 2002, at Chicago, in the Northem District of Illinois, 

Eastern Division, and elsewhere, 

GEORGE H. RYAN, SR. and 
LAWRENCE E. WARNER, 

defendants herein, fOr the purpose of executing the aforesaid scheme, and attempting to do so, 

did knOv,1ngJy cause to be delivered by mail according to the direction thereon an envelope 

containing a check"from Viisage in the amount of$18,902.79 relating to the digital licensing 

contract, and addressed to: 

National Consulting Company 
3101 North Western Avenue 
Chicago, IT... 60618 

In violation of Title 18. United States Code, Sections 134 t 1346 and 2. 
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COUNT EIGHT 

The SPECIAL APRIL 2002 GRAND JURY further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 2-148 of Count Two 

of this indictment are hereby realleged and incorporated herein as ifful1y set forth herein. 

. 2. On or about January 19, 1999, at Chicago, in the Northern District ofIHinois. 

Eastern Division, and Springfield, Dlinois, 

GEORGE H. RYAN, SR., and 
LAWRENCE E. WARNER, 

defendants herein, for the purpose of executing the aforesaid scheme, and attempting to do so, 

did knowingly cause to be delivered by mail according to the direction thereon an envelope 

containing a State ofIJlinois check in the amount of$IO,005 relating to the Bellwood Leaset and 

addressed to: 

Wells Mannbeim Partnership 
1839 North Lincoln 
Chica.go, IL 606] 4 

In violation of Title 18, United States Code, Sections 1341, 1346 and 2. 
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COUNT NINE 

The SPECIAL APRIL 2002 GRAND JURY further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 2-148 of Count 

Two of this indictment are hereby realleged and incorporated herein as if fully set forth herein. 

2. On or about April 14, 1999. at Chicago. in the Northern District of Illinois. 

Eastern Division. 

GEORGE H. RYAN, SR. and 
.. LA WRENCE E. WARNER, 

defendants herein, for the purpose of executing the aforesaid scheme, and attempting to do so, 

did knowingly cause to be delivered by mail according to the direction thereon an envelope 

containing a check in the amount of $18,590.82 relating to the 17 N. S~ate Lease, and addressed 

to: 

National Consulting 
3101 N. Western Avenue 
Chicago, IL 60618 

In violation of Title 18, United States Code, Sections 1341, 1346 and 2. 
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COUNT TEN 

The SPECIAL APRIL 2002 GRAND JURY further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 2-148 of Co lInt 

Two of this indictment are hereby realleged and incorporated as if fully set forth herein. 

2. On or about March 12, 2001, in the Northern District of Illinois, Eastern 

Division, and elsewhere, 

GEORGE H. RYAN. SR. 

defendant herein, and Associate I, for the purpose of executing the aforesaid scheme to defraud, and 

attempting to do so, knowingly did cause to be deposited with a private and commercial interstate 

carrier for delivery according to the directions thereon, an envelope containing a cashier's check in 

the amount of $50,000, which represented a lobbyist fce relating to the Grayville representative; 

addressed to Associate 1 in Springfield, IHinois. 

In violation of Title 18, United States Code, Sections 1341, 1346 and 2. 
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COUNT ELEVEN 

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One of this indictment are hereby 

real1egcd and incolporated herein as if fully set forth herein. 

2. On or about January 5,2000; in Chicago, in the Northern District of Illinois. Eastern 

Division, and elsewhere, 

GEORGE H- RYAN, SR.. 

defendant herein, did knowingly and willfully make materially false, fictitious and fraudulent 

stacements artd representations in a matter within the jurisdiction of the Federal Bureau of 

Investigation, an agency within the executive branch of the Government of the United States, 

when he:: staled the following: 

l. On each occasion when RYAN was a guest of Associate 2 in Jamaica, 

RYAN paid his own way and also paid aU his own expenses, including lodging. Regarding 

lodging in Jamaica. RYAN said that the cost was $1,000 per week, which RYAN believed was 

the going rate for lodging at the property. RYAN further stated he paid the lodging fee out of his 

own p.ocket. 

11. RYAN was totally unaware of the pricing and contents of the South 

Holland Lease and did not personally take part in the negotiation of the lease; 

iii. RYAN had no recollection or knowledge of the original negotialions 

of the Joliet lease; 

iv. Regarding RYAN's appointment of WARNER to the McPier board. 

RYAN stated it was a resigning board member'S recommendation that RYAN appoint 
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WARNER and RYAN merely went along with the recommendation. 

v. Inspector General Dean Bauer never informed him of the finding of 

the briefcase and the campaign fundraising tickets at the Libertyville raid; and no one at the 80S 

Office. including Dean Bauer, ever linked ticket sales to improper licensing. 

AU in violation of Title ] 8, United States Code, Section lOOI(a)(2). 
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COUNTJWELVE 

The SPECIAL APRlL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One of this indictment are hereby 

realleged and incorporated herein as if fuJJy set forth herein. 

2. On or about October 16, 2000, in Chicago, in the Northern District ofminois, 

Eastern Division, 

GEORGE H. RYAN, SR., 

defendant herei~ did knowingly and willful1y make materially false, fictitious and fraudulent 

statements and representations in a matter within the jurisdiction of the Federal Bureau of 

Investigation, an agency within the executive branch of the Government of the United States, 

when he stated the following: 

I. RYAN never had any discussions with defendant WARNER regarding 

WARNER's interest in the Joliet lease or any SOS Office tease, and, further, RYAN had no 

personal knowledge ofW ARNER profiting in any way regarding the Joliet lease; 

ii. RYAN had no idea how WARNER could have had advance knowledge of the 

SOS Office looking into a Jease in the Joliet area and RYAN provided no advance infonnation to 

WARNER regarding future leases with the SOS Office; and 

iii. RY AN had no personal financial relationship with WARNER. 

All in violation of Title 18, United States Code, Section 1001 (a)(2). 
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CQUNT THIRTEEN . 

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The aUegations in paragraphs 1-4 of Count One ofthis indictment are hereby 

rea.I1eged and incmporated herein as if fully set forth herein. 

2. On or about February 5, 2001, in Chicago, in the Northern District of Illinois. Eastern 

Division. 

GEORGE H. RY AN, SR., 

defendant herein, did knowingly and willfully make materially false, fictitious and fraudulent 

statements and representations in a matter within thejurisdiction ofthe Federal Bureau of 

Investigation, an agency within the executive branch of the Government of the United States, 

when he stated the fOllowing: 

With respect to a conversation on a boat trip with fudividual 1 that resulted in 

RYAN receiving four $500 checks from Individual 1. RYAN stated that he did not give 

Individual 1 the name of his son. nor did he write down the names or addresses of his son or his 

son's wife and provide them to Individual 1. 

All in violation of Title 18, United States Code, Section 1001(a}(2). 
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COUNT FOURTEEN ~. 

The SPECIAL APRIL 2002 GRAND JURY further charges: 

I. The allegations in paragraphs 1-4 of Count One of this indicnnent are hereby 

reaUeged and incorporated as if fulJy set forth herein. 

2. In about September 1998, in Chicago. in the Northern District ofIHinois, Eastern 

Division, and elsewhere, 

LAWRENCE E. WARNER, 

defendant herein, attempted to commit extortion, which extonion obstructed, delayed and 

affected conunerce. by knowingly attempting to obtain property in the fonn of payments. from 

American Decal Manufacturing under the color of official right and induced by the wrongfuJ use 

of actual and threatened fear of economic hann, 

In violation of Title 18, United States Code, Sections 1951 and 2. 
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COUNT FlFTEEN 

The SPECIAL APRIL 2002 GUND lUR Y further charges: 

1. The allegations in paragraphs 1~4 of Count One of this indictment are hereby 

realleged and incorporated as if fully set forth herein. 

2. On or about May 18, 1998. in Chicago, in the Northern District of Illinois. Eastern 

Division, and elsewhere, 

LA WRENC£ E. WARNER. 

defendant herein, knowingly conducted and attempted to conduct a financial transaction affecting 

interstate commerce, when defendant caused a National Consulting Company check to be issued. 

made payable to American Management Resources, on North Coinmunity Bank account number 

1403880, in the amount of$I,666.67, which financial transaction involved the proceeds of 

specified unlawful acti'vity, namely. acts and activities constituting mail fraud, in violation of 

Title 1 S, United States Code, Sections 1341 and 1346, and extortion, in violation of Title 18, 

United States Code, Section 1951, related to the SOS Office validation stickers contract, as 

further described in Count Two of this indictment, knowing that the transaction was designed in 

whole and in part to conceal the nature, source, and ownership of the proceeds of said specified 

unlawful activity. and while conducting and attempting to conduct said financial tra.nsaction, 

knew that the property involved in the financial transaction represented the proceeds of some 

form of unlawful activity, 

In violation of Title 18, Ulli[ed States Code. Sections 1956(a)(I )(B)(i) and 2. 
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CQUNT SIXTEEN 

The SPECw.. APRIL 2002 GRAND WRY further charges: 

1. The allegations in paragraphs 1--4 of Count One of this indictment are hereby 

realJeged and incorporated herein as if fully set forth herein. 

2. On or about July 31, 1997, in the Northern District ofnlinois, Eastern Division, 

and elsewhere, 

LA WRENCE E. WARNER, 

defendant herein, knowingly conducted and anempted to conduct a financial transaction affecting 

interstate conunerce, when defendant caused an Omega Consulting Group Ltd. check to be 

issued, made payable to American Management Resources, on North Community Bank account 

number 1701044, in the amoUnt of $43.453, which financial transaction involved the proceeds of 

speCified unlawful activity, namely, acts and activities constituting mail fraud, in violation of 

Title 18, United States Code, Sections 1341 and 1346, and extortion, in violation ofTWe 18, 

United States Code, Section 1951. related to the computer system contract and other SOS Office 

computer-related contracts. knowing that the transaction was designed in whole and in part to 

conceal the nature, source, and ownership of the proceeds of said specified unlawful activity, and 

while conducting and attempting to conduct. said financial transaction, knew that the property 

involved in the financiaJ transaction represented the proceeds of some fonn of unlawful activity, 

In violation of Title 18, United States Code. Sections 1956(a)(I)(B)(i) and 2. 
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COJ,JNT SEVENTEEN -

The SPECIAL APRIL2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One of this indictment are hereby 

realleged and incorporated as if fully set forth herein. 

2. Beginning on or about July 31. 1997 and continuing through at least August 5, 

1997, in Chicago, in the Northern District of Illinois, Eastern Division, and elsewhere, 

LA WRENCE E. WARNER. 

defendant herein, for- the purpose of evading the reponing requirements of Title 31, United States 

Code, Section 53 13 (a) and regulations prescribed rhereunder. structured and assisted in 

structuring and attempted to structure and assist in structuring, a transaction with the North 

Community Bank, a domestic financial institution, namely, the withdrawal of$14,000 in United 

States currency from his Omega Consulting Group Ltd. checking account into two separate 

transactions at different branches of the North Community Bank and involving the cashing of 

two checks, each in an amount under S 1 0,000, as described below: 

Check NQ. Date of Check 

1071 July 31, 1997 

1072 July 31,1997 

Amount 

$9,000. 

$5,000 

Dille Check Cas~ 

August 4, 1997 

August 5, 1997 

3. Defendant WARNER committed this offense while violating other laws of the 

United States, as set forth in Count One of this illdic.tment, a.nd as part of a pattern of illegal 

activity involving more than $1 OOpOO in a 12 month period commencing on May 5, 1997; 

in violation ofTit1e 31, United States Code. Section 5324(a)(3) and (d)(2). 
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COUNT EIGHTEEN • 

The SPECIAL APRIL 2002 GRAND JURy funher charges: 

1. The allegations in paragraphs 1-4 of Count One of this indictment are hereby 

realleged and incoIPorated herein as if fully set forth herein. 

2. At times material to this indictment: 

A. RYAN Relative One was the husband of a RYAN Daughter. 

B. Individua12 was a caretaker for defendant RYAN's mother-in-law. 

Income and Expenditure Reports (D-2s) 

C. CFR was required under Illinois law to file income and expendirure 

reports (0~2s» typicaUy on a semi-annual basis, with the Illinois State Board of Elections. The 

0-2s reported the amount and purpose of each expenditure of$150 or more incurred by CFR. At 

the time of filing, each 0-2 was verified for truth and completeness by the treasw-er of CFR. 

D. Campaign Reporting Services ("'CRS") was a Springfield-based firm that 

was hired by CFR to prepare its D-2 campaign disclosure forms beginning no later than 1991 and 

continuing through 1998. CFR paid a monthly fee to CRS for the preparation of the D-2's and 

related services provided to CFR. Said monthly fee was increased from $2,000 per month to 

$3,000 per month in approximately early 1994. 

E. Agents and employees ofCFR provided CRS with the infonnation 

necessary to prepare the D-2s. As a general practice. agenls and employees of CPR prepared for 

each check a voucher describing the amount and purpose of the check. The information on the 

vouchers was used by CRS to prepare the 0·25. On occasion, when a CFR check was written or 

issued by defendant RYAN or other authorized agents of CFR without a corresponding voucher, 
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the purpose of the expenditure was listed on the check or was otherwise made known to CRS in 

order to prepare the D-2s. 

Applicable Law and Duties 

F. Defendant ltV AN had a legal duty and obligation. under the Internal 

Revenue Code and regulations and rules issued thereunder. to report accurately ail income that he 

had received during a particular year on the annual joint income tax rerum that he filed. 

G. Defendant RYAN was pennitted under Illinois law to use CFR funds for 

personal expenditures. but was required under the Internal Revenue Code and regulations and 

rules issued thereunder) to report as income on bis joint income tax return CFR expenditures 

made for any personal purposes. 

H. Defendant RYAN was not pennitted. under the Internal Revenue Code and 

regulations and tules issued thereunder. to shift tax liability for his income to nominees or third 

parties by having the income payments made in the name of nominees or third parties. 

I. Defendant RYAN was requited. under the Internal Revenue Code and 

regulations and rules issued thereunder, to repon as income on his joint tax returns any income. 

including payments. cash. bribes or gratuities that he received by virtue of his official position. 

The Corrupt Endeavor 

3, Beginning in approximately January of 1991 and continuing through 

approximately December of2oo2, at Chicago and elsewhere in the Northern District of Illinois, 

Eastern Division, and elsewhere, 

GEORGE H. RYAN, SR., 

defendant herein. corruptly obstnlcted and impeded and endeavored to obstruct and impede the 
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Internal Revenue Service in the due administration of Title 2~, United States Code, namely the 

correct reporting of income and identification, assessment, and collection aftaxes and tax penalties 

due the United States. 

Citizens For Ryan Funds 

4. It was part of the corrupt endeavor that on numerous occasions. defendant RYAN 

used CFR funds to pay his and certain family members' personal expenses and to provide 

personal gifts (including payments for travel related expenses) for the benefit ofthird parties, and 
,," 

misled and knowingly faBed to infoITll the CFR agents and employees, eRS, and other outside 

finns preparing the D-2s for CFR of the nUIllerous personal expenses he had incurred and 

personal gifts that he had purchased with CFR 'funds. 

5. It was further part of the corrupt endeavor that defendant RYAN. acting in concert 

with other agents and employees ofCFR. and others, caused income that he was receiving from 

both CFR and third parties to be diverted, paid and allocated to others, including family 

members, thereby depriving the IRS of accurate infonnation as to his troe income as well as the 

troe income of the individuals to whom he diverted. paid and allocated his income. 

6. It was further part of the corrupt endeavor that in order to conceal personal 

expenditures of CFR funds, defendant RYAN wrote, and caused agents and employees of CPR to 

write, false and misleading notations on CFR checks issued to family members indicating that 

expenditures were for "consulting" or "campaign work" when, ira truth and fact, the expenditures 

were gifts to family members. 

7. It was further part of the corrupt endeavor that during the period from July 1996 

through August 1997, defendant RYAN caused eFR checks totaling $55,000 (0 be issued to 
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RYAN Relative One, purportedly for campaign-related services. knowing that RYAN Relative 

One perfonned no services for said money and that the payments were gifts directed by RYAN. 

8. It was further part of the couupt endeavor that by misleading and knowingly 

failing to inform the CfR agents and employees, CRS, and other outside firms preparing the D-

25 for CFR of the numerous personal expenses he had paid and personal gifts that he had given 

with CFR funds, defendant RYAN caused D-2s to be filed on behalfofCFR which falsely 

described numerous personal expenses and gifts as being campaign or political expenses. 

9. It was further part of the couupt endeavor that during the period from on o~ about 

August 7, 1998 through on or about November 6, 1998. defendant RYAN issued and caused to 

be issued four CFR checks totaling $6,000 payable to Individual 2. 

J O. It was further part of the corrupt endeavor that to avoid public disclosure on the 

D-2s of the gifts that he was giving to family members with CFR money, defendant RYAN only 

gave CFR money directly to family members who did not have the same surname (Ryan) and 

used third parties to funnel CFR funds to one or more family members who shared his surname. 

II. It was further part of the corrupt endeavor that defendant RYAN and agents and 

employees ofCFR used CRS to funnel CFR funds to one or more RYAN family members whose 

surname was R~n. In or after 1994, when CRS increased its monthly fee to CFR by Sl ,000 per 

month, CRS, at CFR's direction, began making a monthly payment of$1 ,000 to one or more· 

RYAN family members who provided little or no service to either CRS or CFR. 

12. It was further part of the corrupt endeavor that on numerous occasions, agents or 

employees ofCfR issued IRS Fonn 10995 to the family members and associates of defendant 

RY AN who had received monetary gifts of CFR funds, which fonn 1099s listed the CFR 
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payments made to them as "non-emp]oyee compensation," thereby concealing and 

misrepresenting the true nature of said payments. 

13. It was further part of the corrupt endeavor that each year. defendant RY AN 

provided and caused to be provided to his accountant a list of the personal expenses that had 

been paid with CFR funds, knowing that said list was prepared in reliance On the 0-2's and 

knowing further that as a resuJt of his concealment and deceit, said list substantially understated 

the actual amount of personal expenses that he had paid, and gifts that he had given. using CFR 

funds. 

Gramm Campaign Payments 

14. It was further part of the corrupt endeavor that, with respect to a 1995-96 primary 

campaign of then Texas Senator Phil Gramm, who was a candidate for president of the United 

States (the "Gramm campaign"), defendant RYAN met with Fawell and Richard Juliano. another 

high-ranking SOS Office official, to plan their participation in the Gramm canlpaign effort. 

15. It was further part of the corrupt endeavor that, in planning a primary campaign 

budget for the Gramm campaign in Illinois. defendant RYAN pToposed that certain individuals 

be given "consulting" payments related to Gramm campaign. 

16. It was further part of the corrupt endeav~r that defendant RYAN, with the 

assistance of Fawell. determined that RYAN, through certain of his family members, Fawell and 

Juliano would split the "consulting" payments from the Gramm campaign. 

17. It was further part of the corrupt endeavor that defendant RYAN, with the 

assistance of Fa well and Udstuen. recruited Alan Drazek Lo participate in the Grarrun campaign 

through his company, American Management Resources. In order to conceal the financial 
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benefits that defendant RYAN and Fawell were to receive. RYAN, Fawell and Juliano used 

AMR as a conduit to funnel the "consulting" payments they were receiving. As further part of 

the effort to conceal, at no time did RYAN, Fawell or Juliano disclose to the Gramm campaign 

that Fawell or RYAN would be financial beneficiaries of the AMR payments. 

18. It was further part of the corrupt endeavor that, from in or about September 1995 

10 in or about March 1996, defendant RYAN, Fawel1 and Juliano caused over $32,000 in 

payments to be made from the Gramm campaign through AMR to individuals and entities 

RYAN, Fawell and J.uliano designated. RYAN directed his share of the "consulting" payments 

to certain family members, who did not perfonn bona fide setvices for the Gramm campaign. 

19. It was further part of the corrupt endeavor that defendant RYAN concealed the 

benefits he received from the Gramm campaign by a) omitting the income on his 1995 and 1996 

Statement of Economic Interest forms; and b) omitting the Gramm campaign related income 

from his original and amended 1995 and 1996 federal and state tax returns prior to the public 

disclosure of the Gramm campaign payments during the course of the Grand Jury Investigation. 

20. It was further part of the corrupt endeavor that, in 2002) in amending. for the 

second time. his 1995 and 1996 federal and state tax returns to disclose the: Gramm payments, 

RYAN made false and misleading statements by indicating that it was the Gramm campaign) 

idea for RYAN to receive funds related to [he Gramm campaign. 

Use of Cash 

21. It was further part of the corrupt endeavor that defendant RY AN obtained and' 

failed to report cash and other financial benefits as income on his federal and state tax returns. 

22. It was further part ofthe corrupt endeavor that defendant RYAN spent cash that 
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he received from third parties for his personal use, thereby minimizing any documentation of his 

personal expenses. Such personal expenditures of cash included cash expenditures on frequent 

gambling trips to various casinos. cash expenditures relating to out~of-state trips and cash 

expenditures for gifts to and for the benefit of RY AN family members and others. 

Receipt of Money from Political Supporters 

23. It was further part ofthe corrupt endeavor that on more than one occasion, 

defendant RYAN received money from political supporters which he deposited into his personal 

account and used for personal expenses without advising any agents or representatives of CFR., 

and thereby knowingly caused said payments to be omitted from the D-2s filed by CFR. 

Defendant RYAN failed to advise his accountants that he had received such payments and failed 

to report said payments as income on his federal tax returns. 

24. It was further part of the conupl endeavor that in order to conceal payments in the 

amount of$2,000 made to him by Individual I in approximately September of 1997, defendant 

RY AN directed Individual I to make out four $500 checks to defendant RYAN and specified 

RYAN family members, which Individual 1 then did. Defendant RYAN failed to report said 

payments as income on his tax returns and, until the issue was raIsed in an inlerview with federal 

law enforcement officials, failed to report said payments on his Statement of Economic Interest 

for the year 1997. 

Filing or False Tax Returns 

25. It was further part of the corrupt endeavor that on or about April 15. 1996. 

defendant RYAN filed a materially false individual income tax return, IRS fonn 1040, for the tax 

year 1995, in which he knowingly understated his actual gross income. 
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26. It was further part of the corrupt endeavor that on or about April 15. 1997, 

defendant RYAN filed a materia1Jy fruse individual income tax return, IRS fonn 1040, for the tax 

year 1996, in which be knowingly understated his actual gross income. 

21. It was further part of the corrupt endeavor that on or about April 15, 1998, 

defendant RYAN filed a materiaUy false individual income tax return, IRS fann 1040, for the tax 

year 1997, in which he knowingly understated his actual gross income. 

28. It was further part of the corrupt endeavor that on or about April 15, 1999, 

defendant RYAN filed a materially false individual income (ax return, IRS form 1040, for the tax 

year 1998, in which he knowingly understated his actual gross income. 

29. It was further part of the corrupt endeavor that on or about February 19, 1998, 

after defendant RYAN was an announced candidate for Governor, RYAN filed amended tax 

returns, IRS Forms ] 040X. for the years 1995 and 1996, in which he increased the amount of his 

reported income for 1995 and 1996 based on additional personal expenditures ofCFR funds. but 

still omitted substantial income that he had received and diverted to family members or others. 

30. It was further part of the corrupt endeavor that on or about December 21, 2002, 

after publicity about his family members receiving money in connection with the presidential 

campaign of Phil Granun, defendant RY AN filed second amended tax returns, IRS Fonns 

1040X, for the years 1995 and 1996. in which he included the income he had received from the 

presidential primary campaign and falsely stated to the Internal Revenue Service that it was the 

presidential primary campaign's idea for defendant RYAN to receive funds personally related to 

the presidential primary campaign. 

31. It was further part of the corrupt endeavor that on or about December 21, 2002, 

83 

A-000145 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (89 of 448)



-. 
Case: 1 :02-cr-00506 Document #: 110 Filed: 12/17/03 Page 84 of 92 PagelD #:610 

defendant RY AN filed a materially false amended income tax return, IRS fonn l040X. for the 

tax year 1997, in which he understated his actual gross income, 

32. It was further part ofthe corrupt endeavor that defendant RYAN caused family 

members and other recipients of gifts that he had given to file income lax returns that overstated 

their income based on the inc1usion as income of money or gifts given to them by defendant 

RYAN. 

All in vioLation of Title 26, United States Code. Section 72 1 2(a). 
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CQUNT NINETEEN -

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs ]-24 of Count 

Eighteen of this indictment are hereby realleged and incorporated herein as if fully set forth 

herein. 

2. On or about February 17, 1998, in the Northern District of Illinois, Eastern Division, 

and elsewhere, 

GEORGE H. RYAN, SR., 

defendant herein, wilIfuI1y made and subscribed, and caused to be made and subscribed, an amended 

joint United States Individual Income Tax Return (Fonn 1 040X with schedules and attachments) for 

the calendar year 1995, which return was verified by a written declaration that it was made under the 

penalties ofpetjury, and 'filed with the Internal Revenue Service, which return he did not believe to 

be true and correct as to every material maner, in that the defendant listed his adjusted gross income 

as being $120,542.00, whereas, in truth and fact, as the defendant well knew, his adjusted gross 

income was substantially in excess of said amount; 

In violation of Title 26, United States Code, Section 7206(1). 
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COUNT TWENTY 

The SPECIAL APRll. 2002 GRAND JURy further charges: 

L The allegations in paragraphs J-4 of Count One and paragraphs 1-24 of Cmmt 

Eighteen of this indictment are hereby realleged and inCOIpOraled herein as if fully set forth herein. 

2. On or about February 11, 1998. in the Northern District of Illinois, Eastern Division. and 

elsewhere, 

GEORGE H. RYAN. SR., 

defendant herein, willfully made and subscribed. and caused to be made and subscribed, an amended 

joint United States Individual Income Tax Return (Fonn 1 040X with schedules and attachments) for 

the calendar year 1996, which return was verified by a written declaration that it was made under the 

penalties ofperjury, and filed with the Internal Revenue Service, which return he did not believe to 

be true and correct as to every material marter, in that the defendant listed his adjusted gross income 

as being $137,908.00, whereas, in truth and fact. as the defendant well knew, his adjusted gross 

income was substantially iii excess of said amount; 

In violation of Title 26, United States Code, Section 7206(1). 
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COUNT TWENTY ONE ~ 

The SPECIAL APRU. 2002 GRAND J1JR Y further charges: 

1. The allegations in paragraphs 1-4 of COWlt One and paragraphs 1·24 of Count 

Eighteen of this indictment are hereby reaUeged and incoIporated herein as if fully set forth herein. 

2. On or about April 10, 1998, in the Northern District of Illinois, Eastern Division, and 

elsewhere, 

GEORGE H. RYAN, SR.. 

defendant herein. willfully made and subscribed. and caused to be made and SUbscribed, a joint 

United States Individual Income Tax Return (Form 1040 with schedules and attachments) for the 

calendar year 1997, which return was verified by a wrinen declaration that it was made under the 

penalties of perjury, and filed with the Internal Revenue Service, which return he did not believe to 

be true and correct as to every material matter, in that the defendant listed his adjusted gross income 

as being $106,486.00, whereas, in truth and fact, as the defendant well knew, his adjusted gross 

income was substantially in excess of said amount; 

in violation of Title 26, United States Code, Section 7206(1). 
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COUNT TWENTY TWO-

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The allegations in paragraphs 1-4 of Count One and paragraphs 1-24 of Count 

Eighteen oftbis indictment are hereby rea.Ueged and incorporated herein as if fully set forth herein. 

2. On or about April13, 1999, in the Northern District ofl11inois, Eastern Division, and 

elsewhere, 

GEORGE. H. RYAN, SR., 

defendant herein, wiIlfuUy made and subscribed, and caused to be made and subscribed, a joint 

United States Individual Income Tax Return (Fonn 1040 with schedules and attachments) for the 

calendar year 1998, which return was verified by a written declaration that it was made under the 

penalties of perjury, and filed with the Internal Revenue Service, which return he did not believe to 

be true and correct as to every material matter, in that the defendant listed his adjusted gross income 

as being $102,640.00, whereas, in troth and fact, as the defendant well knew, his adjusted gross 

income was substantially in excess of said amount; 

In violation of Title 26, United States Code, Section 7206(1). 
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FORFEITURE ALLEGATIONS 

The SPECIAL APRIL 2002 GRAND JURy further charges: 

1. The allegations contained in Count One are hereby realleged for the purpose of 

al1eging forfeiture pursuant to Title 18. United States Code, Section 1963. 

2. N!, a result oftheir violations of Title 18, United States Code. Section 1962(d), 

defendants herein: 

GEORGE H. RYAN, SR. and 
LA~NCEE.WARNER 

(a) have acquired and maintained interests in violation of Title 18, United States 

Code, Section 1962, which interests are SUbject to rorfeiture to the United States pursuant to Title 

18, United States Code. Section 1963(a)(I); 

(b) have interests in, and property and contractual rights which afforded a source 

of influence over. the enterprise named and described herein, which the defendants operated 

controlled, conducted and participated in the conduct orin violation of Title 18, United Slates Code, 

Section 1962, and which :interests are subject to forfeiture to the United States pursuant to Title 18, 

United States Code, Section 1963(a)(2); and 

(c) have property constituting and derived from proceeds that the defendants 

obtained, directly and indirectly, from the racketeering activity, in violation of Title 18, United 

States Code, Sectlon 1962, whlch property is subject to forfeiture to the United States pursuant to 

Title 18, United States Code. Section 1963(a)(3). 

3. The interests of the defendants subject to forfeiture to the United States pursuant to 

Tide 18, United States Code. Sections 1963(a)(1). (a)(2) and (a)(3), include, but are not limited to, 
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the following: 

(a) 

(b) 

(c) 

at least $3.1 million; 

Defendant WARNER's interest in Joliet Maple LLC, including bUI 

not limited to, the real property having a Pennanent Index Number of 
07-11-500-011, commonly known as 605 Maple Road. Joliet, Illinois; 

Defendant WARNER's interest in BL Mannheim Inc., including but 
not limited to, the real property having a Pennanent Index Number of 
15-09-300-100, commonly known as 405 N. Mannheim Road, 
Bellwood. Illinois; 

.' 

4. To the extent that the propeny described above as being subject to forfcilure pursuant 

to Title 18, United States Code, Section 1963, as a result of any act or omission of the defendants: 

(a) cannot be located upon the exercise of due diligence; 

(b) has been transferred or sold to, or deposited with, a third party; 

(c) has been placed beyond the jurisdiction of the court; 

(d) has been substantially diminished in value; or 

(e) has been commingled with other property which cannot be divided without 
difficulty; 

it IS the intent of the United States, pursuant to Title 18, United States Code, Section I 963(m). to 

seek forfeiture of any other property of the defendants up to the value of the property described as 

being subject to forfeiture. 

5. The defendants are jointly and severely liable for the forfeiture Obligations as aUeged 
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All pursuant to Title 18. United States Code, Section 1963. 

A TRUE BILL: 

Foreperson 

fAAMd~.~ 
United Sta es An mey 
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UNITED STATES DISTRICT COURT 
NORTHERN D~s.rRIct OF'lLLIN~'jS 

EASTERN DIVISION 

eNITED STA IES OF AMERICA 

v. 

LAWRENCE E. WARNER and 
GEORGE H. RYAN, SR. 

; ~.'.-

) 
) 
) 
) 
) 
) 

UNITED STATES' MOTION FOR PRETRIAL RULING 
ON JURY INSTRUCTIONS RELATED TO MAIL FRAUD ALLEGATIONS 

THE UNITED STA 1'£8 OF AMERICA, through its attorney, PA TruCK 1. FITZGERAlD, 

Cnited States Attorney for the Northern District of Illinois, respectfully moves this Honorable Court 

to rule pre-trial to permit the Government's attached, proposed jury instructions related to the mail 

fraud allegations in this case. In support, the United States submits as follows: 

I. hdroduction 

The indictment in this case charges defendants Ryan and Wamer together with seven counts. 

of mail fraud (Counts Two, lbree, Four, Five, Seven, Eight, and Nine), and defendant Ryan 

separately ,vith t\"O additional counts of mail fraud (Six and Ten), in violation of Title IS, United 

States Code, Sections 1341, 1346, and 2. Acc{}rding to the indictment, as part of the mail fraud 

scheme, defendant Ryan performed and authorized official acts to benefit the fInancial interests of 

himself, defendant Warner and others (Count 2 at 11 4), and defendant Ryan received personal and 

financial benefits from Warner and others while knoVl-ing that such benefits were provided with 

intent to influence and reward Ryan in the performance of official acts (Count 2 at ~ 5). Details 

regarding the anticipated proofin support of those allegations have been provided in previous filings 

before this Court, including the Government's extensive Santiago proffer. 
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Since indictment, and especially recently. defendant Ryan repeatedly has suggested that he 

,\lil1 be exonerated because (he claims) there is no evidence of his corruptly receiving cash in 

exchange for specific official acts. For example, on the web site dedic.ated to his defense 

(v.""'Yw.georgeryanfund.com), defendant Ryan's counsel identified "three reasons why the jury will 

find Ryan not guilty," the first of which is that "[ a]fter five and half years, the government does not 

have one single witness that will testify that Ryan received C-OlTUpt payment as charged." Similarly, 

in recent media interviews about this case, defendant Ryan has "said he is confident he ,vill be 

exonerated at his upcoming corruption trial because the government doesn't have one witness that 

says they gave him a 'corrupt dollar'." Ryan COlifident he will be exonerated at upcoming trial, 

Chicago Sun Times, Jilly 22, 2005 (Attachment A). See also, e.g., Former Governor Ready for 

Trial, CBS 2 Cbic.ago WBBM-T~, July 27,2005 (Attachment B) (R}'1Ul stated: "I'm pretty limited 

to v.·hat I can say about the case, but I knmv that Dan Webb said at the time of the indictment that 

the federal government can't name one person who gave me a corrupt dollar. And I think. that's an 

important thing for the public to know.") 

The Government disagrees with defendant's characterizations of the proof as it relates to 

corrupt payments. Regardless, however, the law does not require 5uc.h evidence of cash or a specific 

quid pro quo to establish liability for «honest services" mail fraud under sections 1341 and 1346. 

The Government has prepared proposed jury instructions that accurately state and reflect the law as 

to the mail fraud allegations. (Attachment C). To avoid unwarranted and improper remarks in 

opening statements and during trial, the Government requests that ilie Court rule pre-trial to penuit 

those instructions or othenvise provide the parties appropriate pretrial guidance regarding these 

critical issues. 
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Importantly> the Goyernment here does not suggest that defendants should be pree.luded from 

arguing any perceived infinnities in the Government's case, including lack of specific quid pm quo 

evidence between offic.ial acts and benefits to Ryan and others as alleged. Arguing insufficient 

evidence is a proper and expected fonn of advocacy, and the Government does not seek to 

undermine sllch advocacy. That said, what is clearly improper would be for the defense to argue or 

suggest to the jury that "corrupt dollars" for contracts or other specific quid pro quo evidence is a 

.. prerequisite to a finding of gUilt on the particular mai~ fraud charges here. Such a suggestion or 

argument would be a flat misstatement of the law and, accordingly, should not be pennirted. 

II. Discussion 

It is well established in the Seventh Circuit that a specific quid pro quo nexus is not a 

prerequisite to federal criminal liability in the public corruption context. See United Stales v. Martin, 

195 F .3d 961 (7lh Cir. 1999)( court upheld conviction of public official accepting various gifts and 

promises from a vendor on basis that a "reasonablejury could find that the public official accepted 

gifts from a vendor 'intending to be influenced OT rewarded in connection with official action"'); 

United States v. Bloom, 149 F.3d 649 (7111 Cir. 1998)(breach of fiduciary duty for private gain is 

actionable under the mail fraud statutes); United States v. Genova. 333 F3d 750, 759 (7ili Cir. 

2003 )(upholding honest services mail violation rooted in fuilure to disclose kickbacks on Statement 

of Economic Interest forms); United States v. Hausmann, 345 F 3d 952 (7tlt Cir. 2003)(tinding that 

«under the intangible-rights thoo!)' of federal mail or \vire fraud liability, a valid indictment need 

only allege, and a finder of fact need only believe, that a defendant used the interstate mails or wire 

communications system in furtherance of a scheme to misuse his fiduciary relationship for gain at 

the expense ofthe party to whom the fiduciary duty was owed.); United States v. Issacs, 493 F.2d 
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1124 (71b Cir. 1974)(uphoJding conviction of former lllinois Governor Otto Kerner on mail mmd and 

other charges in connection "'ith Kerner's official acts, including passing legislation favorable to 

companies o''Yned by individual who tendered Kerner company stock at a fraction of stock's true 

worth). See also United States v. Warner,292 F. Supp. 2d 1051, 1060 (N.D. Ill. 2003) (citing the 

Seventh Circuit's opinions in Hausmann, Bloom, and Genova). 

Other circuits, including the First, Third, and Eleventh. have upheld public corruption 

prosecutions fOoted in similar theories, inc1uding and especially theories rooted in the failure of a 
." 

public official to disclose a financial interest or relationship affected by his official actions. See, e.g., 

Un ired States v. Woodward, 149 F 3d 46 (1 st Cir. 1998)( discussed belm.v); United States v. Smvyer, 

85 F3d 713 (IS! CiL I 996)(Sawyer l)(diSCllSsed below); United States v- Sawyer, 239 F.3d 31 (1st 

Cir. 2002)(Sawyer Il)(undisc1osed financial relationship between official and vendor is actionable 

under mall fraud statute)l; United States v. Panarella, 277 F.3d 678, 692-93 (3d Cit. 2002)(noting 

that honest sen.-ices fraud typically occurs in h"o scenarios: bribery, and failure to disclose conflict 

of interest resulting in personal gain~ and holding that "where a public official conceals a financial 

interest in violation of state criminal law and takes discretionary action in his official capacity that 

the official knows will directly benefit the concealed interest, the official has deprived the public of 

his honest services, regardless whether the concealed financial interest improperly influenced the 

ofllciars actions.")~ United States v. Antico, 275 F.3d 245 (3d Cir. 2001)(1n upholding honest 

services mail fraud conviction where defendant, a Philadelphia Department of Licenses and 

: In Smtyer I, the First Circuit embraced the prosecutive theory but overturned the verdict due 
to faulty jury instructions. In Scrn.yer II. which followed after Sawyer was re-charged and 
subsequently plead guilty, the First Circuit again upheld the prosecutive theory, after the district 
court vacated the plea by granting a writ of coram nobis. 
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Inspections employee, steered business to his girlfriend 'who, as an "expediter," assisted business 

ov:ners in applying for proper pennits with defendant's department, court stated that «[d]uties to 

disclose material information affecting an official's impartial decision-making and to recuse himself 

exist 'within th[eJ fiduciary relationship [between a public servant charged with disinterested 

decision-making and the public he serves] regardless of a state or local law codifying a conflict of 

interest."); United States v. Hasner, 340 F.3d 1261 (11 til Cir. 2003)(upholding honest services 

conviction rooted in failure to disclose economic relationship between offidal and vendor); United 

States v. Lopez-Lukis, 102 F.3d 1164, 1169 (11 th Cir. 1997)(in upholding mail fraud conviction the 

court stated, '<When a government officer decides how to proceed iri an official endeavor ... his 

constituents have a right to have their best interests form the basis of that decision. If the official 

instead secretly makes his decision based on his O\,\'n personal interests--as when an official accepts 

a bribe or personally benefits from an undisclosed conflict of interest--the official has defrauded the 

public of his honest services."); Unites States l'. de Vegter, 198 F3d 1324, 1328 (11 th Cif. 

1999)(noting that "Public officials inherently owe a fiduciary duty to the public to make 

governmental decisions in the public's best interest."). 

No circuits have required the quid pro quo prerequisite to mail fraud liability that defendant 

seems to suggest in his pretrial statements. 

The facts and analysis of the WoodwardlSmvyer J cases cited above are particularly pertinent 

here. Defendant Woodw-ard was a Massachusetts state representative and, from 1985 to 1991, a 

member of the State's Joint Committee on Insurance ("the Committee"). Woodward, 149 F.3d at 

51. During that same time frame, defendant Sav.'Yer was a lobbyist for John Hancock Life Insurance 

company ("Hancock") who was responsible for lobbying the Massachusetts legislature, including 
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the Committee, on behalf of Hancock and the insurance industry. Id. Defendants Woodward and 

Sa"",'yer also happened to be dose friends, who for years had socialized and traveled together, 

including doing so well before Woodward served on the Committee .. Id at 53 

Throughout the time Wood'\vard was on the Committee, Saw'yer was "one of the four most 

active lobb}ists" on behalf of life insurance companies seeking favorable rulings from 1he 

Committee. ld a152. As such, Sa\,ryer saw Woodward 2-3 times per week and met with Woodward 

more often than any other lobbyist. ld. at 52. Woodward repeatedly supported Hancock's positions 

in his capacity as co-chair of the Committee and "for the most part, conformed with the way Sa\\'Yer 

and Hancock wanted" the Committee to rule. Id. at 53. 

Meanwhile, Sav.'Yer picked up Woodward's tab for shared meals and entertainment. ld. at 

52. From 19841hrough 1992, Woodward accepted in excess of $9,000 in gratuities from Hancock 

and an insurance lobbying association, about $8,740 of\.llhich came through Sa",,),er in the fonn of 

meals, rounds of golf, and other entertainment. Id. at 52. Defendant Wood\\>1U"d, as a public official, 

was obligated under Massachusetts law to disclose gifts from any source in excess of$1 00 on annual 

Statement of Economic Interest forms. ld at 54. Woodward failed to report 1he golf, meals, and 

other benefits from Sav"'Yer on those annual forms. fd at 54. 

At separate trials, both Woodward and Sawyer were convicted of. among other things , honest 

services mail fraud in connection with that conduct. On appeal, Woodward argued that the evidence 

was insufficientto support "honest services" charges. fd at 53. In rejecting that argument, the First 

Circuit acknowledged a spectrum of viable honest services cases, including cases that do not have 

a strict quid pro quo component: 
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We explained that, prior to Smryer /, honest services fraud had typically been found in two 
types of circumstances: I) bribery where a legislator was paid for a particular decision or 
action; and 2) fuilure to disclose a conflict ofinterest, resulting in personal gain. Smvyer 1, 
S5 F.3d at 724. As to the latter. we noted that 'a public official has an affirmative duty to 
disclose material information to the public employer. When an official fails to disclose a 
personal interest in a matter over \vhich she has decision making power, the public is 
deprived of it<; right either to disinterested decision making itself or, as the case may be, to 
full disclosure as to the official's potential motivation.' [d. (citing United States v. Silvano, 
812 F.2d 754, 159 (1 51 Cir. 1987)). ';'Thus, undisclosed, biased decision making for personal 
gain, whether or not tangibJe loss to the public is shoVlo'll, c.onstitutes a deprivation of honest 
services. Sm1-yer I expanded category (1) from quid pro quo bribery to include a more 
generalized pattern of gratuities to coax "ongoing favorable official action." Sauyu L 85 
FJd at 730. 

Woodward, 149 F.3d at 55. As to defendant Sav\'1'er~ the court applied those principles and 

detennined that "while Sawyer may not have provided the legislators \vith direct kickbacks or 

commissions arising out of the specific official action, he may have intended the legislators generally . 

to treat preferentially Hancock's interests, knowing that the free meals, entertainment, and golf 

would continue so long as favorable official acts were made." Sawyer, 85 F.3d at 730. As to 

defendant Woodward, the court noted that "the question becomes whether the jury could reasonably 

have found that Woodward intended to steal his honest services from the public," and then found 

that it could. Jtoomvard, 149 F.3d at 56. 

Similarly, here, defendants Ryan and Warner are alleged to have engaged in a scheme 

involving a pattern offinancial benefits intended to influence defendant Ryan's official actions and, 

as part of that scheme, to have covered up and failed to disclose that financial relationship through 

various acts of deception, including false and incomplete Statements of Economic Interest forms. 

lobbyist registration forms, and other misrepresentations to the public. state regulators, and federal 

investigators. As in Sawyer/Woodward and the Etan)' of other cases cited above, there is no 

prerequisite of a quid pro quo or "corrupt dollars" connection here; rather, the defendants' concealed 
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financial relationship affected by official action may fonn the basis for mail fraud liability. ld. See 

a/so Antico, 275 F.3d at 264 (holding that where defendant, a cit~y employee, steered business to his 

girlfriend in connection with permits overseen by defendant's department, the defendant "owed the 

City a duty to disclose this financial arrangement, the failure of which constitutes honest senrkes 

fraud.") The attached instructions accurately address the mail fraud elements and related fiduciary 

concepts at issue here, and thus should be given to the jurors in this case. 

III. Conclusion 

For the foregoing reasons, the United States respectfully requesis that the Court rule pre-trial 

to permit the Government's attac.hed, proposed jury instructions related to the mail fraud allegations 

in this case orotheTVlise provide the parties appropriate pretrial guidance regarding such instructions. 

RespectfuUy submitted, 

PATRICK~flTZGERALD 

United States Attorney 

l:! RICK M. COLLINS 
JOEL R. LEVIN 
LAURIE BARSELLA 
ZACHARY T. FAnnON 
Assistant U.S. Attorney 
U.S. Attorney's Office 
219 S. Dearborn Street 
Chicago, Illinois 60604 
(312) 353-5300 
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Former Gov. GeGl'Qe 
~yen said he is 
C:Onfident he will be 
exonerated at his 
upcoming corruption 
trlar OOcaUse the 
govemment doesn't 
have otle witness that 
says thi:Y gave him a 
"corrupt dollar .. ' 
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vary fiber of my life al1d 
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they haven't got one 
witness that said they 
gave me a oorropt 
dollar or they "aid me 
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come out in tne ttlal that wJJl be worthwhlle.1I Ryan told Chicago's WGN·lV in 
ah eX'eIUsive il1teliliew btoadcast ThUl'sday !'lIght. 

Ryan Is accllsed tlf acceptlns free vacattons and other perks while doling out 
favors such as luctative slate contracts and leases to robbylst friends, 
IncilJdlng Lawl'etlce Warner, startillg In 1990 when he was elected secretary 
of state, accotdlhg 10 e federal h1ictme!1t. 

The charges are an outgrowth of a seven-year federal ihlJesligatlol1 that 
began willi an InqlJllY In10 drivers licenses sold itl exchange fot bribes and 
exl'ancied il'lto a fUJI:.blown corrupHoh probe fOcUsl~g on Ryan's tenure as 
secretary of state and later govetnor, 
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Ryan and Warren are scheduled to go on trial together Sept. 15. Both have 
pleaded Mt gUilty. 

"You know, it's not unUsual for people In public !Ife 10 be helpful to their 
Mends after they're elected .,. peQ,ble that supported them ~n pubJl~ life. It 
happel.1s In every level of government. It happens from the ptesldent doVv/'l to 
the local gOl/emment people," he said from Ilis home in Kankakee, 

Ryan said he couldn't get Into specifics of the case, but Ite defended Watrler, 

"I've known Larry Warner for a good mati)' yeats and I'm sure that he hasn't 
dOlle a.nythlng Jfiegal and feel ronfideht tnat he hasn't. I'm sure l1e'll be 
exonerated 111 the trial as well," Ryah said. 

111e former governor said the federallnvestlgation tlad no im~act on his 
deels-Ion not to ruli for a second tenn. 

"From the time that I deolded to run for gOllernor, my wife anell had ah ' 
undetstattdlng that it would be a otle~term governorsl1i\''' and that they would 
keep that thelr secret, he sald, 
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FornlerGovernorReadyForTriru 
~ Says He Feels Confident He 'Will Be Exonerab!d 

Jay Levlne 
Reporting 

(CBS) kANKAKeE" 111 Former r~ltnols Governor George Ryan l!i speaking out about his federal 

tl1dictment on ccthJptlon charges. 

"Itls torn at tne vety fiber of my family, my friends and myself,''' Ryan saJd. 

The former governor told CBS 2 Chief Correspondent Jay Levlhe that his elght-vear ordeal will end 

In september when he finally gets hIs day in court. 

George and Lura Lyn R.yan are back home now in the Kankakee ne[~hborhood where they've INed 

all thelt tlves. Now they. are facing the fight of tilelr I1ves. 

R.yah told Ct!S 2 News that he wIll not tome to some kind of agreement with prosecut<Jrs to avoid 

putting Hltn5elf al'ld his fatnlly through a trial. 

"YoLl have to have done something wrong to do that. I nave done nothing wrong,S Ryan saId. 

"I'ln pretty IUnlted to what I can say abotit' the case, but I know that Dan Webb said at the time of 

the Ihcih:trnel1t that the fedetal government can't name one person who gave me a corrupt dotlar. 

AM I think thae5 an Important thing for the public to knowt Ii he said. 

Ryah1s lawyers won't Let h1mahswer specific questIons about the case or the potential wItnesses, 
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who eQuid ba dose aides and advt~rs, even his chHdren, 

.... How are you going to be abte to handle a trial In whIch very own chHdren ate going to cailed to 

teStify against yoU?n levine asked, 

"I just want to say We have a very dose family. TheY'll aU be there In spirit and physically, H Ryan 

saId. t>OIJt' family is very strong and very strong-willed and we are all looking for opportllhlty for this 

trial to proceed ahd conclude." 

~yah is proud of His decades of public service, off getting tough on drunk drivers, capital 

vunlshment and rebuilding Illinois. 

Has .he faced the fact that he coUld .go to jaU? 

"Look, ! am very upbeat," he said. "'My wlfe and I and my family ar~ very upbeat on the outcome of 

this trlill and feel very c:onfJdel1t I'll be exonerated. H 

Ryan wUf spend much of the next two months preparIng for the trial. After that, he hopes to 

continue hts campalgn td aboHsh the deatn penatty ~~ an effort whIch has taken him from coast to 

coast and atouhd ttle world since he ~eft office, 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS W DOBBINS 

EASTERN DIVISION OL.~~~~~:'LDl8r"lct QQynt 

UNITED STATES OF AMERICA 

v. 

LAWRENCE E. WARNER and 
GEORGE H. RYAN, SR. 

) 
) 
) 
) 
) 
) 

No. 02 CR 506 

Honorable Rebecca R. Pallmeyer 

RY A..lIr(IS RESPONSE TO UNITED STATES' MOTION FOR PRETRIAL RULING 
ON JURy INSTRUCTIONS RELATED TO MAIL FRAUD ALLEGATIONS 

In announcing the Indictment in this case, the United States Attorney declared 

publicly that "the s.tate of Illinois was for sale," and the government's pleadings, including the 

Santiago proffer. contain direct allegations of corrupt cash going to George Ryan. Now, on the 

eve of the trial, concernen that it may not be able to prove such allegations, the government has 

tendered jury instructions that purport to relieve the prosecution of any obligation to prove 

personal gain by Ryan through a misuse of his public office. Simply extraordinary. The 

prosecutors are seeking to redefine the legal requirements of honest services mail fraud to 

eliminate elements that they fear they cannot prove, nameJy that Ryan misused his office for 

private gain. 

The theory of hones.t services mail fraud that underpins the government's 

proposed jury instructions is wholly divorced from legal reality. The Seventh Circuit has 

consistently held that honest services mail fraud consists of a misuse of public office for private 

gain. See, e.g., United States v. Bloom, 149 F3d 649, 655 (7th Cir. 1998). If a public official 

misuses his office but in no way personally benefits from that abuse of position, there is no mail 

fraud. See. e.g., United Slates v. Czubinski. 106 F 3d 1069, 1077 (l st Cir. 1997). If a public 

official receives a personal benefit whether proper or not - but in no way misuses his office 

in connection with that benefit, there is no honest services violation. Bloom. 149 F.3d at 655. 
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public official that is the essence of honest services mail fraud. That is the federal crime. fd. 

The words used to characterize the relationship between the personal gain and the misuse of 

office - "specific quid pro quo nexus" or "quid pro quo" or "nexus" or "connection" - are 

beside the point. The fact is that the law requires the government to prove a relationship between 

these two elements to sustain an honest services mail fraud prosecution. Thus, Ryan is entitled 

not only to explain to the jury the fact that the government cannot prove a relationship benveen 

any of Ryan's official acts and any c-orrupt dollar - but a1so to infonn the jury that such proof is 

a prerequisite to a finding of guilt. 

In addition and contrary to the government's apparent assumption, Ryan's defense 

goes further: while Ryan intends to show that the government cannot prove Ryan received any 

corrupt dollar. Ryan a1so intends to show' that the government cannot link any benefit received 

by Ryan to any officia1 act. \Vithout such a link, the government's case fails. Without such a 

link, there is no basis for mail fraud. The government's proposed instructions seek to relieve it of 

this obligation of proving that Ryan personally benefited through a misuse of his public office. 

That is not the law. and the government's proposed jury instructions are erroneous. 

There is more: the government's proposed mail fraud instructions are rep1ete \:o;"ith 

other errors and omissions. Without attempting to parse each proposed instruction to illustrate 

every inaccuracy, several are vY'orthy of mention to demonstrate the fundamenta1 legaJ fla,vs in 

the government's proposed instructions. For example, the proposed instruction on breach of 

fiduciary duty would improperly permit a jury to convict a defendant of a federal crime based on 

civil state law vi01ations in the absence of proof of criminal intent. Indeed, the state law duties 

themselves are not even accurately set forth, and the government has neglected to include the 

myriad of exceptions set out in those state statutes. Similarly, the government has omitted any 

2 

A-000169 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (113 of 448)



Case: 1 :02-cr-00506 Document #: 323 Filed: 09/15/05 Page 3 of 36 PagelD #:2527 
I! 

instruction on the necessity of finding a single scheme - an issue which this Court has already 

indicated would need to be carefully addressed in the jury instructions and verdict forms. 

8/11104 Order at 37 ("To be sure, drafting appropriate jury instructions and verdict fanns in this 

complicated case Vi,111 require particular care and attention"). 

The government's motion,. hO\.vever, does not join these issues, and they are better 

left for another day, whenspecific objections to jury instructions may be ironed out in light of 

the evidence adduced at trial. Accordingly, Ryan reserves the right to object to each and every 

instruction proposed by the government, .and will address in this response only the issue raised in 

the government's motion: the undeniable legal requirement that the government prove that Ryan 

received a personal gain through a misuse of his public office. 

I. HONEST SERVICES MAIL FRAUD REQUIRES 
A MlSUSE OF OFFICE FOR PRIVATE GAIN 

The government's argument and proposed jury instructions suggesting that it need 

not prove a relationship between a defendant's misuse of office and private gain - indeed, its 

stunning assertion that it need not prove private gain at aU - are flatly inconsistent with 

controlling Seventh Circuit law. The Seventh Circuit has held that in the public corruption 

context a deprivation of "bonest services" consists of misuse of public office for private gain: "a 

public official owes a fiduciary duty to the public, and misuse of his office for private gain is a 

fraud .... Misuse of office (more broadly. misuse of position) for private gain is the line that 

separates run of the miH vio1ations of state-Ia,,.. fiduciary duty ... from federal crime. 11 Bloom, 

149 F.3d at 655 (internal quotation omitted); cj. United Slates v. Hausmann, 345 F.3d 952. 956 

(7th Cir. 2003) (,,[T]his Court has suggested that liability under this theory may nonetheless 

result where a defendant misuses his fiduciary relationship (or infonnation acquired therefrom) 

for personal gain. "}. 
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Other courts have articulated a similar standard including the cases cited in the 

government's motion. See, e.g.. Uni1ed States v. Lopez-Lukis, 102 F.3d 1164, 1169 (11 th Cir. 

1997) ("The CnL,,{ of the [honest services} theory is that when a political official uses his office 

for personal gain. he deprives his constituents of their right to have him perform his official 

duties. in their best interest"); United States v. Hasner, 340 F.3d 1261, 1271 (11th Cir. 2003) 

("[w]hen a public official, instead, secretly makes decisions based on his O~'l1 personal interests, 

the official defrauds the public of his honest services"); United States v. Antico, 275 FJd 245, 

263 (3d Cir. 2001) (failure to disclose financial arrangement which "provided a tangible benefit" 

to defendant constituted honest services mail fraud); United Slaies v. deVegter, 198 F.3d 1324. 

1328 (11th Cir. 1999) ("Illicit personal gain by a government official deprives the public of its 

intangible right to the honest services ofthe official"). United States v. Espy, 989 F. Supp. 17,26 

(D.D.C. 1997) ("[U]ndisclosed. biased decision making for personal gain . . . constitutes a 

deprivation ofhones1 services,,).l 

The core holding of Bloom is that in an honest services prosecution the 

government is reqUired to prove that the defendant received a "private" or "personal" gain in 

connection with a "misuse of public office." 149 F.3d at 655. Without that causal connection, 

there is no honest services violation. See Czubinski. 106 F.3d at 1071. In Czubinski. the . " 

. defendant was an IRS employee who was caught accessing the IRS database to view the tax 

returns of numerous social acquaintances and other taxpayers in violation of his authority as a 

Contact Representative. He was convicted under the wire fraud statute on an intangible rights 

Similarly, the First Circuit cases cited by tile government require a misuse of office for private gain 
consistent with the Seventh Circuit's decision in Bloom. See United States v. Scmyer, 85 F.3d 713, 730 (lst Crr. 
1996); UnUed States v. Woodward, 149 F3d 46,54 (Ist Cir. 1998); lJnited Stales l'. Sm(]..·eT, 239 F.3d 31.39 (1st 
Cir.200l). Even United Statej' v. Pa/1arella, 277 F.3d 678, 692·93 (3d CiT. 2002), \vhich is openly critical of Bloom 
and relied upon by the government, describes an honest services violation as. consisting of a misuse of office for 
personal gain. . 
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theory. [d. The First Circuit reversed his conviction after concluding that "Czubinski did 

[nothing] more than knowingly disregard IRS rules by observing the confidential information he 

accessed." ld. at 1072. The court held that this action, altnougb committed by a government 

employee through the use of his government-owned computer, did not fall within the honest 

services provision of the wire fraud statute: "Czubinski was not bribed or otherwise influenced 

in any public decision making capacity. Nor did he embezzJe funds. He did not receive. .. a11J' 

tangible benefit." Id. at 1077 (emphasis added). 

Nothing in the Seventh Circuit's recent decision in United States v. Spano. No. 

03-1111,2005 WL 2100391 (7th Cir. Sept. 1,2005) (Ex. 1), alters the Bloom standard. Judge 

Easterbrook Bloom's author - joined the court's opinion in Spano. Indeed, Spano is a 

textbook example of a misuse of public office for private gain: "as a reward for her 

participation" in the scheme to defraud, Cicero tov.'Il president Betty Loren-Maltese "received 

accelerated reimbursement and ... reimbursement of 100 percent of the medical expenses 

incurred by members of her family." 2005 \VL 210039l, at *2. Plainly the Seventh Circuit 

required some sort of causal connection between Loren-Maltese's misuse of office (placement of 

Cicero's employees' health benefits) and Loren-Maltese's improper receipt of a persona1 benefit 

(favorable reimbursement of medical ~xpenses). 

The very ... vords the Seventh Circuit used to describe the honest services mail 

fraud in Spano ("rewa.rd for . . . participation") necessitate such a casual connection: the 

universa1ly accepted definition of the word "reward" denotes some sort of exchange. See, e.g., 

American Heritage Dictionary ("Something given or received in recompense tor worthy 

behavior or in retribution for evil acts"); Oxford American Dictionary ("a return or recompense 

for service ... "); Black's LID',! Dictionary ("something of value, usu. money, given in return for 
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some service or achievement"). Indeed, this is not the first time that the Seventh Circuit has used 

the word "reward" to describe the connection required between the misuse of office and the 

personal gain in an honest services prosecution. See tInited States v. Martin, 195 F3d 961, 965-

(7th Cir. 1999) (affirming a mai] fraud conviction where, as the government describes in its 

motion, a public official received gifts and promises of future benefits "from a vendor 'intending 

to be influenced or rewarded in connection with official action'" (Oov't Mot. at 5)). Spanc's 

"reward" (read personal gain) for participation in a scheme to defraud (read misuse of office) 

looks very close to the qu.id pro quo that the government so vjgorously disclaims. 

As the Seventh Circuit held in Bloom, it is that connection between the misuse of 

public office and the officeholder's private gain that is the essence of honest services mail fraud: 

"that separates run of the mill state-la\'\>' fiduciary duty ... from federal crime." 149 F.3d al655 

(emphasis added). Signific.antly, Bloom was an interlocutory appeal affirming the dismissal of 

an honest services mail fraud charge precisely because the government fai1ed to "charge that 

[Bloom] misused his office for private gain." ld. The legal deficiency in the Bloom indictment 

is the same deficiency that pervades the government's proposed instructions here: they fail to 

instruct the jury that an honest services violation exists only if the government proves beyond a 

reasonable doubt a misuse of public office for private gain. 

The instructions proposed by the government could lead a jury to comict a 

defendant of honest sent ices mail fraud in the absence of proof of a misuse of office for personal 

gain. These instructions do not conform to the controlling Seventh Circuit law on honest 

services mail fraud as articulated in Bloom. Martin and Spano, because either they fail to 

mention either misuse of office or private gain or they suggest that the jury could convict under a 
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standard other than misuse of public office forpersonai gain (see Gov't Inst Nos. 6, 7, 9, II, I2). 

Accordingly. these instructions are erroneous. 

II. THE LAW REQUIRES AN EXPLICIT QllID PRO QUO 
IN CERTAIN HONEST SERVICES MAIL FRAUD PROSECUTIONS 

The government's sweeping contention that "a specific quid pro quo nexus is not a 

prerequisite to federal criminal liability" is wrong. Gov't Mot. at 3. As we detailed in a 

previously filed motion2
• there is ample authority that requires a quid pro quo in certain mail 

fraud prosecutions .. Indeed. the government in this case has already conceded as much in 

response to another motion: 

While Warner objects to a lack of specific quid pro quo ... a 
specific quid pro quo nexus is not a prerequisite (outside the 
campaign contribution context) to the broader allegations relating 
to the low digit plates and otber govermnent benefits conferred 
upon Warner. 

7/8/05 Gov't Resp. to Warner's Mot. In Limine at 7 (emphasis added). That concession from the 

government is consistent with the policy expressed in the United States Attorneys' Manual on 

bribery, extortion and megaJ gratuity charges involving campaign contributions: 

Campaign Contributions 

PRACTICE TIP: -Where the transaction represents a bona fide 
campaign contribution, prosecutors must normany be prepared to 
prove that it involved a quid pro quo understanding and thereby 
constituted a "bribe" offense actionable under section 201(b). 

COMMENT: This same distinction between bribes, gratuities and 
lawful campaign contributions has recentJy been applied to some 
of the Federal prosecutive theories that are currently used to 
address. bribery and corruption by state and local public officials. 
For example, in McCormick v. United States. 500 U.S. 257 (1991) 
the Supreme Court held that the Hobbs Act (18 U.S.C. § 1951) did 

-------------
1 See Ryan's Motion ill /.imine To Preclude Evidence Related To Official Actions Benefiting Campaign 
Contributors Absent A Quid Pro Quo And To Strike The Alleg~jQns Regarding The Same From Tile Indictment 
(filed 9/6/05). 
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not apply to a series of campaign contributions that were made 
'With a general intent to curry favor Vi,ith a state senator and to 
thank him for his support Noting that campaign contributions are a 
necessary part of the American political process. the Court held 
that when an allegedly corrupt payment represents a bona fide 
campaign contribution, the prosecution must prove the existence of 
a quid pro quo. 

lInited States Attorneys' Criminal Resource Manual § 2046. For the government no\'\.' to 

represent to this Court in its current motion that "a specific quid pro quo is not a prerequisite" 

and to tender proposed jury instructions predicated on this same theory is surely erroneous. It is 

contrary to the government's previously stated position in this case, contrary to the United States 

Department of Justice Criminal Resource Manual, and contrary to controll1ng case Jaw. 

A. A Quid Pro Quo Is Required Where Mai] Fraud Charges 
Are Predicated On The Receipt Of A Campaign Contribution 

The official acts of an elected officer that inure to the benefit of his or her 

constituents, some of whom were campaign contributors, cannot constitute a federal crime absent 

a showing that those official acts were part of a specific quid pro quo. Without such a 

requirement, every politician in America would be subject to indictment. Political campaigns 

have always been funded by private contributions. Elected officials have always taken official 

actions to benefit their constituents, some of whom undoubtedly contributed to the elected 

officials' campaigns. These actions are not remotely criminal, but rather exemplify the American 

political process .. Criminal liability arises only where contributions are given and accepted in 

exchange for specific official action - part of a quid pro quo. 

The United States Supreme Court has decided this issue in reversing the 

conviction of a politician holding that proof of a quid pro quo is required to support an extortion 

conviction. McCormick v. United States, 500 Ii.S. 257, 272 (1991). The Court elaborated upon 
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the risks of criminal prosecutions based upon campaign contributions, explaining that Congress 

could not have intended to criminalize how politics has long been practiced: 

fd. 

Vlnatever ethical considerations and appearances may indicate. to 
hold that legislators commit the federal crime of extortion when 
they act for the benefit of constituents or support legislation 
furthering the interests of some of their constituents, shortly before 
or after campaign contributions are solicited and received from 
those beneficiaries, is an unrealistic assessment of what Congress 
could have meant by making it a crime to obtain property from 
another, \\lith his consent, "under color of official right." 

The Seventh Circuit has echoed the Supreme Court's concerns about federal 

prosecutions based upon campaign contributions: "Peop]e vote for candidates and contribute to 

the candidates' campaigns because of those candidates' views, performance, and promises. IT 

would be naive to suppose thaI contributors do not expect some benefit - support for favorable 

legislation/or example -for their contributions." United Slatesl'. Allen, 10 FJd 405,411 (7th 

Cif. 1993) (emphasis added). The Allen court applied the McCormick rationale to a bribery 

prosecution predicated on the receipt of campaign contributions, and explained: 

Jd. 

{A] b sent some fairly explicit language otherwise, accepting a 
campaign contribution does not equal taking a bribe unless the 
payment is made in exchange for an explicit promise to perform or 
not perform an official act. Vague expectations of some future 
benefit should not be sufficient to make a payment a bribe. 

Other federal courts have applied the l\;JcCormick rationale to honest services mail 

fraud cases in the campaign contribution context. For example, in United States v. Marlinga, 

No. 04-80372, 2Q05 WL 517964 (E.D. Mich. Mar. 2, 200S) (Ex. 2), the government's indictment 

alleged that "while running for election to the United States House of Representatives in the 

2000 Congressional race, Marlinga, the former Macomb County Prosecuting Attorney, 
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participated in quid pro quo schemes to accept campaign contributions in exchange for 

prosecutorial assistance in m'o cases .... " Id. at * 1. The court in J\-fariinga recognized the 

necessity of proving a quid pro quo arrangement in the campaign contribution context: "the 

Government has not persuasively shovm that Roberts' presumably la\\rful offer of assistance with 

a different campaign is relevant to whether a quid pro quo was reached in the Moldov..'an matter." 

Id. at 3; see also United Stales v. Triumph Capital Group, Inc, 260 F. Supp. 2d 444, 461 (D. 

Conn. 2002). 

The government's reliance upon an apparent misreading of United Slales v. 

Martin, 195 F.3d 961 (7th Cir. 1999), is telling. Judge Posner in the A1arrin case actually 

recognized that a quid pro quo should be required in connection v.ith prosecutions of elected 

officials based on campaign contributions: 

It is easy to see how the next step in "intangible rights" thinking 
would be to argue that an elected official \vho receives a donation 
to his campaign fund and af'terw-ard fails to prevent the donor from 
obtaining favorable treatment in dealing v.rith the government is 
defrauding the government of its right to his loyalty. We are 
speaking not of a c·ase in \vhich there is either an explicit quid pro 
quo or even some positive act by the official to assist the donor, 
but merely of a case in which it can be proved (though this \Vm 

often be impossible to do with the certitude required in a criminal 
case) that the offidal, had he not received the donation, would 
have taken positive steps to try to prevent the donor from receiving 
favorable treatment .... But the courts have made clear that 
criminal inducement of a legislator to take particular action 
cannot be inferred from the legislator's acceptance of campaign 
contributions from interests urging the action . _ _ or from his 
acceptance oflobbyists' hospitality. 

ld. at 965-66 (emphasis added) (citations omitted). Alarlin ultimate1y upheld the conviction of a 

public official given the evidence from \vhich a jury could "infer with the requisite certitude that 

the government employee had been bribed (including ""ith the implicit promise of a future job in 

the private sector) to engage in acts within the scope of his employment to assist the person who 
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had bribed him to commit those acts, and as a result deprived his employer of the latter's right to 

the employee's honest services." Id at 966 (emphasis added). Thus, under Judge Posner's 

analysis in Martin, the quid pro quo requirement should apply with equal force to an intangible 

rights prosecution based on campaign contributions for the same reason it applies to bribery and 

extortion: without such a requirement, any campaign contribution might constitute a violation of 

federal criminal law. 

The government does not cite a single case from the Seventh Circuit or elsewhere 

that has ever permitted an honest services mail fmud prosecution predicated on the receipt of a 

campaign contribution to proceed absent a qUid pro quo. None of the cases cited by the 

govenunent address campaign contributions. See, e.g., Bloom, 149 F.3d at 650 (an aldennan's 

1egal advice to a private client); United Stales v. Genova, 333 F.3d 750, 754 (7th Cir. 2003) (a 

mayor's receipt of kickbacks in exchange for a to\\on's legal work); Hausmann, 345 F.3d at 954 

(private attorney's kickback scheme); United States 11. Isaacs, 493 F.2d 1124, 1131 (7th Cir. 

1974) (a governor's receipt of bribes for official action); Panarella, 277 F.3d at 680-81 (a state 

senator's failure to disclose over $330,000 in consulting fees from a business interest); Antico, 

275 FJd at 253-254 (Department of Licenses and Inspections employee steered business to 

girlfriend in lieu of making child-support payments); Hasner, 340 F.3d at 1265-67 (Housing 

Finance Authority chairman failed to disc]ose conflicting business interests); Sm-vyer. 85 FJd at 

730 (pattern of gratuities to a public official). Indeed, two of the cases cited by the government 

actually affirmed mail fraud convictions based on the existence of an express quid pro quo. See 

Lopez-Lukis. 102 F.3d at 1166 (a county commissioner board member "''as charged with 

accepting payments from a lobbyist to secure board action favorab1e to the lobb);st's clients - a 

quid pro quo); deVegter, 198 F.3d at 1326 (a county financial advisor was charged '"!lith 
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accepting payment from a banking finn "in return for improper intervention and assistance" in 

securing county business ~ again, a quid pro quo). 

In short, the government has failed to acknowledge that the great weight of 

authority ~ from the Supreme Court, the Seventh Circuit, lower federal courts, the United States 

Deparbnent of Justice Manual and even the government's earlier concessions in rhis case - has 

rec-ognized the absurdity of convicting public officiaJs solely for taking official action in favor of 

c-ampaign c-ontributors. See McCormick, 500 U.S. at 272; ,\.-/arlin, J 95 F.3d at 965-66; Allen, ] 0 

F.3d at 411; lVarlinga, 2005 WL 517964, at *3; Triumph Capiwl, 260 F. Supp. 2d at 461; Unired 

Srater Attorneys' Criminal Resource Manual § 2046; 7/8/05 Gov't Resp. to Warner's Mot. In 

Limine at 7. 

The government has alleged a variety of official discretionary actions not tied to 

any specific contribution or other quid pro quo in an effort to convict Ryan for exactly what the 

law permits - taking official action in favor of campaign contributors absent a quid pro quo? 

Reflecting this misguided theory of prosecution, the government's proposed jury instructions 

would permit a jury to convict a defendant of honest services mai1 fraud predicated on the receipt 

of a campaign contribution in the absence of a quid pro quo. As such, those instructions fail to 

conform to the law and are erroneous. See Gov't Inst. l\TOS. 6, 7, 9, 11, 12. 

B. A Quid Pro Quo Is Required Where Federal Criminal 
Cbarges Are Predicated 00 The Receipt Of A Gift 

Similar to campaign contributions, the receipt of gifts by a public official does not 

violate federal I a\, .. unless those gifts were accepted in exc-hange for a promise to take a specific 

______ 0____ ____ . __ . __ . ___ _ 

J The specific- allegations made by the government regarding official acts taken by Ryan in the campaign 
contribution context, and in the absence of any quid pro quo allegation, are set forth in Ryan's Motion In Limine To 
Preclude E\'idence Related To Official Actions Benefiting Campaign Contributors Absent A Quid Pro Quo And To 
Strike The Allegations RegaTding The Same From The 1ndictment (filed 9/6/05). 
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official action. The government's proposed instructions fail to make such a distinction, thus 

inviting the jury to convict Ryan merely for receiving legitimate gifts from people who benefited 

from Ryan's official actions. As "lith campaign contributions, public officials regularly recei ve 

gifts out of friendship, as an expression of thanks, or to promote goodwill. Public officials also 

regularly take actions that have the effect of benefiting constituents. some of 'Wnom may have 

given the public official gifts. This alone is no crime for a crime to exist the public official 

must have ac.cepted the gifts in exchange for taking official action to benefit the donor. 

The Supreme Court has recognized that criminal liability cannot attach to a public 

official's receipt of gifts absent evidence of an agreement that the gifts were given in exchange 

for some specific official action. In United States v. Sun-Diamond GrO\1>'ers of California, 526 

U.S. 398, 400-02 (1999), a trade association was com-icted of violating the federal gratuity 

statute for giving approximately $5,900 in various gifts to the Secretary of Agriculture, whom 

the trade association had an interest in influencing. The indictment did not allege any connection 

between the gifts and official actions taken by the Secretary of Agriculture. ld at 402. The 

district court instructed the jury that "[t]he government need not prove that the alleged gratuity 

was linked to a specific or identifiable official act or any act at aU." Id at 403. The Supreme 

Court affirmed the reversal of the district court, holding that to establish a violation of the federal 

gratuity statute "the Government must prove a link between a thing of value conferred upon a 

public official and a specific 'official act' for or because of which it was given." ld. at 414. 

Without such a requirement, federal law would criminalize all manner of gifts conferred upon 

public officials: 

It would criminaJize, for example, token gifts to the President 
based on his official position and not linked to any identifiable act 

such as the replica jerseys given by championship sports teams 
each year during ceremonial White House ,,;sits , ... Similarly, it 
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would criminalize a high school principal's gift of, a school 
basebal1 cap to the Secretary of Education. by reason of his office, 
on the occasion of the latter's visit to the school 

lei. at 406-07. Clearly such acts are not criminal: "Vlhen, however, no particular 'official act' 

need be identified, and the giving of gifts by reason of the recipient's mere tenure in office 

constitutes a violation. nothing but the Govermnent's discretion prevents the foregoing examples 

from being prosecuted." ld. at 408. 

The lower federal courts have similarly recognized the critical distinction between 

a bribe and a legitimate gift. Indeed, the Ninth Circuit in a public corruption case approved a 

specific jury instruction to thls effect. See ·United States v. Frega, 179 FJd 793, 807 {9th Cir. 

1999). The First Circuit's opinions in the Woodward/Sawyer cases similarly illustrate the need to 

define the line bet\veen what is a legal gift to a public official and what constitutes a violation of 

federal law: 

The practice of using hospitality, including lavish hospitality, to 
cultivate business or political relationships is longstanding and 
pervasive. . . . It may well be that aU such hospitality should be 
flatly prohibited by law, but if Sawyer had this limited intent - to 
cultivate friendship rather than to influence an official act - the 
federal statutes here involved would not be "iolated. 

Sawyer, 85 F.3d at 741. Indeed, the court emphasized the importance ofinstmcting the jury that 

it must find an intent to influence an official act; 

[\\1hcre the difference between lawful and unlawful turns 
primarily on intent, and the la"vful conduct is itself most 
unattractive, we think the jury needs to be told specifically that the 
defendant has not violated the bribery component of the Travel Act 
(or committed honest services fraud) if his intent was limited to the 
cultivation of business or political friendship. Only if instead or in 
addition, there is an intent to cause the recipient to ruter her officiru 
acts may the jury find a theft of honest services or the bribery 
predicate of the Travel Act. Absent some explicit explanation of 
this kind, the conventional charge will be slanted in favor of 
conviction. 
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Id 

A public official cannot be convicted for the receipt of gifts intended merely to 

cultivate a business or political friendship. Thus, similar to the campaign contribution context, a 

public official's re~eipt of a gift must be part of a quid pro quo in order to support a mail fraud 

prosecution. To the extent that the government's tendered instructions wou1d pennit a defendant 

to be convicted of honest mail fraud services predicated on the receipt of a gift in the absence of 

an explicit quid pro quo, those instructions fail to confonn to the law and are in error. See Gov't 

Inst Nos. 6, 7,9, 11, 12. 

III. PRIV ATE GAIN IS AN ELEMENT OF HONEST SERVICES MAIL FRAUD 

In a supplement to its motion, the government has tendered two additional 

instructions (Gov't Inst Nos. 11 and 12) supposedly based on the Seventh Circuit's recent 

decision in Spano. These additional instructions -like many of the government's other mail 

fraud instructions conflict with Bloom and its progeny. Bloom, Martin and Spano itself hold 

that honest services mail fraud consists of a misuse ofpubIic office for private gain. Nothing in 

Spano eliminated the "private" or "personal" gain element of honest services mail fraud. Indeed, 

the Spano court noted that the defendant in tbat case received a specific personal galn: 

accelerated reimbursement and 100 percent reimbursement of medical expenses. 2005 WL 

2100391, at *2. 

To be sure, the "personal" or ·'private" gain required to sustain an honest services 

prosecution does not a1ways equate to personal profit. The promise of something of value other 

than financial compensation can be a "gain." See, e.g., United States v. }.lunson, No. 03 CR 

1153, 2004 WL 1672880, at *1 (N.D. Il1. July 28, 2004) (Ex. 3). Significantly however, a 

"personal gain" in the absence of a misuse of office will not support an honest services violation. 
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See. e.g., Uniied States v. Mc1lleilJe, 536 F.2d 1246, 1246 (8th Cif. 1976) (no mail fraud violation 

\vhere city plumbing inspector accepted gratuities for issuing pJumbing permits because no 

evidence that gratuities disadvantaged city in any respect or that they deterred inspector from 

conscientiously performing his administrative (nondiscretionary) duties); United States v. 

Rahbilt, 583 F.2d 1014, 1026 (8th Cir. 1978), cert. denied, 439 U.S. 1116 (1919) (reversing mail 

fraud conviction of state representative who introduced friend's architectural finn to public 

officials responsible for a\varding state architectural contracts in return for 10 percent 

commission from contracts because defendant had no control in awarding the contracts ,'vhich 

were shown to be awarded on merit). Indeed, these cases reinforce the basic teaching of Bloom: 

there must be some link between the misuse of office and the personal gain realized by the 

defendant. 

The instructions proposed by the government could lead a jury to convict a 

defendant of honest services mail fraud in the absence of proof of personal gain. As such, the 

instructions do not conform to Bloom, J"irfartin, Spano or other controlling precedent, and as such 

they are erroneous. See Gov't lnst. Nos. 6, 7,9, 11, 12. 

16 

A-000183 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (127 of 448)



·.' . .. Case: 1 :02-cr-00506 Document #: 323 Filed: 09/15/05 Page 17 of 36 PagelD #:2541 

CONCLUSION 

Therefore, George H. Ryan, Sr. respectfully requests that this Court deny the 

government's motion for pretrial ruling on jury instructions related to mail fraud allegations. 

Dated: September IS, 200S 

DanK. Webb 
Bradley E. Lennan 
Timothy 1. Rooney 
WINSTON & STRA \\IN LLP 
35 West Wacker Drive 
Chicago, Illinois 6060 I 
(312) 558-5600 (voice) 
(312) 558-5700 (fax) 

RespectfutJy submitted, 

GEORGE H. RYAN, SR. 
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CERTIFICATE OF SERVICE 

I, an attorney, certify that I ha\7e, served RYAN'S RESPONSE TO UNITED STATES' 

MOTION FOR PRETRIAl. RULING ON WRY DJSTRUCTIONS RELATED TO MAIL 

FRAUD ALLEGA nONS upon the parties listed below at the addresses shm.vn by messenger 

this 15th day of September, 2005. 

AUSA PATRICK COLLINS 
AUSA JOEL LEVlN 
United States Attorney's Office 
219 S. Dearborn St., 5th Floor 
Chicago. IL 60604 

MARC W. MARTIN 
MARC MARTlN,LTD, 
53 W. Jackson Blvd., Suite 1420 
Chicago. IL 60604 

DanK. Webb 
Bradley E. Lerman 
Timothy J. Rooney 
WINSTON & 8TRA \VN LLP 
35 West Wacker Drive 
Chicago, Illinois 6060 I 
(312) 558-5600 (voice) 
(312) 558-5700 (fa.x) 

EDWARD M. GENSON 
GENSON & GILLESPIE 
53 W. Jackson Blvd., Suite 1420 
Chicago, Ii. 60604 
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U:'oIITED STATES OF Ay1ERICA 

v. 
George H. Ryan, Sr. 

Lnited States District Court 
Northern District of Illinois 

} 
) 
) 
) 
) 

\Rev.03[o5) 

Case l'umber: 02-CR-S06-4 
Judge: Rebecca R. PaUmeyer 

Dan K. Webb, Defendant's. Attorney 
Jod R. Levin, AUSA 

Jl:DGMENT I.:-.l A CRIl\HlSAL CASE 
{for Oflenses Committed On or After November 1, 1987) 

THERE: WAS A: 

jury verdict of guilty as to count( s) 1, 2-5, 6, 7-8, 11-13, 18, 19-22 of the Second Superseding Indictment. 
THERE WAS A: 

judgment of acquittaias to count{s) 9, 10 of the Second Superseding Indictment. The defendant is acquitted and 
discharged as to these counts. 

THE DEFENDANT IS CONVICTED OF THE OFFENSES(S) OF: 

Tjtl~ & Section Description of Offense 

18 U.S.c. Racketeering 
§ I 962 (d) 

18 C.S.C. §134] 

18 USc. 
§lOOl(a)(2) 

18 U.s.c. §7212 

26 V.S.c. 
§7206(1} 

f\.:lail Fraud 

Making Materially Fraudulent Statements & 
Representations 

Obstructflmpcde Administration of Imernal 
Revenue Service . '·r('~" -.< 

"-~'itfv !!~~~_~~~Ia ·s~n 
Filini! False Income Tax Returns . 

~ ~ 

tJ~ :~ l.ld 6' · ... S )! eli 9aOZ 

Date Offens~ 
Concluded 

11/15/2002 

11/15/2002 

1 ] .... 15/2002 

11/15/2002 

] 1/15/2002 

The defendant is sentenced as provided in the fol1o .. viHg"·Pag!Si!>.~this judgment. 

A-OOOI86 

Count 
Number(s) 

I 

2-8 

11-13 

1& 

19-22 
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RYAN, George H. 
02 eR 506-4 

IMPRISOl\J\:TENT 

IT IS THE JUDGME~T OF THIS COURT THAT: 

Page 2 of 11 

the defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total 
uninterrupted term of78 Months (}n Count L 

As to Count 2 - 8 & II - 13, the defendant is hereby committed to the custody of the United States Bureau of Prisons 
to be imprisoned for a total uninterrupted term or 60 months. As to Count is - 22, the defendant is hereby 
commjtted to the custody of the C nited States Bureau of Prisons to be imprisoned for a totallminterrupted tenn of 
36 months, aU to run concurrent. 

The'Court recommends to the Bureau of Prisons: 

Placement at Oxford facility. 

Sl"PERVISED RELEASE 

C pon release from imprisonment, the defendant shall be on supen!ised release fur the periods specified for 
each count of conviction. 

The defendant is sentenced on an count(s) of conviction to Supervised Release, said periods to run 
concurrent as follo\\'s: 

CU,In!S 1·8,11-13, l&·22 a period of I yeur{s} Supervised Release. 

The dd~ndant shall report (0 lhe probation oftlce if! the district w wh~ch the defendant is released wi(h:n seventy-two hours of release from 
(he custody (}ftl:e Bur~au of Prisons. In aJdiliof!. see the attached pagers:) de~nif!g lh.: mumlatory, standard and discretionary ~onditions of sUl'ervis~d 
release !h~t apply in this ca,e. 
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Based on the defendant's inability co pay. the costs of int:arceration are waived. 

Page 3 of 17 

Page 3 of 1', 

The detimdant shall report immediately to the probation office in the district in which the defendant lS to be supervised, but no 
later than se\'enty-two hours after senlencing_ In addition, see the attached page(s) defining the mandatory, standarrl and discretionary 
condilions of probation that apply in this (ase. 
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:\:tANDATORY CONDITIONS OF SUPERVISED RE-LEASE 
(As set forth in 18 L.S.C. § 3583 and U.S.S.G. § 5DL3) 

I) For any offense, the defendant shall not commitanotner federal, state or local crime; 

2) for any offense, the deiendant sball not unlawfully possess a controlled subscance; 

Page 4 of 1! 

3) for offenses commilted on or after September 13, 1994, the defendant shall refrain from any unlawful use of a controlled substam:e 
and submit to one drug test within fifteen days ofrelease from imprisonment and at least t-...\lO periodic drug tests tbereafter for use 
of a controlled substance as determined by the court: 

4) for a domestic violence crime committed on or after September 13, 1994, ~ defined in 18 V.S.c. § 3561(b) by a defendant 
convicted of such an offense for tbe first time, the defendant shall attend a rehabilitation program in accordance with 13 L: .S.C. 
§ 3583(d); 

5) for a defendant classifled as a sex offender pursuant to) 8 U.S.C. § 4042(c)(4), the defendantshal! comply with the reporting and 
registration requirements set forth in [8 U.S.C. § 3583(d); 

6) the defendant shaH cooperate in the collection of a DNA sample rrom the defendant ifrhe collection of such a sample is authorized 
pursuant to section 3 ofthe DN"A Analysis Backlog Elimination Act of2000 and the Justice fOT All Act of2004; and 

7) The defendant sball pay allY balance (m the special assessment. res1iMion and/or tine impo~ed against the defendant. 

STANDARD CO~DITIONS OF SI;PERVrSED RELEASE 

I) For any teloJ1y or other offense, the defendant shall nor possess a firearm, ammunition, or destructiv~ device as defined in 18 
U.S.c. § 92]: 

2) the defendant sball nor leave the judicial district witbout the permission of the C0U11 or pr{)bation ofticer (travel outside rhe 
cominenfal Cnited States requires court authorization); 

3) the defendant sball report to the probation officer as directed by1h~ court onne probation officer and s-hall submit a truthful and 
complete written report within the first fj-.,'e days of each month; 

4) the defendant shan ans.wer {ruthfully all inquiries by the probation officer and follow the instructions ofthe probation oftlcer; 

5) the defendant shall pro\'ide to the probation officer access 10 any rC'Iuestcd financial inf{)nnarion including, but not limited m, 
tax returns, bank statements, credit card statements, credit applications, etc.; 

6) the defendant shall support his or her dependents and meet other family res~onsibjlities; 

7) the defendant shall workreguJarly ata lawful occupation, unless excused by the probation officer for schooling, training, or other 
acce~table reasons; 

lI} Ihe defendant .sball notifY the probation office.r ten (10) days prior to any change in residence or employment; 

9) the defendant shal! refrain from excessive use of alcohol; 

W} (he deiendanl shall noL ptlrcba~c, possess, use, distribute, or adminis1er any narcotic {)f other controlled substance, or any 
parapbernalia rdated to such subs;tances, except as prescribed by a physician, and wall submit to periodk urinalysis teStS as; 
requested by tbe probation officer t-o determine the use of any contr{)lIed substance; 

It) the defendant sbaILnot frequent places where controlled substance.'> are illegally sold, used, distributed, or administered; 
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12) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any perSOll C4mvictcd 
of a tetony unless granted pennission to do so by the probation officer; 

13) the defendant shaH penn it a pwbation officer to visit him or ber at any time at home or elsewhere and shall permit conflscallon 
of any conlraband observed in plain view by the probation {Jfficcr; 

14) the defendant shall notify the probation ofticerwiiliin seventy-l\ .... o (72) hours of being arrested or ql.lestioned by a law enforcement 
officer; 

l5} 1llc defendant shall not enter into any agreement to act as an inFDrmer or a special agent of a law enforcement agency without tbe 
permission of the court; 

16} as directeiJ by the probation oJTicer, the defendant shall noti!» third panies of risks that may be occasioned by the defendant's 
criminal reeord or [Jersonal history j)f characteristics. and shall penn it the probation officer to make such nmifications and to 
confirm the defendant'S c{Jmpliance with such notificatton requirement; and 

Ii} if this judgment imposes a special assessmeJlt, restitution or a fine, it shall be a condition or probation or supervised release that 
the defendant pay any such special assessment, restitution or fine in acc{Jrdance with the court's order set forth in the Criminal 
rvlonetary Penalties sheet ofrbi:> judgment. 

A-000190 

.' 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (134 of 448)



Case 1 :02-cr-00506 

RY A:-.i, George H. 
02 CR 506·4 

Document 888 Filed 09/06/2006 

CRIMINAL MONET ARY PE~ALTIES 

Page 6 of 17 

Page 6 Q~11 

The defendant shall pay the following total criminal monetary penalties in accordance with the "Schedule of Payments." C nless 
waived, Ibe defendantshall pay interest on any restitution and!or fine of more than $2,500, unless the restitutio[1 al1dfor firlc is paid 
in full before the fifteenth day after the date ofjudg.ment, pursuant to 18 C.S.c. § 3612{f). The paymem options may be subject 
to penalties lor detimll and delinquency pursuant to IS e.S.C. § 3612(g). 

Total Asscssment(s} Total fine 

$1.600 Fine \-Valved 

Restitution 

$603,348 

Mandatory 
Costs of Prosecution 

$19,000 

The defendant shall notify th~ United States Attorney's Office havingjurisdiction over the defendant within thirty day's of any change of 
name, residence o. mailing address until all special assessments, restitution, fines, and costs imposed by this judgmem are fully paid. 

Restitution is ordered in the amount ofSfl03,34&.OQ 

The interest requirement on restitution is waived. 

Resticution to be paid as listed below. 

[\lame of ViCti111 entitled to restitution Restitution Priority 
(mailing address noted for puhlic entitles OIl!Y) Ordered 

Ms. Donna Yl. Leonard. Executive Counsel S603,348 100% 
Illinois Se<:retary of State's Office, 
17 North State Street 
Chic-ago, IHil10is 60602 

If the defendant makes a partial payment, each payee shall receive an approximately proportional payment unless speciiied 
otherwise in the priority payment column above. Pursuant to 1 ~ U.S.C. § J664(1), all non· federal victims shall be paid in tillI prior to the 
United States receiving payment. Pursuant to ]8 US.c. § 3664(j), if a victim has received compensation from insurance or any other source 
wirh respecr to a loss, restitution shall be paid to the person who provided or [s obligated to provide the compensation. All restitution to 
~'ictims required by the order shall be paid !O the victims be10re any restitution is paid to slIch a provider of compensation. 

SCHED[;LE OF PAYME~TS 

• Payments shall be applied tn the following order: (I) assessment, {2) restitution principal, (3) restitution interest, (4) fine principal, 
(5) community restitution, (6) fine interest, (7) penalties, and (8) costs, induding cost of prosecution and court costs" [fthis 
judgment imposes a period of imprisonment, payment of criminal monetary penalties shall be due -during the period of 
imprisonment 

• All criminal monetary penalty payments, except [hose payments made through the Bureau of Prisons' Inmale financial 
Responsibi lity Program, arc 10 be by money order or certified t,heck payable to (he Clerk of the Court, U.S. District Court, unless 
otherwise directed by the Court. 

• Unles.s \.vaived. the defendant shall pay interest on any fine andIof rescilution of more than $2,500, unless the same is paid in nill 
before the fifteenth day after the date of judgment, pursuant to 18 U.S.C. § 3612(0. Payment options included herein may be 
subJect to penalties of default and delinquency pursuant to 18 U.S.C. § 3612(g). 

• Pursuant to 18 USC. §§ 3613(b) and (6)) and 3664(m), restiturion andior fine obligations extend for t\'Iienty years after release 
from imprisonment, or from the date ofenuy of judgment ifno! semenced to a period of imprisonment. 
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Payment oflhe total criminal monetary penalties shall be due as foll(}\~'s: 

ln installments: 
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Pa!ie 7 of 1', 

:'<.-1ontbly installments of 10% of net montll1y· income over a period of24 months, to commence fifteen days after the 
date oflhis judgment. 

Pursuant 10 18 C S.c. ~ 36M(k) the defendal1t must noti!}' the court of any material changes in the defendant's economic circumstances. 
Upon sllch notice, the COlif[ may adjust the installment payment schedule. 

Pursuant to l8 u.s,c. § 3664(0), if a person is ohligatetl Lo provide restimtion,orpaya fine, received wbstantial resources from any source, 
including inheritance. settlement, or other judgment. during a period ofincarceratioo, sucb person shall be rcquiroo to appJy the value t)!" 

such resources to any restitution or fine still owed. 

A-000192 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (136 of 448)



Case 1 :02-cr-00506 Document 888 Filed 09/06/2006 Page 8 of 17 

RY A?>I, George H. 
1}2 CR 506-4 

FORFE1TVRE 

Forfeiture :5 ordered <IS provided in the attached preliminary order offorfeiture. 
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The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: before 
2:00 P.M. on January 4 t 2007. 

Date ofImposilion of Judgmenv'Sentencing: September 6, 2(}06 

A-000194 

REBECCA R. PALLMEYER 
UNITED STATES DlSTRlCT JUDGE 

. [;1;v-
Dated at Chicago, lllinois this .!.. ... _ day or September, 2006 
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United States District Court, Northern District of Illinois 

NnJnt Dr Assigned Judg~ 
Dl' '.\'iagistrateJudge 

CASE NUMBER 

CASE 
TITLE 

DOCKET ENTRY TEXT 

!~a R. PaJlmeyer 

\.7' 02 CR 506 4 

Sitting Judge irOtner 
thall Ass;gn.d JlIdge 

DATE 

USA vs. George H. Ryan, Sr. 

9111/2006 

Motion of the United States for entry of an agreed preliminary order of forfeiture (865) granted. IT IS 
ORDERED, ADJUDGED and DECREED: That, pursuant to the provisions of 18 U.S.c. §§ 1963(a)(l). (2), 
and (3), c). and Fed. R. Crim. P. 32.2 and as agreed by defendants Lawrence Warner and George Ryan, all 
right, tide, and interest of defendants Warner and Ryan in funds in the amount of$1.7 million, are hereby 
forfeited 10 the United States of America for disposition according to law. The court shall retain jurisdiction 
in this matter to take additional action and enter further orders as necessary. Enter Agreed Preliminary Order 
Of Forfeiture. 

• [ For further detail see separate order(s)_J 

02CR506 I CSA VS. Lawrence E. Wamer 

A-OOOI95 

Cnurtrm,m ?e~ut)'1 
lmtH~Is.: 

Dockeling h1 rna;: cotices . 
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UNITED STATES DISTRlCT COURT 
NORTHERN DISTRlCT OF ILLINOIS 

EASTERN DNISION 

UNITED STATES Of AMERICA ) 
) 
) 
) 
) 

v. NO.02CR506 
The Hon. Rebecca R. PaHmeyer 

LA WXENCE WARNER et. at, 

AGREED PRELIMINARY ORDER OF FORFEITURE 

This cause comes before the Court on motion of the United. States for entry of a preliminary 

order of forfeiture as to specific property pursuant to the provisions of Tide 18, United States Code, 

Sec·tions 1963{a)(l), (2), and {3r, and Fed R Crim. P. 32.2, and the Court being fully informed 

hereby finds as follows: 

(a) On December 23,2003, a grand jury returned a multiple-count, second superseding 

indictment (the "indictment") against Lawrence Warner and George Ryan, alleging that these 

defendants were involved in a racketeering enterprise, pursuant to the provisions of 18 V.S.c. § 

I 962(d), among other violations; 

(b) The indiclment sought forfeiture· to the United States of interests and property the 

defendants obtained pursuant to the provisions oflS U.S.C. §§ 1963(a)(1), (2) and (3), including: 

L 

2. 

3. 

at least $3.1 rni mOD; 

Defendant WARNER's interest in Joliet Maple LLC. including but 
not limited to, the real property having a Permanent Index Number 
of 07-11-500-011, common1y knO\l\.'l1 as 605 Maple Road, Joliet, 
Illinois; 

Defendant W AR.NER's interest in BL Mannheim Inc., including but 
not limited to, the real property having a Pennanent Index Number 
of 15-09-300-100. commonly known .as 405 N. Mannheim Road, 
Bellwood. Illinois; 
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(c) Pursuantto Title 18, Unhed States Code, Section 1963(m), the indictment also sought 

forfeiture of any substitute property of the defendants WARNER and RYAN up to the value of the 

property described as being subject to forfeiture; 

(d) On or about May 22,2002, a temporary restraining order was entered against certain 

funds held in bank acc01mts control1ed by defendant WARNER. On or about July 8, 2002, this 

Court entered an agreed order modifYing the restraining Qrder to allow for the release of the 

WARNER bank accounts upon the execution of a Security Agreement beh .... een WARNER and the 

government relating to WARNER's interest in real property located at 320 I S. Harlem in Berwyn, 

IUinois (the "Berwyn property") to secure any potentia~ forfeiture liability; 

(e) Ajul}' trial was held and on April J7, 2006, a verdict of guilty was returned against 

defendants WARNER and RYAN on all counts, including the racketeering offenses, thereby making 

certain property subject to forfeiture to the United States pursuant to 18 US.c. §§ 1963(a)(1), (2), 

and (3)~ 

(1) Defendants WARNER and RYAN waived their rights to have the forfeiture 

allegations in the indktment considered by the jury and agreed to have the Court resolve an issues 

regarding the forfeiture allegations in the indictment; 

(g) The parties have agreed to resol\'e the forfeiture liability \\'ith the entry of a forfeiture 

judgment in the amount of $1. 7 million, because funds in that amount are subject to forfei!ure 

pursuant to 18U.S. C. § 1963 as a result of the defendants' convictions. Further, the defendants have 

agreed to the entry of a preliminary order of forfeiture so that these funds in the amount of $1.7 

million can be disposed of according to law. Theterrns and conditions of this preliminary order of 

forfeirure shaH be part of the semence impGsed; 

2 

A-000197 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (141 of 448)



Case 1 :02-cr-00506 Document 888 Filed 09/06/2006 Page 13 of 17 

Case 1 :02-cr-00506 Document 856-2 Filed 09/06/2006 Page 3 of 7 

(h) It is further agreed that from the forfeiture judgment, funds in 1he amount of S_~ 

shall be credited to the r:stitution obligation as determined to be owing by the Court at the 

imposition of sentence. Accordingly, the payment of $1.7 miHion ",,'ill satisfy completely 

defendants WARNER and RY A..N"'s forfeiture and restitution obligations; 

(i) As funds in the amount of S1.7 million are agreed to be subject to forfeiture, the 

government requests that this Court enter an agreed preJiminary order of forfeiture, pursuant to t 8 

U.S.c. § 1963. forfeiting aU right, title, and interest defendants WARNER and RYAN may have in 

the foregoing funds to the United States for disposition according to law to discharge the defendants.' 

joint and several forfeiture. liability arising from their convictions; 

(j) Within 90 days of the entry of the preiiminary order of forfeiture, defendant 

WARNER will provide a cashier's check in the amount of s: 1.7 million made payable to the United 

States Seized Asset Management Account. Upon receipt of the funds, the United States will release 

the lis pendens on the B~rwyn property and wilE relinquish any right, title or interest therein. 

Defendant WARNER agrees that the funds used to satisfy this forfeiture judgment shall not be 

subject to claims by any third party. The parties agree that any interest on the judgment \viU be 

waived on the funds during the 90-day period; 

(k) Further, it is agreed by the United States and the defendants that as part of 1he agreed 

forfeiture judgment neither party wilt appeal any issues reJating to the forfeiture judgment or the 

calculation of the judgment amount making it final as to an parties. Upon entry of a final order of 

forfeiture as described below, the United States shall be peunilted to dispose of the funds subject 

to forfeiture according to law. In the event that either defendant prosecutes an appeal or in the event 

that the criminal conviction as to either WARNER or RYAN is reverse.d on appeal, WARi~ER and 

3 
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RYAN nonetheless each expressly waive any right, title or interest in the Sl.7 million in forfeited 

. funds. and said funds will remain the property of the United States to be disposed of according to 

law; 

(1) Joliet Maple LLC and BL Mannheim Inc. are now defunct and WARNER no longer 

has any interest in either entity. The United States moves to dismiss the forfeiture allegations 

seeking to forfeit WARNER's interest in Joliet Maple LLC and BL Mannheim Inc.; 

(m) Pursuant to the provisions of 18 U.S.c. ~ 1963(1)(1), upon entry of this agreed 

preliminary order of forfeiture and receipt of payment as agreed, the United States shall publish 

notice of this order and of its intent to dispose of the property according to law. The government 

may also, pursuant to statute, to the extent practicable, provide written notice to any person kno'i\:n 

to have alleged an interest in the property that is the subject of the preliminary' order of forfeiture. 

As to the restitution component judgment amount as determined by the Court, the Office of the 

Secretary of State shall be notified and receive the portion ofthe judgment calculated as restitution; 

. ' 

(n) Further, in the event that defendant WARt'lER willfuUy fails to pay the forfeiture 

judgment on the schedule and in the manner set forth above, the United States shan seek the 

forfeiture ofllie property aUeged to be subject to forfeiture in the second superseding indictment; 

(0) Further, pursuant to the provisions of18 U.S.c. § 1963(1)(2), any person, other than 

the defendants, asserting an interest in the property that has been ordered forfeited to the United 

States may, \\"ithin thirty days of the final publication of notice or this receipt of notice tmder 

paragraph (m), whichever is earlier. petition the Court for a hearing to adjudicate the validity ofthis 

alleged interest in the property. The hearing shall be held before the Court alone, without a jury; 

4 
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(P) Following the Court's disposition of all third party interests, the Court shall, if 

appropriate, entera final order offorfeiture as to the property which is the subject ofthis preliminary 

order of forfeiture, which shan vest clear title in the United States of America; 

(q) Pursuant to IS. U.S.c. §§ 1963(a)(I), (2), and (3), andFedR. Cri~. P32.2, the United 

States requests that the terms and conditions of this preliminary order of fOlfeiture shall be part of 

the sentence imposed against defendants WARNER and RYAN, and made part of any judgment 

and commitment order entered in this.case against them. 

Accordingly, it is hereby ORDERED, ADJUDGED and DECREED: 

1. That, pursuanttotheprovisionsofI8 U.RC. §§ I 963(a)(1), (2), and (3), (c), and Fed 

R. Crim. P. 32.2 and as agreed to by defendants LAVlRENCE WARNER and GEORGE RYAN, aU 

right, title, and interest of defendants WARNER and RYAN in funds in the amount of$l. 7 million, 

are hereby forfeited to the United States of America fOT disposition according to la\\'. It is further 

ordered, 

2. That,pursuantto the provisions oflS U-S.c. §§ 1963(a){1),(2}, and (3), (c), and Foo. 

R. Crim. P. 32.2 a joint and several forfeiture judgment is entered in the amount of $1.7 miHion 

against defendants. W.A. . .RNER and RYAN. It is further ordered. 

3. That, within 90 days of the entry of this preliminary order of forfeiture, defendant 

WARi'\JER will provide a cashier's check in the amount of$l. 7 million made payable to the United 

States Marshal Service Seized Management Accmmt. Said funds will be deposited into an escrow 

account held by the United States Marshal. Upon receipt ofllie funds, the United States shall release 

the lis pendens on the reat property commonly known as 3201 S. Harlem. Berwyn, Illinois and ""riJI 

relinquish any right. title or interest therein. 1nterest shall be ,valved for the 90 day period. It is 

5 
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4. That, in the event that defendant WARNER willfully fails to pay the forfeiture 

judgment on the schedule and in the manner set forth above, the United States reserves the right to 

seek forfeiture of the property alleged to be subject "to forfeiture in the second superseding 

indictment. It is further ordered, 

5. That, the p~ies agreed that from the forfeiture judgment, funds in the amount of 

c(~3 34~- Oil " 
$ __ '_ shall be credited to the restitution obligation as determined to be owin.g by the Court at the 

imposition of sentence. According1y, the payment of $1.7 mil1ion will satisfY completely 

defendants WARNER and RYAN's forfeiture and restitution obligations, It is further ordered, 

6. Pursuant to the provisions ofl,S U.S.c. § 1963(1)(1), upon entry of this preliminary 

order offorfeiture and receipt of payment as agreed, the United States shall publish notice of this 

oroer and of its intent to dispose of the property according to law. The government may also. 

pursuant to statute, to the extent practicable, provide \o\oTitten notice to any person known to have 

al !eged an interest in the property that is the subject ofthe preliminary order of forfeiture. As to the 

restitution component judgment amount as determined by the Court, the Office of the Secretary of 

State shaH be notified and receive the portion of the judgment calculated as restitution. It is 

.furthered, 

7. That, pursuantto the provisionsofl& U.S.c. § 1963(1)(2), any person, other than the 

defendants, asserting an interest in the property that has been ordered forfeited to the United States 

may, within thirty days of the final publication of notice or this receipt of notice under paragraph 

six (6), whkheveris earlier, petition the Court for a hearing to adjudicate the validity of this alJeged 

interest in the property. The hearing shaH be held before the Court alone, without a jury. It is 
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8. That, following the Court's disposition of all third party interests, the ~ourt shall, if 

appropriate, enter a final order offorfeiture as to the property which is the subject of this preliminary 

order of forfeiture, which shall vest clear title in the United States of America. It is further ordered. 

9. That, the tenns and conditions of this preliminary orderofforfeiture entered by the 

Court are made part of the sentence imposed against defendant W AR1\'ER and RYAN and included 

:in any judgment and commitment order entered in this case against them. It is further ordered, 

10. This Court shaH retain jurisdiction in this matter to take additional action and enter 

further orders as necessary to implement and enforce this forfeiture order. 

~. REBECCAR. PAL 
United States District Judge 

DATED: /~. 
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\. 
In tbe 

Wuileb ~late£{ QCourt of ~f£{E 0 
jf or tbt tetbtntb ([{rruit . 

Nos. 06-3517 & 06-3528 

UNITEDSTATESOFAMEruc~ 

. LAWRENCE E. WARNER and 
GEORGE H. RYAN, SR., 

v . 

NOV - 22001 

I\IIrCflAEl 
ClERI'( U S W. DOBBINS 

, '. DISTRICT COU 
Plaintiff-Appellee, fiT 

Defendants-Appellants. 

AppealB from the United States Di1!trict Court 
for the Northem District: of Illinois. Eastern Division. 
Nos. 02 CR 506-1. 4-Rebecca R. Pallmeyer, Judge. 

ARGUED FEBRUARY 20, 2007-DECIDED AUGUST 21,2007* 
OPINION PUBLISHED SEPTEMBER 6, 2007 

Before MANION, KANNE, and WOOD, Circuit Judges. 

WOOD,. Circuit Judge. This appeal comes to us after 
an investigation that lasted for years and a jury trial that 
lasted more than six months. In the end, the two defen
dants, former Illinois Governor George H. Ryan, Sr., and 
his associate Lawrence E. Warner, were convicted on 
various criminal charges. The case attracted a great deal 
of public attention, and thus the district court handling 
the trial had to deal with a number of problems, some of 
which were commo~ and others less so. The fact tliat the 

* This opinion was originally released in typescript on August 
21,2007. 
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trial may not have been picture perfect is, in itself, ~othing 
unusual The Supreme Court has observed more than 
once that "taking into account the reality of the human 
fallibility of the participants, there can be no such thing 
as an error-free, perfect trial, and ... the Constitution 
does not guarantee such a trial." United States v.' Lane, 
474 U.s. 438, 445 (1986) (quoting Un.ited States v. Hasting, 
461 U.S. 499, 508-09 (1983». It is our job, in this as iIi 
any other criminal appeal, to decide whether any of the 
court's rulings so impaired the fairness and reliability of 
the proceeding that the only permissible remedy is a new 
trial. 

Defendants Warner imd Ryan raise eight grounds on 
appeal, six of them common and one argument unique to 
each. Their primary emphasis is, on specific issues about 
the jury. They contend ,that -the 'verdict waS 'tainted by 
jurors' use of extra:rieous legal materialB. They characterize 
the dismissal of a juror as rfu "arbitrary removal of a 
defense holdout." They object to the substitution of jurors 
after deliberations had begun. They alBo faiBe claims 
unrelated to the jury, including the arguments that the 
exclusion of certain evidence was an "erroneouB exclusion 
of exculpatory evidence," that the prosecution failed to 
identify- an "enterprise" for purposes of its charges under 
the Racketeer Influenced and Corrupt Organizations 
Act (RICO), .. 18 U.S.C. § 1962, and that the mail fraud 
charges were grounded in an "unconstitutionally vague 
criminal statute," see 18 U.S.C. § 1346. Warner addition
ally objects to the joinder, of bis trial with Ryan's, and 
Ryan argues that certain grand jury testimony violated 
his attorney-client privilege. 

Some potential issues, we note, are not before us. The 
defendants do not argue that the problems with the jury 
had a cumulative, prejudicial effect. even though they 
made this argument in their motion for a new trial before 
the district court. Nor do they claim. that the evidence . 
was insufficient to support any of the charges on which 
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they were convicted. Rather, their appeal is focused on 
particular alleged procedural and legal errors. As we 
would in any case, we review only those issues presented 
to this court. We conclude that the district court handled 
most problema that arose in an acceptable manner, and 
that whatever error remained was harmless. We there
fore affirm the convictions. 

I 

The facts of this case are well-known, and so we recite 
only what is necessary to understand the issues on appeal. 
In December 2003, a grand jury. returned a 22-count 
indictment against Warner and Ryan. After a lengthy 
trial, On April 17, 2006, a jury found Warner and Ryan 
guilty on all counts. On September 18, 2006, the district 
court set aside the jury's verdict with respect to two 
separate mail fraud counts against Ryan and then entered 
judgment against both defendants on· the remaining 
counts. The court sentenced Warner to 41 months' impris
onment and Ryan to 78 months' imprisonment. The 
deflllldants both filed timely notices of appeal on Septem
ber 20, 2006. 

The story behind this case began in November 1990 
when Ryan, then the Lieutenant Governor of Dlinois, won 
election as illinOis's Secretary of State. He waS re-elected 
to that post in 1994. Throughout Ryan's two terms in that 
office, Warner was one of Ryan's closest unpaid advisors. 
One of Ryan's duties as Secretary of State was to award 
leases and contracts for the office, using a process of 
competitive bidding for major· contracts and select
ing. leases based on the staff's assessments of multiple 
options. Improprieties in awarding four leases and three 
contracts form the basis of the majority of the RICO and 
mail fraud counts against Warner and Ryan. as these 
leases and contracts were steered improperly to Warner· 
controlled entities. The result was hundreds of thousands 
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of donarain benefits for Warner and Ryan. These benefits 
included financial support for Ryan's successful 1998 
campaign for Governor of Illinois. 

Prospective jurors for the trial in this case filled out a 
UO-question, 33-page form, which covered among many 
other- topics the subjects of their criminal and litigation 
histories, their knowledge of the investigation of Ryan, and 
their awareness of Ryan's positions on public issues. 
Counsel for all parties and the court reviewed the ques
tionnaires for four days; voir dire consumed another six 
days. The district court seated 12 jurors and eight alter
nates. The trial lasted six months. The proSecution 
presented approximately 80 witnesses against the defen
dants. In the end, the evidence supporting the jury's 
verdict was overwhelming. We give only a few examples 
here from the extenaive -r-ecord that: was created. To 
begin' with, the evidence -showed that Ryan steered an 
$850,000 four-year Secretary of State's office lease to 
Warner for a property that _Warner had recently -pur
chased for· just $200,000.- Ryan took' regular Jamaican· 
vacations paid for bya currency-exchange owner to 

-whom- Ryan later steered a $500.000 six-year Secretary 
-of State's office lease. Ryan took a Mexican vacation 
paid for by an individual to whom Ryan later steered 
another Secretary of State's office lease and a lobbying 
contract worth nearly $200,000 for virtually no work. 
Warner received more than $800,000 for helping a com
pany land a major Secretary of State's office contract 
without registering 8S a lobbyist and added another of 
Ryan's friends into the arrangement at Ryan's re
quest before the contract was awardeci Finally,and 
remarkably, despite evidence showing that they were 
enjoying a very nice lifestyle, Ryan's and his wife's total 
withdrawals from their bank accounts averaged less 
than $700 per year for 10 years. 

The jury retired on March 13, 2006. This jury deliberated 
for eight days. During their deliberations, the jurors 

.. ", .- ~- ..... 
... -..... , 
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were allowed occasional breaks so that some jurors could 
smoke outside. At the same times, some of the other 
jurors would go outside for fresh air or walk. up and 
down the courthouse stairwells for exercise. No one 
formally objected to the court about these activities. On at 
least one occasion,the court noted that the jurors were 
accompanied by court personnel when.on breaks. Putting 
media acc~unts and testimony that the district court 
discredited to one side, there is no basis in the record to~ 
conclude that any deliberations took place when the 
jurors were separated from one another. 

It was not long before problems arose. On Monday, 
March 20, 2006, Juror Ezell sent the court a note, also 
signed by the foreperaon, complaining that other jurors 
were calling her derogatory names and shouting prof ani-

. ties. The court conferred with counsel and responded 
with a note instructing the jurors to treat one another 
Uwith . dignity and respect." Two days later,' the court 
received a note from Juror Losacco signed by seven other 
jurors, asking if Juror Ezell Gould be excused because 
she was refusing to engage in meaningful disCOUrse and 
was behaving in a physically aggressive manner. The 
court again conferred with counsel. noting that"'[Losacco] 
has not told us anything about the way the jury 'stands 
on the merits. She really has not." The next', morning 
the court responded with a note, which began, "You twelve 
are the jurors selected to decide this case." The note then 
reiterated that the jurors were to treat each other with 
respect and reminded them of their duties. 

On the eighth day of deliberations, a few ho~s afterthe 
court responded to the Losaeco note, media reports 'sur
faced claiming that one of the jurors had given untruthful 
answers on the initial, juror questionnaire regarding his 
criminal history. The court stopped the jury's delibera
tions while it looked into the new allegations. After a 
background check confirmed that Juror Pavlick had not 
disclosed a felony DUI conviction and a misdemeanor 

A-000207· 
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reckless conduct conviction, the court questioned him 
individually. The court asked counsel if there would be 
any objection to dismissing Pavlick. Neither the prosecu
tor nor Ryan's counsel voiced any objection when Warner's 
counsel moved to dismiss Pavlick or when the court 
granted that motion. 

. . . . '. 

It tu.rp.ed out that Juror Ezell's record was also problem-
atic~ A background check turned up seven criminal arrests, 
an outstanding warrant for driving on a suspended' 
license. and an arrest under a false name, "Thora Jones." 
The fingerprints of the "Thora Jones" arrestee matched 
Ezell's, and it turned out that the name "Thora Jones" 
might belong to Ezell's daughter, who also has a signifi
cant criminal history. The government told the court 
that it would have moved to excuse Ezell for cause had 
it known during voir dire ·thatshe liad .. given law enforce
mento:fficers false booking information, as the Ryan
Warner case also involved ~harges of providing false 
information to.law enforc~ment officers. The coUJ.1; replied 
that "1 suspect there would not have been an objection [to 

. that; cause challenge]. She would have been' excused.." The ' 
court proceeded to question Ezell, who acknowledged her 
untruthfulness. Even then, however, she was 'not forth
colning about her use of the name uThora Jones" or about 
her daughter's criminal history. The court concluded 
that "some of the answers she just gave me . . . aren't 
truth£u1." Warner's counsel agreed that Ezell shoWd be 
excused, while Ryan's counsel took no position initially. 
When the government moved to dismiss Ezell, Ryan's 
counsel objected. to the standard employed .but did not 
object to the decision to remove Ezell based on her un
truthfulness. 

The court also questioned a number of other jurors. It 
turned out that Jurors Gomilla and Talbot both had filed 
for bankruptcy in the mid· 1990s, but neither included 

A-000208 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (152 of 448)



- .~ 

; .. ' 

• <-•• 

" .... 

Case: 1:02-cr-00506 Document #: 987 Filed: 11/02107 Page 7 of 82 PagelD #:8231 

. ::': . 

; ': 

! : 

Nos. 06-3517 &; 06·3528 7 

this information in response to a question about whether 
they had ever appeared in court or been involved in a 
lawsuit. That question, however, appeared in a section 
entitled "Criminal Justice Experience." Several other 
jurors had also left that question blank: Juror Svymbersky, 
an alternate, who stole a bicycle at age 18 or 19 in 1983 
and thoug~t that the charges had been expunged; Juror 
Rein, who was arrested for assault for slapping his 
sister in 1980, but never appeared jn court; Juror Casmo, 
who had three arrests that he had not remembered 
when filling out the questionnaire. because they occurred 
40 years earlier, in the 1960B, when he was in his early 
20s; and JUror Masri, an alternate, who reported a 2000 
DUl conviction but had -- said nothing about a 2004 DUI 
conviction or about his conditional discharge or proba~ 
tion in ~epteinber 2005. _ 

The defense argued thatSvymbersky, Rein, Casino, and 
Masri should be dismissed f~:t dishonesty: while the 
government took the position that all four were fit to 
serve. The district court 'initially was inclined to excuse 
Svymhersky and Masri, but it chose to re-interview Casino 
and Svymbersky, who both again stated that they had not 
recalled the incidents when filling out their questionnaires. 
The district court credited the testimony of Svymbersky. 
Rein,and Casino, concluding that they did p.ot lie to the 
court. The district court did not credit Masri's testUnony 
and -excused him; rio 'one objected. '(We acknowledge the 
dissent'sooncern that the coUrt did. not state explicitly tliat 
it was granting the defendants' motion to excuse Masri for 
cause. Looking at the record as a whole, however,· it is 
eh~ar that this is what the court did. There was no other 
motion related to Masri pending, and the court had stated 
that jurors would be disUriBBed only for cause. IT the court 
was 'not excusing Masri for cause, but inBtead seating 
alternates out of order, -Masri would have remained an 
alternate as opposed to being excused. More importantly. 

A·000209 
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though, rio one has objected to the characterization of 
Masri's dismissal as one based on cause.) 

In light of the dismissals. it became necessary to seat 
al~rnates Svymbersky and DiMartino on the jury in place 
of Ezell and Pavlick. At that point, as authorized by 
FED •. R. _ CRlM. P. 24(c)(3), the· court decided that the 
reconstituted jUry would need to start its deliberations 
from scratch. It questioned each of the remaining original 
jurors to ensure that they understood their obligation to 
disregard whatever had gone on before and to begin 
deliberations a'new. and that they felt capable of doing so. ' 
They all answered yes. The court then re-read its instruc
tions to the reconstituted jury, adding a new one to allay 
defense con~rnB with the questioning about the jurors' 
criminal histories. The new jury began deUberating on 
March 29,.,,2006. After 10 days' work, it .returned guilty 
verdicts on all counts on 'April 17, 2006,. 

, ; 

After the verdict, dismissed juror Ezell publicly criti
cized the jury and the verdict. On April 25, 2006. defense 
coun'Sel asked the· court· to conduct a formal inquiry into 
her comments. On April 26. the court held a hearing on 
the

4 
motion in open court, during which the government 

noted that "nothing that [Ezell] has sald ... indicated any 
'extraneous influence occurred." The court determined 
that "'the allegations that Ms. Ezell appears to be making 
[do not] constitute the kind of misconduct [that would 
require an inqUiry]." At some point later that day or the 
next day, defense counsel learned through new media 
reports that Ezell, had alleged that Juror Peterson had 
brought "case and law" into the jury room about remov
ing a juror for failing to deliberate. Defense counsel filed 
a new motion for an inquiry. which the court granted. On 
May 5, 2006, the court opened its inquiry into Ezell's 
allegations, interviewing both Ezell and Peterson. Ezell 
told the court that she had previously forgotten about "the 
case law" to explain why she had not previously men-
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tioned the incident. Peterson acknowledged bringing into 
the jury room an article published by the American 
Judicature Society (AJS) (which she found by conducting 
a Google search of the term "deliberating") about the 
substitution of jurors and a handwritten· note recording 
her own ,thoughts about the duty to deliberate. She read a 
portion of the article and the handwritten note to the 
rest of the jurors. The court concluded that these two 
excerpts "did not prejudice the outcome" and ultimately 
denied tbe defendants' motion for a new trial on that (and 
several other) grounds. ' 

II 

Both Wamer and Ryan assert that the court's ruling on 
this "extraneous evidence" was wrong, prejudicial, ·and 
requires a new trial. A preliminary question that influ
ences the rest of the analysis is whether eitber one, Or 

both, of these items should be c~aracterized as "e~ape
ous" evidence~ The district.court concluded that, the A.JS 
article was, but that JurorPeterson'sperson81 note was 
not. ' 

,A 

Read in isolation, Peterson's note is hard to criticize. 
It said: 

You 1iav~' the right to speak youroplliion, but you have 
responsibility to use the' faetaL1 the testimony to 
support your opinion to seriously consider [sic]. If you 
don't use evidence and testimony to support your 
opinion your [sic] not being responsibly [sic). 

The proper characterization of this note is a question of 
fact, which we review for clear error. United States v. 
Mancillas, 183 F.3d 682, 695 (7th Cir. 1999). Juror Peter· 
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Bon told the· district court that her handwritten state
ment 'came from her own, independent thoughts. The 
district -court credited that testimony,. noting the lack of 
overlap between the subject of the AJS article and Peter
son's note .. as well as the similarities between Peterson's 
note and the court's instructions to the jury on their duty 
to deliberate. 

Credibility findings are. "binding on appeal unless the 
distmtjudge has chosen to credit exceedingly improbable 
testimony." Uttited States v. Hubbard, 61 F.3d 1261, 1278 
(7th Cir. 1995) (emphasis in original). There is no reason 
to question the district courfs assessment of Juror Peter
son's explanation about. the note. let alone any indica
tion that Peterson's account was "ex~dingly improbable." 
The defendants' trial-'counsel were ·present when the 
district court discussed the· note· with Peterson and were 
permitted to ask questions. The defendants imply that 
Peterson could not have coniposed the note without 
assistance from external sources, appare~tly on the theory 
that it exPressed concepts beyond the capability of a 
kind~rgarten teacher (which is Peterson's profession) .. We 
cannot imagine why either we or the district court was 
reqtri.red to draw any such inference. which is more than 
a little patronizing. Thus, the defendants are left only 
with the fact that Peterson put her thoughts on paper. 
Had she simply spoken those words ·to the jury without 
writing them first, FED. R. EVID. 606(b) would bar any 
c()nsideration of them at all. We conclude that the district 
court did not err in determin.iD.g that this note was not 
extraneous information and did not require any further 
action. 

B 

The AJS article was indisputably extraneOUB information 
in the jury room. It dealt generally with the subject of 
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juror removal and substitution. The excerpt that Peterson 
read to the jury was the following: 

But other bases for substitution raise serious questions 
about the sanctity of the deliberative process, primar
ily allegations by some jurors that another juror is 
unwilling or unable to meaningfully deliberate. or is 
unwilling to follow the law. Such an allegation re
quires a hearing where the judge must decide the 
tricky question whether the juror is truly unfit to 
serve. or is merely expressing an alternative view
point that will likely result in a hung jury. Only if 
the judge concludes that the challenged juror is truly 
unfit to serve, will the judge be authorized to dismiss 
that juror and substitute an alternate juror. 

In essence, Peterson's act of reading that paragraph 
introduced new instructions into the jury room about the 
deliberative process, beyond those given by the court. 
There is no doubt that this should not have happened. The 
only question is whether it; is such a fundamental error 
that it requires automatic reversal, or if it is subject to 
hann1ess error analysis. 

The Supreme Court has repeatedly stressed the fact that 
so-caned structural errors-those that fall outside the 
boundaries of harmless error analysis-are few and far 
between. Moat recently, the Court found that a constitu
tional error in failing properly to apply the rule of Blakely 
v. Washington, 542 U.S. 296 (2004). was subject to harm
les8 error analysis. See Washington. v. Reeuenco. 126 S.Ct. 
2546 (2006). The Court explained: 

We have repeatedly recognized that the commission of 
a constitutional error at trial alone does not entitle 
a defendant to automatic reversal. Instead, "'most 
constitutional errors can be harmless.'" Neder v. 
United States, 527 U.S. 1. 8 (1999) (quoting Arizona v. 
Fulminan.te, 499 U.S. 279. 306 (1991».'" '[I]f the 
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defendant had cOUDBel and was tried by an impartial 
adjudicator, there is a strong presumption that any 
other [constitutional] errors that may have occurred 
are subject to harmless-error analysis.'" 627 U.S. at 
8 (quoting Rose v. Clark, 478 U.S. 570, 579 (1986». 
Only in rare cases has this Court held that an error 
is structural, and thus requires automatic reversal. 

126 S.Ct.at 2551 (footnote deleted). In a footnote, the 
Court reviewed the six "rare" 'areas where automatic 
reversal occurs: complete denial of counsel, a biased trial , 
judge, racial discrimination in the selection of a grand 
jury, denial of the right of seH-representation at trial, 
denial of a public trial. and a defective reasonable doubt 
instruction. Id. at ri.2. It also recalled that its earlier 
decision 41 Neder had involved defective jury instructions, 
and that it had applied harmless error analysis there. 
ld. at 2551. 

The defendants do not cOJ;ltend that anything that 
Recuenco recognized as structural error occurred here. 
Instead, their argument is about jury instructions and 
exte;rnal influences on the jury. The Court repeatedly has 
subjected challenges to external influences on jurors to 
harmless error analysis. In Un.ited States v. Olano, 507 
U.S. 725, 738 (1993). it wrote that "[wJe generally have 
analyzed outside intrusions upon the jury for prejudicial 
impact." The Court summarized its .. 'intrusion' jurispru
dence" by stating that "[d]ue process does not require a 
new trial every time a juror has been placed in a poten
tially compromising situation. Were that the rule, few 
triala would be constitutionally acceptable." Id. (quoting 
Smith v. Phillips, 455 u.s. 209.217 (1982». Under Neder 
and similar cases, the introduction of the' excerpt from 
the AJS article into the jury room is Bubject to harmless 
error analysis. 

In evaluating it in this light, we bear two things in mind. 
First, we have held, and we reaffirm, that district courts 
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"retain ... substantial discretion over the determination 
of whether the prejudice arising from the unauthorized 
contact is rebutted or harmless." United States v. Sababu. 
891 F .2d 1308, 1335 (7th Cir. 1989); see also Evans v. 
Young, 854 F.2d 1081, 1084 (7th dr. 1988). The relevant 
question is thus whether the court abused its discretion 
in making that determination. Sababu. 891 F.2d at 1334. 
Second, oontext matters. Many cases in which extraneous 
information 'made its way into the jury room involve 
evidence relevant to the defendant's guilt or innocence. 
See, e.g., United States v. Berry, 92F.Sd 597, 600 (7th 
Cir. 1996) (una~tted transcript of admitted recording 
that labeled one speaker as the defendant although 
identification was in dispute); Sababu, 891 F.2d at 1332-. 
33' (unadiriitted transcript of defendant'sunadmitted 
recorded conversation with a co-defendant); United States 
v. Bruscino, 687 F.2d 938, 941 (7th Cir. 1982) (en banc) 
(Bureau of· Prisons document about the defendant's 
possible membership in a priBon gang and a newspaper 
article about.the case). The' excerpt from the AJS article 
did not. Compare United States v. Estrada, 45F.3d 1215, 
1226 (8th Cir. 1995), vI;J.cated on. other grounds. 516 U.S. 
1023 (1995) (differentiating between external informa
tion .. that merely 'supplements the court's instructions 
and factual evidence not developed at trial). 

We :first consider whether the district court applied the 
proper legal stand9.rd for its inquiry. A district court's 
failure to use the proper legal standard is an abuse of 
discretion. United States v. Austin, 103 F.3d 606,609 (7th 
Cir. 1997). A district court also abuses its discretion if the 
record contains no evidence on which the court could have 
relied or if its findings of fact are clearly erroneous. United 
States v. Jain, 174 F.3d 892,899 (7th Cir. 1999). 

This court has looked to the Supreme Court's decision 
in Remmer v. United States, 347 U.S. 227, 228 (1954), in 
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order to develop a legal standard in this area. Sababu, 891 
F.2d at 1335. In Remmer, the Court considered the case 
of a juror who supposedly was offered a bribe for a vote to 
acquit. 347 U.S. at 228. The FBI was brought in to ques
tion the juror, and the district court concluded that the 
bribe was a joke, but the defendant was never told about 
the allegation. Id. Remmer held that 

[i]n a criminal case, any private communication, 
contact, or tampering; directly or indirectly, with a 
juror during a trial about the matter pending before 
the jury is, for obvious reasons, deemed presumptively 
prejudicial, if not made in pursuance of known rules 
of the court and the instructions and directions of 
the court made during the trial, with full knowledge of 
the parties. 

Id. at 229. The CourtaIso" said,.· hOwever, that "[t]he 
presumption is not·-eonc}usive, but the burden rests 
heavily on the Government to establish, after notice to 
and hearing of the defendant, -that such contact with the 
juror was harmless to the defendant;" Id. It cautioned 
that inquiries of jurors about extraneous influences must 
strike a balance between the need to ensure that no 
prejudice has occurred and the need to let jurors de
libe:Jate unimpeded. Id. 

District courts have some flexibility in structuring an 
inquiry into this kind of problem, Bruscino, 687 F.2d 938 
at 940. Sometimes the circumstances are such that the 
Remmer presumption does not even. apply. Thus, in 
Whitehead v. Cowan, 263 F.3d 708, 723 (7th Cir. 2001), we 
held that it did not apply to the publication of jurors' 
names and addresses by the media. Whiter.ead also 
suggested that "no Remmer hearing is necesaary' where 
a "comment heard by a juror was ambiguous and innocu
ous." 263 F.3d at 725-26. We need not explore when a 
hearing may not be essentUU, however, since the district 
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court held one here. The general rule is that the district 
court" 'should determine the circumstances [surrounding 
the improper contact] and the impact thereof on the juror. 
and whether or not it was prejudicial, in a hearing with 
all interested parties permitted to participate:" Sababu. 
891 F.2d at 1335 (quoting Remm.er, 347 U.S. at 230). 

The defendants argue that this standard does not 
adequately protect the deliberative process. They urge the 
adoption -of a standard under which "any reasonable 
possibility of prejudice" from the external influence 
automatically entitles a defendant to a new trial. This, 
however, would represent a significant extension of the 
law. In our view, such an extension is not warranted and 
would in fact be inconsistent with the Supreme Court's 
approach to harmless error. If the district court is able to 
take remedial measures that remove the possibility of 
prejudice, Or if it finds after a heating that the Govern
ment has rebutted the presumption of prejudice, no new.-, 
trial is required.. . 

The district court described 'the approach it took to this 
iS8ueas "a two-pronged inquiry." It said that it would 
determine "whether there was an extraneous influence 
on the jury, [and] whether from an' objective perspec
tivt: . '.. what happened was prejudicial." The parties 
agreed to the judge's approach. Moreover, in the court's 
memorandum and order denying the defendants' motion 
for a new trial. the district court explicitly discussed the 
requirements and holdings of Remmer. Bruscino, and 
Sababu. among other cases, concluding that "[p]rejudice 
to the defendants is presumed . . . but is rebutted if 
there is no reasonable possibility that the verdict was 
affected by the contact." We are confident, in light of these 
statements, that the court identified the correct legal 
standard for its inquiry. 
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c 
The question remains whether the court abused its 

discretion in applying the law. In United States v. Sanders, 
962 F.2d 660 (7th Cir. 1992), we suggested a nonexclusive 
list of conside-rations that throw light on the question of 
prejudice. These factors "include [11 the extent and nature 
of the unauthorized contact, [21 the power of curative 
instruetions, and [31 the responses of the jury." [d. at 669. 
We will follow that checldist here, understanding, of 
course. that in the end this type of inquiry simply helps 
to ensure that neither the district court nor we- have 
overlooked anything important. _ 

As we noted earlier, the AJS article was unrelated to 
the facts of the case or the defendants' guilt, and thus 
was les8 likely to prejudice the juris evaluation of the 
central issues in the case. FurthefinOl:e~on1y the jurors 
who sat on the original jurY-were exposed to the article, 
and their exp08ure was brief. -; 

The district court rejected the defendants' speculation 
that Peterson "believed this -document was some sort of 
trump eard in an ongoing dispute with [Juror] Ezell." The 
testimony was in conflict about how severe that dispute 
was: Ezell claimed that she cried after the AJS article 
was read to the original jury. while Peterson testified that 
no one responded emotionally at all. The district court 
concluded that the article "did not sway the course of 
deliberations" during the :first jury's deliberations when 
it was read, nor (more importantly) did it "play any role 
in the reconstituted deliberations." In reaching this 
conclusion, the distriet court credited Peterson's testi
mony that Ezell did not change her approach to the 
deliberative process after the excerpt was read. and 
Peterson's testimony that she did not refer to the article 
at all during the reconstituted jury's deliberations. The 
defense cannot point to any evidence showing that the 
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district court's conclusions about credibility of the jurors 
regarding the external information were clearly erroneous. 

The district court also concluded that the AJS article 
"does not state or imply that jurors must reach any deci
sion," and could not "lead a reasonable juror to' change his 
or her determination for fear of punishment." Rather. 
based on the court's instructions about deliberations, the 
"jurors may have reasonably believed, even 'without 
consulting extraneous material, that they could be re
moved if they refused to 'deliberate.'" This differs sig
nificantly from the situation faced by the Ninth Circuit 
in United States .v. Rosenthal, in which a juror asked an . 
attorney friend whether she had "any leeway" in following 
the court's instructions on the law, and her friend advised 
her that she "'could get into trouble" if she strayed from 
the ulstructions, which implies a more severe penalty 
than simply being removed from a jury. 454 F.3d 943. 950 
(9th Cir. 2006). . ' 

We now come to what may be the most powerful reason 
for concluding that Peterson's reading of the paragraph 
from' the AJS article did nQt prejudice the defendants: it 
occurred during the deliberations. of the initial jury, and 
the"district court to'ok measures to assure that the new 
jury could and would put Round 1 behind them., After 
dismissing Ezell ami Pavlick, the district court asked each. 
one of the remaining original jurors individually if be 
or she could disregard' the previous deliberations and 
start over. For example, the court asked one juror, "If 
I were to tell you that today we are bringing BOme other 
jurors back and you must start all over, is that sOmething 
you think you can dor and "Could you, do you believe, to 
the best of your ability, put out of your mind all the 
discussion that's happened in the last few days with your 
fellow jurors?'" The juror responded, "Yes, I can. Put it 
over and just start new." The court continued. "Just start 
as though it never happened before?'" The juror replied, 
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''Yes.'' The court followed up yet again, U Any concernS 
about how--the difficulty that that would present for you?" 
The juror responded, UNone whatsoever. I have no prob· 
lems with it." 

We approved a similar manner of proceeding in Sanders. 
There, "[the contacted juror] explicitly testified that she 
could put this incident behind her and continue to serve 
impartially as a juror." Sanders, 962 F.2d at 670. We 
concluded that "[b]ecause of this explicit testimony and 
the careful inquiry of the district court, we are unable to 
say that the district court abused its diacretion in accept
ing Juror Layton's sworn statements and allowing the 
trial to continue." Id. Sanders compared this situation 
with "pretrial voir dire," about which "the Supreme Court 
has held that the test for determining impartiality in a 
prospective juror is whether he orahe can 'lay aside his 
impression or opinion and render avermct based on the 
evidence presented in court.'" Id. at 670, n.10 (quoting 
Murphy u. Florida. 421 U.s. 794, 800 (1975». 

; 

The court did not specifically instruct the remaining 
jurors to disregard the AJS article (as it had not yet come 
to light), but still the court trod carefully to avoid prying 
into the jury's earlier internal deliberations. This is 
be~UBe FJj:D. R. EvID. 606(b) provides that 

[u]pon an inquiry into the validity of a verdict or 
indictment, a juror may not testify aa to any matter or 
statement occurring during the course of the jury's 
deliberations or to the effect of anything upon that or 
any other juror's mind or emotions as influencing 
the juror to assent to or dissent from the verdict or 
indictment or concerning the juror's mental processes 
in connection therewith. 

The. rule did not technically apply at the time of the new 
instructions to the remaining jurors, as the jury had not 
yet reached a verdict. The rule is based, however, on the 
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"long-recognized and very substantial concerns [that] 
support the protection of jury deliberations from intrusive 
inquiry." Tanner v. United States, 483 U.S. 107, 127 
(1987). The court reasonably took care to abide by the 
spirit of the rule because the original jurors were going 
to return as part of the reconstituted jury. If by its in
quiry the court s~nt the implicit message that :future 
deliberatioll8 might not be secret, then we would be fac
ing a different set "of problems with the reconstituted 
jury's verdict. 

Following" the juror interviews, the district court made 
a precautionary statement to the new jury before instruct
ing it: 

You may have heard by now that two of tpe original 
. j~rs" in this. mise were excused from further jury 

service. I want you to know, as "Tve told some of you 
already, that the circumstances that brought about 
the fact that these two jurors were excused, those 
circumstances were not prompwd by any of the lawyers 
or by the por,ties in this case, nor" by your previous 
deliberations, those of you who were here. Rather,. the 
inquiry was generated by members of the media. . . . 

<' I want you to know that in attempting to reach ver
dicts in this case you are answerable only to your owp 
conscious [sic]. It is your job, and your job alone, to 
£ind the facts in this case and to apply the "law· that 
I hs.'ve given you .... The fact that there have been 
circumstances that led to two jurors being excused 
should not in anyway' enter" into "your delibera
tions. . . . [I]t is imperative that you completely put 
your prior deliberations" out of your mind. You must 
treat this case as if the prior deliberations did not 
occur. You also should lWt' discuss or mention any 
statements or comments made during the prior deliber
ations when you begin theBe new deliberations. 

(emphasis added). 
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There is a general presumption that juries follow their 
instructions. See, e.g., Penry v. Johnson. 532 U.S. 782, 799 
(2001) (citing Richardson v. Marsh, 481 U.S. 200, 211 
(1987); see also United States v. McClinton, 135 F.3d 
1178, 1189 (7th Cir. 1998). This presumption is overcome 
only if there is an "overwhelming possibility» that, the 
jury was unable to follow the instructions. Greer v. Miller, 
483 U.S. 756, '767 n.a (1987). Here, it is hard to imagine 
instructions that would be better tailored to the issue of 
the AJS article, as well as to the other concerns about 
the original deliberations that the defendants allege. 
(The defendants' assertion that some of the jurors believed 
that they "could force the removal of a fellow juror" also 
fails in light of these instructions and the court's eredibil.; 
ity findings.) During the post-trial proceedings, the district 
court once again concluded that "the court believes that 
the jurors who deliberated toJverdi~t in this case were 
diligent and impartial. . .'.' They 'sat 'attentively through 
nearly six months of evidence. . . • The court believes 
these jurors made every effort to be fair, even amid' 
extraordinary public scrutiny." This assessment is en
titled to deference from us.' 

D 

The defendants make one final argument about the 
alleged external influences on the jury. They claim that the 
district court "acknowledged presumptive prejudice. [but] 
it effectively required a showing of actual prejudice." We 
do not see it that way. The defendants are forgetting that 
there is a middle ground, in which the court finds pre
sumptive prejudice. but it then goes on to find that the 
government haa rebutted that presumption. After inter
viewing both EZell and Peterson. the district court stated • 
"I am comfortable, based upon what I have heard, at 
least at this point, that the jurors' brief consideration 
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of that material did not [cause] prejudice." The court did 
not conclude that the defendants lost because they 
failed to show actual prejudice, or that it was their bur
den to do so. It found that the government satisfied its 
burden to show that there, was no prejudice, as it is 
entitled to do under Remmer. For all of these reasons, the 
district court did not abuse its discretion in cOncluding 
that the extraneous information at issue did not prej
udice the defendants. 

m ' 
. . 

At the outSet of the trial, the district court empaneled 
eight . alternate~ to the jury. In the end, most of these 
alternates were necessary to provide the defendants 
with a full jury .. By the time the trial reached the jury 
deliberation stage, one juror had been excused for inabil
ity to serve-Juror McFadden, who was dismissed on the 
court's own motion becalJse 'she had a medical condition 
that made her l'epeatedly fall asleep.during the trial 

The revelations of the possible criminal records of some 
of the original jurors led.' as we have said, to the district 
'coJ-lrl's decision to excuse'Jurors Pavlick and Ezell and 
to replJ,ice them with alternates. Defendants 'raise five 
arguments relating to the process of removal and replace
ment: first, they accuse the district court of misleading 
defense counsel about the standard that would be used 
for removing jurors; second, they assert that the court 
applied an arbitrary standard for dismissals; third, they 
claim that the prosecution knew that Ezellwas a holdout 
juror for the defense at the time it moved for Ezell's 
removal; fourth, they speculate that the removal of Ezell 
chilled pro-defense jurors; and finally, they fear that the 
investigation into the jurors' backgrounds biased the 
jurors against the defense. 
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A 

The most important question for' purposes of this part of 
the appeal is whether the district court correctly decided 
to rely on the· standard established in McDonough Power 
Equipment, Inc. v. Greenwood, 464 U.S. 548 (1984), for 
aSsessing these various challenges to the jury. In' 
McDonough~ the Supreme Court held that an inaccurate 
answer on a jurY questionnaire discovered after the 
verdict was returned could be grounds for a new trial 
only if the "correct response would have provided a valid 
basis for a challenge for cause." Id. at 556. Defendants 
claim that this standard is inappropriate for pre-verdict 
removals. because McDonough rested on the need for 
finality in a given jury's verdict. The implication of their 
position is that it is actually impossible to· remove a 
juror for cause once deliber-ations have started. This is 
not the case, as .FED.R. CRl)I .. P. 24(c)(3) illustrates. 
Furthermore, most of the interests in finality recognized 
by McDonough have already accrued by the time a fully 
tried· case is submitted to a jury. We can see no sense in a 
rule that forces the court to sit by idly. knowing that 
it ought to remove a juror, just so that the jury can re
turii a verdict and the facts of McDonough will berepli
cated. The district court was correct to turn to McDonough 
for. guidance on how to resolve the problema that had 
arisen. 

B 

The next question is whether the district court applied' 
this standard consistently. When the possibility arose 
that some sitting jurors would 'need to be removed be
cause of their criminal records, the court asked the 
attorneys for their thoughts on the standard to· apply 
to possible removals. All attorneys responded with argu
ments to tb,e court. Less than an hour later, the court 
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informed counsel that it saw a difference between jurors 
such as Pavlick and Ezell, for whom there were sig
nificant disparities between the questionnaires and their 
recent criminal histories, on the one hand, and jurors 
such as Casino, who may simply have forgotten long past 
criminal histories or may not have understood what was 
required to be disclosed. . ., 

In the end, the district court concluded and repeatedly 
stated that the appropriate action would be to excuse any 
juror for whom the newly acquired information would 
have led to a challenge for. cause by. one of the parties 
that the court would have granted. The court announced 
that it would follow that standard even if the result was 
to reduce the number ofjuroX's below the number required 
to reach a verdict. This is. preci.Bely what McDonough 
ca:lls for: changing the composition of the jury after the 
time for peremptory challenges has expired only if the 
"cause" standard is met. When faced with a post. trial 
argument about a juror, the Supreme Court has focused 
on the question whether a..distrlct court's ruling "result[ed] 
in the seating of any juror who should have been dis
mis.sed for cause,'" not on whether some other jury might 
also have been impartial. United States v. Martinez
Salazar, 528 U,S. 304, 316 (2000). 

Before Ezell waa dismissed, the district court asked 
defense counsel if they were accepting its standard. The 
court again clarified the standard being used. stating that 
a juror's saying onlY that she did not understand a ques
tion, or a juror acknowledging that she may not have 
answered everythiilg truthfully, might not be excusable 
solely for that reason. The government agreed and noted 
that even if it might have made a challenge for cause, the 
decision would have been the court's in the end. The 
defense counselstate4 their disagreement "that that's the 
standard that should be applied, JI and again expressed a 
preference for removing any juror "the Court has found ... 
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not [to be] truthful." When all was said and done, however, 
this was just a discussion about how to apply the 
McDoMugh standard to these facts. The court recog
nized this: in its order denying defendants' motion for 
a new trial, it reiterated that it had applied the 
McDonough standard to removing the contested jurors. 

Ignoring this extensive exchange, the defendants claim. 
that "the district court never made any· findings with 
respect to any juror that would have ~nstituted a valid 
challenge for cause." The record doe,S not support that 
assertion. The dismissal of Ezell provides a good example~ 
After explaining the applicable standard.. the district 
court said, "Let's just start with the use of an alias. 
I think: that probably would· have been a basis for 
caUSe .... " Prior to Ezell's dismissal, the government told 
the district COlll't that it would, have challenged her· for 
cause had it known that ":she has an arrest with a false 
name" because "[h]ow someb9dy who gives law enforce
ment officers false information upon an arrest can possibly 
be an impartial juror in this case, where one of the 
. charges is giving false information to law enforcement 
officers, is well beyond me." The prosecution added, 
.. Jpdge, there would not have been a contest" and that 
it was "[nlot even an issue" because the government 
would always challenge for cause under such circum
stances. The ix>urt responded that "if ... there would have 
been a cause challenge, I suspect there would not have 
heen an objection. She would have been excused." 

Soon after saying that, the court questioned Ezell about 
her arrest under a falae name and concluded that her 
response was not forthcoming. AB the court put it. "(Ezell] 
has never told us the truth about the [false] name Thora 
Jones." Mter listenin'g to the attorneys' arguments, the 
court said, "I think: she has concealed a great deal of 
information. And the critical question is, had this ques-
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tion been answered, would it have been grounds for cause? 
I can't imagine that the answer is anything other than 
yes. I think. I have to excuse her." This is enough to 
convince us that Ezell was removed because she would 
have been removable for cause. This case is not like United 
States v. Harbin, where the district court told the parties 
that jurors would be removed only for cause once trial 
began, -but then it allowed the prosecution to nae a pe
remptory challenge to remove a juror during the trial. 250 
F.3d 532, 547 (7th Gir. 2001). Based on the lengthy 
discussions among the court, the prosecutors, and de
fense counsel it is apparent that everyone knew that the 
court was using the McDonough standard. 

The defendants try to undermine this conclusion by 
arguing that the prosecutfun did not raise challenges 
for cause against all jurors with criminal convictions or 
family members with extensive criminal histories. To the 
extent that this is accurate, this argument would swaY'na 
only if the government did nht challenge jurors with the 
same types of criminal histories as those who were struck 
for,cause during deliberations. Cf. Coulter v. McCann, 484 
F.3d 459, 465 (7th Cir. 2007) (reiterating the established 
principle that when defense counsel claims that prosecu
Mrs have used a peremptory strike for an impermissible 
reason, it is necessary to show a "similarly situated 
venireper80n" who was not struck). In this case, the 
defense has pointed to no comparable jurors who were not 
struck. No other juror had. committed, as Ezell lm.d, 
conduct with such significant similarities to the charged 
conduct at issue in the ease. 

Pavlick's dismissal during deliberations stemmed from 
an undisclosed felony DUI conviction during Ryan's ten
ure as Secretary of State. The Illinois Secretary of State 
sets many significant drunk driving policies, and this 
case dealt with locations of the. SecretarYs local motor 
vehicles administration facilities that might have con-

"~ .. 
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nected Pavlick's conviction to Ryan's office. In fact, it ap
pears that there was some action taken by the Secretary of 
State against Pavlick while Ryan was serving in that 
office. The conviction, coupled with Pavlick's negative 
association with Ryan's office, provide ample grounds for 
dismissal for cause. Even Warners counsel stated, "[w]e 
have a real concern with a convicted felon sitting with a 
deliberating jury for eight days." There was no argument 
from any attorney before the district court that Pavlick 
would not have been removed for cause had he bean honest 
during voir dire. Alao, the only juror with similarconvic
tions to Pavlik's-alternate Masri-was also dismissed. 
Again, the district court was entitled to remove Pavlick 
under the McDonough standard. 

Other jurors also found themselves under the court's 
scrutiny. Al~p1ate juror Svnnbel'sky failed to disclose 
a 23-year-old" convicti.!)ncharge for purchasing a stolen 
bicycle, explaining that "he ~qd not thought of it when 
filling out his questionnaire. The court ultimately be
lieved this explanation. Juror Casino had three arrests 
(including one conviction) in the 19608. He too testified 
that he did not remember these incidents when filling out 
the questionnaire. The district" court remarked after 
interviewing Casino that "[t]his juror is as credible as 
any juror I have ever had." The court listened to the 
attorneys argue about Casino and then said, "somebody 
who really, truly doesn't remember it and hasn't gotten in 
any trouble since, it seems to me could hardly have a bias." 
Juror Rein was arrested in 1980 for assault for slapping 
his sister, but never appeared in court for the charge and 
thought that the matter had been expunged from his 
record. He testified that he did not recall the event 
when he filled out his questionnaire. By contrast, alter~ 
nate juror Masri had reported a DUl conviction in 2000 
but had not disclosed another DUl conviction in 2004 or 
that he was on probation in September 2005. The district 
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court ultimately allowed the defendants' cause challenge 
against Masri. and we have already noted the similarities 
between Pavlick's and Masri's criminal records. Although 
one of Masri'sDUI misdemeanor convictions came out 
during voir dire, that one did not occur while Ryan was 
the Secretary of State, and therefore it is not unreason
able that neither party would have moved to remove him 
for cause for that conviction alone. Only when it turned out 
that there were multiple, recent convictions, and that 
Masri was trying to hide. them, did the likelihood that he 
would have beert removed for cause become significant. 

. . 
LookiD.g at these o1;4er jurors (apart from Ezell . and 

Pavlick), we view the district court's conclusion that only 
Mas:Jj could have faced a valid challenge· for cause as 
reasonable. A district court has no obligation to grant a 
challenge every time it turns out tha~ a venireperson has 
a criminal r.ecord. It has the discretion to determine, based 
ouall the facts, whether dismi.ssal for cause is necessary. 
United States v. Ray, 238 F.3d 828, 937 (7th Cir. 2001). We 
conclude that the district court applied the McDonough 
standard consistently in considering whether to excuse 
each of the jurors with undisclosed criminal histories. 

d 
Next we address the defendants' claim that the prosecu~ 

tion knew that Ezell was a defense holdout and that this 
was the real reason why Ezell was dismissed. The record 
does not support this contention. Three j~rs were 
dismissed (pavlick. Ezell. and Masri) after the investiga
tions into their questionnaires. The district court con
cluded that "I have genuine concerns that Mr. Pavlick 
and Ms. Ezell ... may very well have been motivated to 
get on the jury." Indeed, the strongest cases for chal
lenges for cause were against these two jurors. 

, .,", 
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We cannot find any basis in the record to conclude that 
the district court dismissed Ezell because of her view of 
the evidence or that the prosecution tricked the district 
court into dismissing Ezell for cause based on ita belief 
about Ezell's view of the evidence. The district court was 
troubled immediately aftel' Ezell's criminal history was 
disclosea. We have no doubt that the district court's 
reasons (which we have already reviewed) for dismissing 
Ezell for cauee were genuine. 

Because of this, it does not matter what the prosecution 
may have' suspected about Ezell's views on the evidence 
in this case. It is the court's actions that count when a 
decision is within the discretion of the court, not counsel's 
motivations for supporting or opposing the court's ac~ 
tions. So long as the court was not hoodwinked into 
believing there was cause where there was none (and it 
was not), the removal was pro:per. Without belaboring the 
point, we note finally that there is no serious basis in the 
record supporting the defense's speculation that the 
prosecution somehow knew that Ezell was a "defense" 
juror and that it was trying to bounce her from the jury 
for that reason. At best. everyone was guessing. These 
hunches fall far short of supporting the defendants' 
argument that the prosecution kziew Ezell's view of the 
evidence, let alone sought her dismissal for that reason. 

.D 

The defendants also contend that Ezell's removal 
"potentially chilled the expression of pro-defense jurors 
in deliberations." Based on our discussion above, we 
believe that the instrnctions that the court gave to the 
reconstituted jury prevented any chilling of pro-defense 
views in the new jury. It is also worth noting that the 
jurors who served on both juries would have recalled that 
when the court initi.aJly received the note about Ezell. it 

Case: 10-3964      Document: 20-1            Filed: 02/11/2011      Pages: 227 (174 of 448)



Case: 1 :02-cr-00506 Document #: 987 Filed: 11/02/07 Page 29 of 82 PagelD #:8253 

.' .. . 

Nos. 06·3517 & OG.3528 29 

responded by instructing the jury that "you twelve are 
the jurors selected to decide this case." Tbi.B instruction 
also operated to prevent any potential chilling of pro
defense views (or any other dissenting views). Moreover, 
the first juror dismissed after that response .from the 
court was Pavlick, who had signed the note, not Ezell. 

E 

The defendants'last argument relating to the jury is that 
the background checks on jurors that the court ordered 
when word of the criminal backgrounds hit the media 
prejudiced the defense. The government rightly points out 
that the defense asked for many of these cheeks. Although 
this comes cJose to waiving tbis point for appeal, we are 
willing to assume that the defense's waiver was not 
complete. Nevertheless, the district court's specific in· 
stiuctions to the reconstituted jury, as well as its re
peated admonitions to avoid ~media coverage of the trial, 
precluded any bias against the defense by preventing the 
jurors from knowing about the extent of the background . 
checks. The defendants' only real support for their argu
ment comes from Juror Losacco's testimony that she was 
"scared" during her interview. But this trepidation ap
pears to have resulted from the number of lawyers in the 
room during her interview rather than any feeling that 
she needed to serve the prosecution's interest or risk 
punishinent. Therefore, we see no abuse of the court's 
discretion in its deciaion to call for the background checks. 

In summary, the defendants' complaints about the 
court's handling of the jury are unsupported by the law 
and the record. The district court properly employed the 
McDonough standard in determining whether jurors 
shoUld be removed, in determining whether a misstate
ment was made on the juror questionnaires and the 
reasons for the misstatement, and in focusing on whether 
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the undisclosed information would have supported strik
ing that juror for cause. With careful consideration and 
full attention to all counsels' arguments, the district 
court applied that standard consistently and openly to 
all of the jurors and alternates. The court did not dis
miss Ezell because she was a "holdout," nor were jury 
delibera~ons chilled because ofthe way in which Ezell was 
removed. Finally. the record suggests no reason to think 
that the reconstituted jury was biased against the defen
dants because of the court's inquiries. 

IV 

The defendants next argue that the replacement OfjUrols 
after eight days of deliberations deprived them of their 
right ·to a .fair trial before .. an impartial jury. One major 
strike against this argument is the fact that since 
its amendment in 1999, FED.JR. CRIM. P. 24(c) has al
lowed for the removal of deliberating jurors. Although the 
defendants contend that the government has the burden 
of showing that a juror replacement during deliberations 
is not prejudicial, this burden allocation is not supported 
by the text of Rule 24(c)(3), which states: 

" 
Retaining Alternate Jurors.· The court may retain 
alternate jw:ors after the jury retires to deliberate. The 
court must ensure that a retained alternate does not 
discuss the case with anyone until that alternate 
replaces a juror or is discharged. H an alternate 
replaces a juror after deliberations have begun, the 
court must instruct the jury to begin its delibera
tions anew. 

So long aa the two explicit conditions of the rule-ensuring 
that the alternate does not discuss the case prior to 
replacing an original juror and instructing the jury to 
restart deliberations-are satisfied. the decision to .re-
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place deliberating jurors rests firmly within the district 
court's discretion. 

We have held that "[r]emoving [a] questioned juror 
and replacing her with an alternate" is reviewed for 
abuse of discretion. United States v. Sandoval, 241 F.3d 
549, 552 (7th err. 2001). There is nothing in the text of 
Rule 24(c)(3) to, suggest that a different approa~h is 
required for reviewing removals that occur during deliber
ations. The Fifth Circuit employed an abUBe of discretion 
standard for juror removals during, deliberations, al
tJ;tough it is not clear whether the trial in that case took: 
place before or after the Rule 24 amendment came into 
force; it concluded that a district court abuses its. discre
tion ~n the . context of juror removal only "if the juror 
was discharged without factual support or for a legally 
irrelevant reason." United States v. Edwards, 303 F.3d· 
606, 631 (5th Cir. 2002) (internal quotation marks and 
citatiQns omitted). 

.' ; 

The defendants urge wr to rely on cases that pre-date 
Rule 24's amendment. They argue that we must reverse 
the eonviction if "the record indicates a reasonable possi
bility of prejudice" from the removal of the juror durjng 
deliberations. United States v. Register, 182 F.3d 820,843 
(11th Cir. 1999).' The flaw in this argument is that 
Register based its holding on "the letter of Rule 24(c)," 
which at that time , stated that "[a]n alternate juror who 
does not replace a regular juror shall b,e discharged after 
the jury retires to consider its verdict." Id. (emphasis 
added). The court wrote that the rule "do[es] not apply a 
per se reversal standard to Rule 24(c) violations, (but 
rather] ... the harmless error test and reverse[s] .•. only 
where there is a reasonable possibility that the district 
court's violation of Rule 24(c) actually prejudiced [the 
defendant] by affecting the jury's final verdict." Id. at 842. 
Thus. Register undertook a prejudice inquiry only be-
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cause the district court had no discretion under the old 
Rule 24(c) to retain alternate jurors. 

Under the amended Rule 24(c), the district court has 
discretion to retain alternates during deliberations. We 
think it most useful to look to our general approach to 
Rule 24 to decide whether the court properly removed Ezell 
and Pavlick. Only where a diatrictoourtfails to comply 
with the non-discretionary requirements of Rule 24(c)(3) 
should our review require a prejudice inquiry like that in 
Reiister. Otherwise. "if the record shows some legitimate 
basis for th[e] decision [to replace a juror]. there is no 
abuse of discretion." United States v. Humphrey, 34 F.3d 
551,557 (7thCir. 1994). The defendants have the burden 
of demoIistrating on appeal that there was no legitimate 
basis in the record for the district court to remove Ezell 
and Pavlick and replace them with alternates. 

The defendants claim that ,the jurors were incapable of 
following the court's instructions to begin anew, but we 
have already rejected that argument. They also point to 
the fact that the jUry had sought and received guidance 
from the court during its original deliberations. and they 
ch~e that the jury "resorted to misconduct in an effort 
to force the removal of a holdout defense juror," about 
which we have little more to say. The defendants also 
refer to unsubstantiated reports in the media that the 
jury had already deliberated to verdict on several counts 
to demonstrate that there was no basis in the record for 
the district court to seat the two alternate jurors. 

We have no intention' of deciding this ease based on 
anything but what is properly iIi the record. The only 
allegation that we need address is the one of jury miscon
duct, and it is easily rejected. The,district court, based on 
its assessments of the jury's notes to the court, concluded 
that there was no concerted effort to remove any jUl'or 
based on her viewpoint. This conclusion. which is sup-
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ported by the record, provides all the basis this. court 
needs to affirm the district court's decision to order sub
stitutions of jurors. 

The defendants complain that we have no way of know
ing whether the jury . really started ita deliberations 
anew, as the court told it to do. They also charge that the 
record . reveals a likelihood that empaneled alternate· 
DiMartino discussed the case with outsiders while the 
first jury's deliberations were ongoing. We have no quar
rel with the Eleventh Circuit's practical observation that 
"the further along deliberations proceed, the mOre diffi
cult it becomes to disregard them and begin anew." 
United States v. Kopituk. 690 F.2d 1289, 1310-11 (11th 
Cir. 1982). Kopituk also held, however, even before the 
amendment to Rule 24; that even though . 

the jury spent a total of approximately five days. 
deliberating prior to substitution of the alternate ... , 

. the jurors' individual assurances that they could 
and would begin. deliberating anew.· combined with 
the fact that the jury deliberated for a full week 

~ subsequent to substitution of. the alternate juror, :is 
sufficient indication that the jurors were able to and 

.. did in fact obey the court's extensive instructions 
regarding their duty to eliminate all prior delibera-

. tions from their minds and begin with a clean slate. 

Id.; see also Edwards, 303 F.3d ·at 631 (dismissing a 
juror after 11 days of deliberations, although not dis
cussing seating an alternate); Un.ited States v. Lamb, 
529 F.2d 1153, 1156 (9th Cir. 1975) (overturning verdict 
where reconstituted jury deliberated for only 29 minutes). 
In the case before us, the original jury deliberated for 
eight days and the reconstituted jury deliberated for ten. 
As in Kopituk, there :is nothing here to suggest that the 
jurors did not obey the court's instructions and begin 
deliberations anew. Indeed, the reconstituted jury even 
requested additional instructions from the court on 
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specific counts in the iDdictment during ita deliberations 
that the original jury had not sought. 

The record also gives no reason to be especially con
cerned about alternate DiMartino. She testified before 
being seated that every time someone would approach her 
about the case while the first jury was deliberating, she 
would cut them off immediately. When asked by the 
court if there was anything she had heard that could 
"interfere with yOur ability to become-to start fresh with 
the jury." ahe replied. "'No ... because, like 1 said, we 
never Bat down and had a conversation and discussed 
anything, what they heard or anything .... I would just 
go, 'Please don't talk about it to me,' I said, 'I am still 
involved.''' As the district court made clear in its denial of 
defendants' motion for new trial.· it found these state
ments to be credible~'We have no reaspn to second-guess 
that factual determi:nation. :. 

Rule 24(c) therefore ~lies no basis for a finding 
that the district court abused its discretion in replacing 
jurOf8 Ezell and Pavlick with alternate jurors DiMartino 
and Svymbersky. Defendants have made no showing 
that this replacement of jurors does not fall squarely 
within the allowable bounds of the new Rule 24. AB they 
confess in their brief. they seek a holding that "almost 
any decision to substitute [during deliberations is] prej
udicial." This cannot be the proper standard under the 
new Rule 24{c). 

v 
Moving, at last, away from the jury issues, the defen

dants claim that the district court erred in excluding 
evidence that showed Ryan's good faith, Ryan's lack of 
fraudul~nt intent, and the reasonableness of Ryan's be
lief about the bona fides of the transactions at issue in 
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this case, including those that involved Warner. We re
view a district court's evidentiary decisions for abuse of 
discretion. United States v. Seals, 419 F.3d 600, 606 (7th 
Cir. 2005). Mail fraud is a specific intent crime, and 
so defendants are entitled to introduce- evidence of good 
faith or absence of intent -to defraud. United States v. 
Longfellow, 43 F.3d 31S. 321 (7th Cir. 1994). This court, 
however. "do[es] not require that any evidence, no matter 
_how tangential, irrelevant or otherwise inadmissible, must 
be admitted sllnply because the defendant claims that 
it establishes his good faith." Id. at 321-22. 

A 

-The first evidentiary dispute arose when Ryan wanted 
to introduce evidence to the effect that his successor ae 
Secretary of State, Jesse White, had renewed some of the 
leases and contracts at -is~ue here. The dietrictcourt 
excluded this evidence as irrelevant. It reasoned that "the 
naked act of some other official, whether he preceded or 
followed Ryan m office, does not shed any light on what 
Ryan himself intended when he took that same act, absent 
eyidence that Ryan actually coneidered the officiaYs act." 
It continued, "[t]he decision to renew a lease is. moreover, 
orie influenced by many factors other than the decision to 
enter into a lease in the first place." The question for us 
is whether this decision was- an abuse of the district 
court's discretion. 

Many of the leases at issue here mvolved property 
for long-term operations, such as DMV locations and a 
police department office. These are not the type of facil
ities that the state can pack up every few years and move 
iust becauee rent is slightly cheaper a few blocks away. 
Thus, a later administrative decision to renew such a 
lease shows only that the lease is not so disadvanta.geous 
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to the state that it outweighs the costs that would be 
required to move to a new location. It sheds no light on 
whether the original lease or contract was proper. 

In making its determination, the district court was not 
applying any sort of "inflexible rules." In Riordan v. 
Kempiners, one of the cases the defendants cite. the 
district court had drawn a line in time and prohibited 
all evidence that developed after a specific date. 831 F.2d 
690, 698 (7th Cir. 1987); see also CERA.bio LLC v. Wright 
Mea.. Tech .• Inc., 410 F.3d 981, 993 (7th Cir. 2005) (holding 
that evidentiary exclusions should be made based on the 
substantive value of the evidence rather than the date of 
the evidence). The district court's ruling here, in contrast, 
was based on the substance of the evidence that would 
be offered and the court's evaluation of the probative 
value of that evideru:e. 

The limited nature' of th&' district court's ruling be
comes even more evident when one sees that it did not 
even apply to all evidence post-dating the leases and 
contracts. Both' the prosecution and defense provided 
experts to assess the soundness of the contracts and 
leases at issue in this ease. The government's expert 
offered only a retrospective analysis of the extent to 
which. some of the subject leases reflected fair market 
value. The defense expert) in contrast, appears to have 
based his opinion in part on an analysis of leases and 
properties that were not available until years after the 
leases at issue were awarded. 

Defendants therefore had the opportunity to justify the 
contracts and leases at issue using economic analysis and 
expert testimony; they were not deprived of the opportu
nity to assess these deals with the benefit of hindsight. 
This means as well that the defense was not arbitrarily 
foreclosed from putting forth relevant evidence, the error 
criticized in CERAbio, 410 F.3d at 994. 
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The defendants' argument that prosecution witness 
Glen Good's testimony unfairly crossed some temporal line 
fails because there was no such line. The proper compari
son, in any event, is not between Good's testimony and 
evidence that Secretary White renewed the leases. It is 
between Good's testimony and the defendants' evidence 
about lease decisions and the results of those decisions 
during-Ryan's tenure as Secretary of State. Good, who 
was in charge of property maintenance during Ryan's 
term in office, testified ab()ut the soundness of particular 
lease decisions dUring Ryan's tenure. Good's testimony 
also rebuited the argument that Ryan made lease decisions 
only on the: baBis of recoinmendations from his staff. 
Ryan was free at trial to introduce evidence a bout his 
decision-making process for the leases and contracts 
in question, and he took advantage of that opportunity. 
The defense was also allowed to cross-examine Good 
extensively (over the government's objection) about the 
information he omitted fro:m his reports about certain 
various properties at issue iil this case. 

I~ is conceivable ~hat another court would have reached 
different conClusions about the relevance of this ex
cluded evidence, but that does not mean that the district 
cOurt abused its discretion here. We conclude that its 
ruling was one that it reasonably could have made. that 
it was not a result of arbitrary line.drawing, and thus 
that it did not give rise to reversible error. 

B 

The district court used a similar rationale to exclude 
evidence of rate increases made by other Illinois Secretar
ies of State. The defendants claim that the district court 
"refused to admit defense evidence showing that such 
rate increases were a regular practice of the SOS." This 
mischaracterizes the district court's holding. The specific 
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rate increases by other officials were excluded where 
they played no role in Ryan's rate increase. The court 
allowed Ryan to introduce evidence that his predecessor 
(and his predecessor's advisors) recommended a rate 
increase as overdue, but held off on the increase for 
election reasons. This type of evidence is arguablyproba
tive because it provides support to Ryan's contention 
that the increase was a sound policy decision. See Long
fellow, 43 F .3d at 322. 

The defendants claim that the rate hikes approved by 
pther Secretaries of State were "evidence of the routine 
practice of [an] organization[ ]" and should have been 
allowed as evidence under FED. R. EVID. 406. A "routine 
practice," however, requires more repetition and mechani
zation than the occasional rate d~ons here displayed. 
See Advisory Committee Notes for Rule 406 (~mphasizing 
the need for a "repeated specific situation" before some
thing qualifies as <'habit")., The Note comments that 
"[e]quivalent behavior on the part of a group is desig~ 
nated 'routine practice of an organization' in the rule." The 
practice that the defense wanted to demonstrate here ' 
wa~ not the type of "'regular response to a repeated specific 
sihlation"" required for admission under Rule 406. Here 
again, we conclude that the district court did not abUse 
its discretion by excluding the proffered evidence~ 

C 

Finally. the defendants challenge the exclusion of cer
tain policy decisions that Ryan made while in office. The 
defense argUes that "the prosecution attacked' Ryan at 
trial as [a] 'greedy: 'shameless' politician who treated his 
public offices as 'personal kingdoms' in which he was 
'pillaging the state, stealing from the taxpayers' in breach 
of the public'S trust." Ryan, they argue, was entitled to an 
opportunity to correct this impression. If these quotes 
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had come from the government's case-in-chief, then they 
might have a point. But they did not. The quoted state
ments come from the prosecution's closing argument. The 
government did not use evidence of Ryan's general dis
honesty in its case~in-chief; it focused on the bad faith 
associated with the criminal acts charged in this case. The 
district court permitted Ryan to introduce evidence of 
many of his policy accomplishments and goals. It also 
allowed him to call numerous character witnesses, who 
testified about such achievements as strengthened drunk 
driving laws, improvements in the state library system, 
the development of an organ donor registry, and reform of 
Illinois's death penalty laws. Tbegovernment's closing 
argument was therefore an allowable response~ 

The defendants also point 'to a particular government 
witness, Patrick Quinn, whom the defense sought to 
impeach through his opposition to Ryan's death penalty 
work. The district court wa~ prepared to allow the de
fense to impeach Quinn, but it was willing to permit 
reference only. to a "public policy" disagreement" not to 
the death penalty. Ryan chose not to impeach the wit
ness. The defendants have not shown how they were 
prejudiced by thiB limitation. . 

In a more general argument, the defendants 'contend 
that had the jury been able :to view the charged acts 
alongside the excluded evidence of Ryan·s policy work, it 
would have seen that the evidence overall "did not fairly 
indicate the existence of a scheme to defraud." Worthington 
tI. United States. 64 F .2d 936, 942 (7th Cir. 1933). The link 
between the excluded evidence and the charged acts, 
however, is not so direct. 

Had it existed, evidence that Ryan steered leases or 
contracts away from his financial benefactors might have 
cast some doubt on the existence of the conspiracy and 
scheme charged. But Ryan's work on issues of importance 
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to the public, such as the death penalty, important 
and admirable though it may have been in many people's 
eyes, does nothing to show that Ryan was not at the same 
twe . accepting financial benefits in exchange for other 
specific, official actions. So long 8S the government did 
not allege specifically that all of Ryan's acts as Governor 
were for his own financial gain, the district Court was 
within its rights to exclude discussion of various official 
acts that were wholly disconnected from the charges 
in this case. Courts have held that excluding evidence of 
satisfied customers is not an abuBe of discretion in cases 
charging a defendant witha:·fraudulent scheme. See. e.g., 
United States v. Elliott. 62 F.3d 1304. 1308 (11th Gir. 
1995). Excluding evidence of activities even further 
removed from the charged acts is not an abuBe of discre
tion either. 

J '-

'VI 

In· the next part of their appeal, the defendants raise 
a question of law: is it permissible for the government to 
charge and prove the State of Illinois itself is an "enter
prise" for RICO purposes. and secondarily, did the dis
trict court err when it instructed the jury that the State 
of Illinois is a "legal entity." We consider these argu
ments in turn. 

A 

The question whether a state may be an "enterpris·e" for 
purposes of a RICO prosecution is one of first impression. 
The defendants' first reason for arguing that it cannot 
be relies on the remedies allowed under RICO. The 
statute provides for remedies including court-ordered 
"dissolution or reorganization of any enterprise," 18 U.S.C. 
§ 1964(a). Since it is obvious that no court would have the 
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power to disband a sovereign state, the defendants argue 
that the remedial provisions of the law implicitly mean 
that the state cannot be a RICO enterprise. 

The only problem with this attack·is that the Supreme 
Court rejected it long ago: 

Even if one or more of the civil remedies might be 
inapplicable to a particular illegitimate enteI:prise, this 
fact would not serve' to limit the enterprise concept. 
Congress haa provided civil remedies for use when 
the circumstances so warrant. It is untenable to argue 
that their existence limits the scope of the criminal 
provisions. 

United States v. Turkette, 452 U.S. 576. 585 (19B1). RICO 
provides a menu of remedies; it does not matter if one or 
more of the items on that menu might be unavailable in a 
particular case. Iustead, wha1; is important, according to' 
Turkette, is that CongreB~ mea:nt the term "enterprise" to 
be "inclusive." 452 U.s. at 586. 

This court has held that other public bodies, which 
similarly cannot be dia80lvecL may be the "enterprise» 
through which a RICO conspiracy or operation proceeds. 
See, e.g., United States v. Murphy, 768 F.2d 1518. 1531 
(7th Cir. 1985) (the Circuit Court of Cook County); United 
States v. Lee Stoller En.ters., In.c .• 652 F.2d 1313, 1318-
19 &; n.9 (7th Cir. 1981) (en bane) (RICO enterprise can be 
a public body, citing cases). We conclude that for purposes 
of defining a RICO "enterprise'" there is no difference 
between the state and its subdivisiOns. , ' 

The defendants next argue that comity interests pre
vent the use of a state as a RICO enterprise in a criminal 
case. The only court to cOJl8ider directly whethe~ a state 
can be a RICO enterprise was the District Court of Mary
land. United States u. Mandel. 415 F. Supp. 997 (D.,Md. 
1976). The defendants urge us to accept the reasoning 
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in Mandel, which found that the State of Maryland was 
not a RICO enterprise in the prosecution of a Maryland 
governor. 415 F. Supp. at 1021. District court opinions 
have no authoritative effect on this court, so we look to 
the analysis of district courts only to inform. rather 
than instruct, our decisions. RLJCS Enters. v. Pron 
Benefit Trust Multiple Employer Welfare Benefit Plan & 
Trost, .487 F.3d 494, 499 (7th air. 2007). 

It is enough to note that Mandel did not limit its analy
sis to states as potential RICO enterprises. The district 
court there expressed concern about thep08sibility of 
finding that any public entity was a RICO enterprise. 415 
F. Supp. at 1020. Since Mandel was decided, the Fourth 
Circuit has· criticized its analysis on several occasions. 
United States v. Long, 651 F.2d 239, 241 (4th Cir. 1981); 
United States v. Altomare,: 625 F:2d 5, .7 (4th mr. 1980); 
United States v. Baker, 617F.2d .. 1060, 1061 (4th Cir. 
1980). In each of these eases, the Fourth Circuit explicitly 
rejected the rationale of Mandel. Long, for example. 
referred to Altomare and Baker, noting that "[i1n two 
recent RICO cases ... we have indicated our disap
proval.of that [Mandel] decision. We have held, in accord 
with the majority of the cases, that RICO should be 
eonstrUed to include public entities as enterprises." 651 
F.2d at 241. 

Long justified the use of major governmental entities 
as RICO enterprises in indictments. stating that "[n]either 
the Act nor the courts' interpretation of it support the 
contention that its enforcement threatens the discretion" 
state officials must exercise in the discharge of their 
dutiesL but instead1 ... [t]he Act Bustains, rather than 
threatens, the integrity of the South Carolina Senate," 
which was the named RICO enterprise in that case. 651 
F.2d at 241. Our sister circuits have reached similar 
conclusions about the use of governmental entities 8S 
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RICO enterprises. See, e.g., United States u. An,gelilli, 660 
F.2d 23, 33 (2d Cir. 1981) ("[W]e view the language of 
§ 1961(4), defining enterprise, as unambiguously encom
passing governmental units, and we consider that the 
purpose and history' of the Act and the substance of 
RICO's provisions demonstrate a clear congressional 
intent that RICO be interpreted to apply to activities 
that corrupt public governmental entities."); Un.ited States 
v. Frumento, 563. F.2d 1083, 1091 (3d Cir. 1977) (com
paring the ComlJ.lonwealth of Pennsylvania to a major 
corp6ration and concluding that if the RICO enterprise 
concept" does not reach governmental· entities, then 
"private business organizations legitimately owned and 
operated by the states ... would be open game for racke
teers''); United States v. Freeman, 6 F.3d 586, 597 (9th Cn. 
1993) ("We adopt the view of .seven circuit courts and hold 

. that a governmental entity may constitute an 'enterprise' 
within the meaning of RICO. JJ). 

The decision that came closest to addressing the issue 
at hand is the Sixth Circuit's en bane opinion in United 
States v. Thompson, .685 F.2d 993 (6th Cir. 1982). There 
the court held that "The Office of the Governor'" could be 
the enterprise in a RICO prosecution. ld. at 998-1000. The 
court supported its conclusion as follows: 

., . -... 
It'seems clear to us that those who played the ieadIDg 
roles in the enactment of the RICO statute thoroughly 
understood organized crime's impact Upon govern· 
ment entities. Senator McClellan, the chief sponsor of 
this bill and chairman of the committee which drafted 
it, said: "To exist and to increase its profits, Mr. 
President, organized crime has found it necessary to 
corrupt the institutions of our democratic processes, 
something no society can tolerate." Further, he said. 
"For with the necessary expansion of governmental 
regulation of private and business activity, its power 
to corrupt has given organized crime greater control 
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over matters affecting the everyday life of each citi
zen." 

Representative St. Germain told the House that "the 
greatest danger from organized crime lies not in its 
provision of illegal goods and services, but in its 
penetration of the country's legitimate institutions." 

Id. at 1000 (internal citations omitted). 

The Sixth Circuit noted its concern that an indictment 
naming the governor's office as a RICO enterprise cou;Id 
be unnecessary and disruptive in some cases, and it 
reC9mmended that prosecutors should try to avpid such 
charges in the future if possible. The court suggested that 
a modified indictmentnright wor~bette.r in similar, future 
cases> based on the RICO deQ:n:ition o("enterprise" as 
uinclud[ing] any individuat. parf;Jlership, corporation, 
association, orot~er legal entity, and any union or group 

. of iridividuala· associated in : fact although not a legal 
entity." Id. (quoting 18 U.S.C. § 1961(4». The -court 
stated that "the language which(!9uld and we believe 
preferably should have been employed; would havea1;. 
leged . that the three defendants constituted a 'group of 
individuals associated in fact although not a legal entity 
which made use of-the Office of Governor oftha. State of 
Tennessee' for the ·particular racketeering activities 
alleged in the indictment. " Thompson., 685 F.2d at 1000 .. 

. We· endorse the Sixth Circuit's call for caution. We 
also agree with the Sixth Circuit's ultimate oonclusion 
that the proseclition's approach to this issue in cases 
such as Thompson. and the case at hand may often not 
be ~bsolutely necessary under RICO, but it is not forbid
den. Some caees, however. are exceptional, and ours is 
one of them. In such a case, the prosecution may have 
no real alternative to naming the state as the RICO 

. ; 
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enterprise. (This of course does not mean that the state 
itself has violated any federal law; it may instead b~ a 
victim of the overall scheme, as are many RICO enter
prises.) In such a case, the use of the state as the RICO 
enterprise in the indictment is analogous to the courts' 
treatment of the state as a market participant in a dor
mant commerce clause case. Hthe CEO of a major corpora
tion, who ascended to that position from other senior 
executive positions, engaged in comparable activities, we 
would not only accept but expect a RICO conspiracy 
indictment with the corporation itself named as the 
RICO· enterprise, even knoWing that the overwhe1.miIig 
majority of employees, shareholders, and consumers of the 
corporation were innocent of wrongdoing. The situation 
here is the same. 

In this case, the prosecution thought that it had identi
fied an ongoing scheme to d:'efraud the State of Illinois 
through the illegal use ~ of two of the most significant 
executive branch offices of the state and of the state's 
electoral processes dUring Ryan's campaign for Governor 
in 1998. The scheme revolved around an elected official 
throughout his tenure in these two office$-Secretary of 
State. and Governor-and during the time he was a 
candidate for the latter office. No legal rUle prohibited the 
prosecution from concluding that there was no single 
entitjT:.or office that it could have identified. short of the 
state as a whole, that would have encompassed the 
enterprise that was used by the defendants. In these 
unusual clrcumstances, comity interests. do not override 
the broad language of RICO, as interpreted in 1'urkette. 
The district court did not err by allowing the state to 
be the RICO enterprise in this RICO conspiracY prosecu
tion. 
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B 

We now turn to the district court's instructions to the 
jury on the question of the state as a RICO enterprise. All 
the district court said was that the State of Dlinois is a 
"legal entity." Whether that is correct or not is a question 
of law, and as such, it was not one that could have been 
left for the jury to decide. See United States v. Lee, 439 
F.3d 381, 388 (7th Cir. 2006) (upholding the district 
court's inclusion of a definition of "organization" in its 
instructions:where the statute requl:red that "the Gov
ernment must prove . • . that the defendant uttered or 
possessed a counterfeit and forged security of an organiza
tion). The district court told the jury that the governnlent 
had to prove three things, including that the State of 
lllinoia was an enterprise. Some "persona" (legru. or real) 
may be "entities," but they still may not meet the statu
tory definition of "enterprise.D,See, e.g., Tutkette, 452 U.S. 
at 582 (examiningthechai:acteristics of a·criminal struc
ture to determine whether it was an "enterprise" under 
RICO). Nevertheless,· because governmental or' public 
entities fit within the definition of "enterprise" for pur
poses of RICO, this court has often rejected objections 
to jury instructions that a governmental entity is an 
"enterprise." See United States v. Ho'Cking, 860 F.2d 769, 
778 (7th Cir. 1988) ('1n light of our clear precedent, appel
lant's claim that' the' distrlct court erred in inStructing 
the jury that the mOT is an 'enterprise' within the 
reach of § 1962(0) is rejected. "); see also James Morrison 
Mecone et 'al ... 'Racketeer Influenced and Corrupt Organ· 
izations. 43 AM. CRlM. L. Rev. 869, 881 (2006) ("When the 
enterprise under consideration is a legal entity, the 
enterprise element is satisfied by the mere proof that 
the entity does in fact have a legal existence.'. We con
clude, therefore, that the district court did not err when 
it accu:rately informed the jury that the State of llIinois 
is a legal entity. 
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VII 
The next argument that Warner and Ryan present is 

that the term "intangible right tp honest services" in the 
mail fraud statutes under which they were convicted, 18 
U.S.C .. §§ 1341 (basic mail fraud), 1346 (definition of 
"scheme or artifice to defraud" includes deprivation of 
intangible right to honest serVices), is unconstitutionally 
vague. The district court's instructions to the jury, they 
continue, "mirrored" this vagueness. 

The constitutionality of a statute is an issue of law that 
is reviewed de novo. United States v. Hausmann, 345 F.3d 
952, 958 (7th Cir. 2003). The defendants acknowledge that 
this court recently upheld the constitutionality of the 
"intangible right to honest services" term in the federal 
mail fraud statute. Hausmann, 345 F.3d at 958. The 
constitutionality of § 1346 has repeatedly been challenged, 
and every circuit to addre:ss this issue has upheld it, eVen 
though the rationales have differed. Bee, e.g., United 
States v. Rybicki, 354· F.3d 124, 132 (2d Cir. 2003) (en 
bane); United States v. Bryan, 58 F.3d 933, 941 (4th Cir. 
1.995); United States v. Gray. 96 F.3d 769, 776-77 (5th Cir. 
1996); United States v. Brumley, 116 F.3d 72S, 732 (5th 
Cir. 1997) (en bane); United States v. FrOst, 125 F.3d 346t 

370-71 (6th Cir. 1997); United States {,l. Frega, 179 F.3d 
793, S03 (9th Cir. 1999); United States v. Welch, 327F.3d 
lOS 1, n09 n.29 (10th Cir. 2003); United States v. Waymer, 
55 F,3d 564 .. 568 (lIth Cir. 1995). There have been dissent
ing opinions in two circuits' opinions on this issue. Rybicki, 
354 F.3d at 162-64 (Jacobs, J., dissenting); Brumley, 116 
F.3d at 742-47 (Jolly & DeMoss, JJ., dissenting) (objecting 
to the statute only as applied in that case). 

Given this unanimity on the central point, our con
cern here is only with'the question whether the district 
court's instructions properly reflected this court's ap
proach to the details of the claim. Previous holdings on 
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this issue are not necessarily dispositive because "vague
ness challenges to statutes which do not involve First 
Amendment freedoms must be examined in the light of 
the facts of the case at hand," United States v, Powell, 
423 U.S. 87, 92 (1975). "The void-for-vagueness doctrine 
requires -that a penal statute define the crim.inal offense 
with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and in a manner 
that does not encourage· arbitrary and discriminatory 
enforcement." Posters1r Things~ LTD v. Unitea States. 
511 U.S. 513, 525 (1994), IT the defendants could not 
have known that the conduct underlying their convic
tions could be considered "depriv[ing] another· of the 
intangible right of honest services," 18 U,S.C. § 1346. then 
the statute is void for vagueness as applied here. 

In Hausmann, we held that 

under the intangible-right~-theory of federal mail Or 

wire fraud liability. a valid indictment need only 
allege. and a finder of fact need only believe, that a 
defendant used the interstate mails or wire communi
cations system in furtherance of a scheme to misuse 

• his fiduciary relationship. for gain at the expense of 
. the. party to whom the fiduciary duty was owed, 

345· F.,3d at 956. In United States v, Bloom, we similarly 
concluded that ~[mlisuse of office (n:;lOre broadly, misuse 
of position) for private gain.is the line that separates 
run of the mill violations of state-law fiduciary duty . . . 
from federal erlme." 149 F.3d 649, 655 (7th Cit. 1998). The 
opinion continued, "[a]n employee deprives his employer 
of hishoneat services only if he misuses his position (or 
the information he obtained in it) for personal gain," Id. 
at 656-57. 

In the present case, we are facing the same type of 
conduct that was before the court in Hausmann and 
Bloom.. The defendants claim that the jury instructions 
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in this case contradicted the holdings in those two cases, 
but w.e disagree. Those cases do not require the jury to 
find a violation of a specific state law in order to convict. 
The court told the jury that "the government [must] 
prove[] beyond a reasonable doubt that the public official 
accepted the personal financial benefits with the under
standing that the public official would perform. or not 
perform acts in his official capacity in return." The court 
continued that the receipt of "personal or financial bene
fits . . . does not, standing alone, violate the mail fraud 
. 8t~tute __ .. Instead that receipt violate~ the law only if 
the benefit was received with the public official's under
standing that it was given to influence his decision-mak
ing," The court also told the jury that "[n]ot every in· 
stance of misconduct or violation of a state statute· by 
a public official or employee constitutes a mail fraud 
violation." ; 

The portion of the jury instructions quoted by the 
defendants about "conflict of interest;» is taken out of 
context, as the Jury instructions explicitly stated that a 
conflict of interest violated the statute only "if the other 
elements of the mail fraud statute are met." The district 
court explained that the government must also show 
that the public official allowed or accepted the conflict 
of .interest with the understanding or intent that she 
would perform acts within her official capacity in return. 

. We are unpersuaded that the references to state law 
in the jury instructions were phrased in a way that 
makes the use of the mail fraud statute here unconstitu
tionaLMany of the state law provisions in the instruc
tions explained what kinds of financial transactions are 
not prohibited for state officials. This ~xplanation was 
more likely to undermine than to aBsist the prosecution 
in showing the defendants' intent to deprive illinois 
citizens of Ryan's honest services. The other cited provi
sions of illinois law identified for the jury various ways 
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in which a public official could "misuse his fiduciary 
relationship," but the instructions as a whole unambigu
ously required the prosecution to prove that misuse of 
the office was intended for personal gain. as Bloom and 
Hausmann held_ 

We also note that this coUrt in Bloom did not call the 
relevant section of the mail fraud statute a "common-law 
federal crime[ 1," as defendants suggest. It merely anal
ogized this section to common law crimes on the way 
to concluding that the "intangible right" term . needs 
clear boundaries. 149 F.3d at 656. A court's interpreta
tion of a term in a federal criminal statute does not 
create a federal common law crime. 

Although·the intangible rights theory of federal mail 
fraud may have its problems when applied to other 
fact settings, it is not unconstitutionally vague as applied 
here. The district court here focused the jury on the 
important po~ts needed for oonviction, and in so doing, 
gave instructions consistent with Hausmann and Bloo~: 

... VIII 

We turn, now, to Warner's assertion that the court erred 
by permitting the joinder of his trial with Ryan's and 
denying his motion for severance. This court has con
strued FED. R. CRIM. P. 8, which governs joinder in crimi
n8I trials, "b~oadly to allow liberal joinder in order to 
enhance judicial efficiency." United States v,. Stillo, 57 
F.3d 553, 556 (7th Cir. '1995). We have repeatedly stated 
that "joint tri.al.a are beneficial not only for efficiency but 
because they limit inconvenience to witnesses. avoid de
lays in bringing defendants to trial, and allow the 'total 
story' to be presented to a single jury," la. at 557. We 
review misjoinder claims de novo. United States v. Lanas, 
824 F.3d 894,899 (7th Cir. 2003). 
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Joinder is proper, under Rule 8(b), if the defendants 
"are alleged to have participated in the same act or 
transaction, or in the aame series of acts or transactions, 
constituting an offense or" offenses." Under the rule, "[tJhe 
defendants may be charged in one or more counts together 
oreeparately"; all defendants "need not be charged in 
each count." Rule 8(b) is satisfied when the defendants 
are "charged with crimes that well up out of the same 
series 'of such acts, but they need not be the same crimes." 
United States v. Pigee, 197 F.3d 879, 891 (7th Cir. 1999), 
see also United States v. Stewart, 433 F.3d 273, 314 (2d 
air. 2006); UnitedStatesv. Eu,frasio. 935 F.2d553, 567 (3d 
air. 1991). "[T]ha mere fact that two conspiracies have 
overlapping memberships will not authorize a single 
indictment if the conspiracies cannot be tied together 
into one conspiracy. one common plan or scheme,'" but a 
"conspiracy and its cover·up are p~~ of a common plan." 
United States v. Velasquez, 772- F.2d 1348. 1353-54 (7th 
Cit. 1985). ' 

Whether' there was an error in joining a defendant is 
determined by looking only at the indictment. Lanas, 324 
F;3d at 899. In this case, the final indictment contained 
22 counts. Count One was the RICO conspiracy for 
which both Warner and Ryan were charged. Count Two 

"was the mail fraud scheme, which is listed in Count One 
as araeketeering act and a means and method of the 
RICO conspiracy; again, it charged both Warner and Ryan. 
Of the remaining 20 counts, both were' charged in six 
(Counts Three, Four, Five, Seven, Eight. and Nine). Ryan 
alone was charged in ten (Count Six. Counts Ten through 
Thirteen, and Counts Eighteen through Twenty-Two), and 
Warner alone was charged in four (Counts Fourteen 
through Seventeen). (The defendants were acquitted on 
Counts Nine and Ten.) 
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Examining the indictment, we see that both defendants 
were charged in the RICO conspiracy and the mail fraud 
scheme, the two primary courses of conduct charged in 
the indictment. The mail fraud scheme was also part of 
the RICO collBpiracy. In Velazquez, the court found mis
jofnder of one count because "[t]he indictment does 
not relate those charges to any of the charges against 
the other defendants named in the indictment, and the 
defect· is not merely a technical oversight in pleading." 
Velasquez, 772 F.2d at 1353. By contrast, in this case, all 
of the conduct in Counts One through Seventeen relates 
to the charges in either the RICO conspiracy, mail fraud 
scheme, or both, which are charged against both Warner 
and Ryan. 

The only charges unconnected to thesetwoschenies 
appear in Counts Eighteen to Twenty-Two, Ryan's tax 
fraud charges. This court has held that "(j]oinder of a tax 
evasion count is appropriate~hen it.is based upon unre
ported income flowing directly from the activities which 
are the subject of the other counts." Un.ited States v. 
Ander~on, 809 F.2d 1281, 1288 (7th Cir~ 1987). The 
tax fraud scheme charged in Count Eighteen was specifi
cally related to Ryan's campaign committee "Citizens 
For Ryan." The factual allegations in Count Eighteen 
recount Citizens For Rya,n's diversion of funds to pay for 
Ryan's and his family'a personal expenses, "thereby 
depriving the IRS of accurate information as to his ~e 
income." The.allegatio:g.s ofOount One, the RICOcon8pfr~ 
acy charge, state that Ryan was obligated·by.law to 
report on his federal and state tax returns all expendi
tures by Citizens For Ryan that were made for personal 
expenses. Count One also states that part of the modus 
operandi of the RICO conspiracy was .the provision of 
"personal and financial benefits to, and for the benefit of, 
defendant Ryan, Ryan family members, third parties 
affiliated with Ryan, and Citizens For Ryan . . . for the 
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purpose of influencing and rewarding Ryan in the exer
cise of Ryan's official authority." From the language of 
the indictment, we can see that the tax fraud scheme 
and the RICO conspiracy scheme are part of "the same 
series of acts or transactions, coiiatituting an offense or 
offenses." FED.R CRIM. P. 8(b). Many of the same underly
ing facts-the movement of funds through Citizens For 
Ryan, for example-are necessary to prove both claims. 
All of this is enough to explain why we find no improper 
joinder of the charges against Warner with those against 
Ryan~ . 

B 

Because joinder was proper under Rule 8(b), W l1-l'Iler 
must show that he has suffered from "prejudicial joinder," 
which is distinct from misjoinder. "If the joinder of offenses 
or defendants in an indietm~nt, an information, or a 
consolidation for trial appears to prejudice a defendant 
or the government. the court may order separate trials of 
counts, sever the defendants' trials, or provide any other 
reliefthatjustice requires." FED.B.. CRIM. P.14(a). In order 
to "Prevail on his argument that the district court .erred 
in denying his motion for severance under FED. R. CmM. P. 
14(a) , it is necessary (though not sufficient) for Warner 
to show prejudice. Zafiro v. United State8, 506 U.s. 584, 
538-89 (1993); see 8180 Un.ited States v. Souffron.t, 838 F.3d 
809,831 (7th Cir. 2003) (citing United States v. Lane, 474 
U.S. 438, 449 (1986». "Limiting instructions ... often 
will suffice to cure any risk of prejudice," and tailoring 
relief from prejudice is left to the district court's discre
tion. Za{iro, 506 U.S. at 539-41. Where joinder of defen
dants was proper, "a district court should grant a sever
ance under Rule 14 only if there is a serious risk that a 
joint trial would compromise a specific trial right of one 
of the defendants, or prevent the jury ·from making a 
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reliable judgment about guilt or innocence." Id. at 539. 
«Actual prejudice" does not exist just because "separate 
trials would have given a defendant a better opportunity 
for an acquittal." Rather, the defendant must have been 
"deprived of his right to a fair trial." United States v. 
Rollins. 301 F.3d 511, 518 (7th Cir. 2002). The denial of 
a motion for severance is reviewed for abuse of discre
tion.ld . 

. . . Warner argues he suffered prejudice because the joii:tder 
violated his substantial rights in multiple ways. He 'ob
jects first to the fact that his case was linked at all with 
Ryan's. but this argument goes nowhere, as the indictment 
demonstrates that the charges againstbim were closely 
connected with those against Ryan. Had he been tried 
separately. he would not have enjoyed the status of "an 
unknown businessman," as he suggests; he would have 
still faced charges as a co.-conspirator that centered 
around the activities of the former Governor. Therefore, 
Warner cannot show that the publicity around Ryan·s trial 
affected h:i£I substantial rights in this case. 

Next, W &mer alleges that Ryan's out-of-court statements 
to 'the FBI were testimonial andtb.erefore his constitu
tional right to confrontation was violated. These state

'ments were not admitted for the truth of the matter 
asserted, however. and th~refore are not hearsay and do 
not implicate the Confrontation Clanse. Crawford v. 
Washington, 541 U.S. 36. 59 n.9 (2004). There was also 
no Bruton issue, because. the statementS admitted at 
trial were not inculpatory wid did not amount to a .con
fession from Ryan. Bruton v. United State8, 391 U.S. 123. 
127 (1968). The distrlet court excluded the statements 
that it viewed as potentially inculpatory, including all of 
Ryan's statements to the FBI naming Warner except 
those with innocuous or uncontested references. 

Warner also contends that significant portions of the 
evidence introduced against Ryan could not have been 

(, 
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introduced against him in his own trial The record does 
not bear this out. Much of the evidence with which Warner 
takes issue described acts that were part of the con
spiracy charged against both defendants in Count One 
or the scheme charged against both defendants in Count 
Two. "[E]vidence of one participant's actions in further
ance of a scheme to defraud is admissible against the 
other participants in that scheme, just as it is in a con
spiracycase." United States v. Adeniji, 221 F.3d 1020,1027 
(7th Cir. 2000). 

The only significant evidence that was unrelated to the 
chmges against Warner was some evidence pertaining 
to Ryan's tax fraud. scheme. Yet even these acts derived 
from a common set of facts that made up the RICO con
spiracy and mail fraud scheme. Therefore, much of the 
evidence of U a decade of- state business, as well [as] ... 
Ryan's lifestyle and personal and political campaign 
finances," was properly part of the evidence that was 
admissible against Warner becaUse of Counts One and 
Two. For these reasons, _ the; district court's denial of 
Warner's proposed limiting instruction for the tax counts 
was _~ppropriate. The tax evidence relating only to Ryan 
was nunor compared to the evidence presented to show 
the.conspiracy and mail fraud scheme. The district court 
did~not abuse its discretion in curing any possible preju
dice from joinder throughfuniting i.nStructions rather 
than severance. See Zafiro. 506 U.S. at 539. 

Finally.- Warner argues that the jurors were not follow
ing the court's instructions generally and therefore the 
limiting instructions Were ineffective. We are reluctant 
to call into question the institution of the jury in this 
way. As we said in United States v. Hedman, we may 
examine "whether it is within the jury's capacity. given the 
complexity of the case, to follow admonitory instruc
tions and to keep separate,oollate and appraise the 
evidence relevant only to each defendant" in considering 
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whether severance was improperly denied. 630 F.2d 1184, 
1200 (7th Cir. 1980) (internal quotation marks omitted). 
Nothing in this record convinces us that this jury was 
either unable. or unwilling to follow the careful instruc
tions that the district court gave. Warner does not claim 
that there was insufficient evidence' to convict him on 
any of ~he charges against him (although we note the 
district court threw out Ryan's convictions on two 
counts for insufficiency of the evidence), 

We conclude that Warner has not shown actual prejudice 
resulting from the joinder of his ease with Ryan's. To the 
extent that there was a risk of prejudice, the district 
court took appropriate steps to exclude evidence. restrict 
the use of evidence" and provide specific limiting. instrue",. 
tiona to the jury. It did not abuse its discretion under 
Rule 14(a) by denying Warner's motion for severance .. 

_.IX' 

Finally. Ryan ~one also asks this court to hold that it 
was error to compel the former chief legal counsel in the 
Secretary of State's office to provide grand jury testimony 
aoout his work with then-Secretary of State Ryan. This 
compelled testimony. Ryan argues, violated his attorney
client privilege. We decline to consider this issue for two 
reasons. First, Ryan has failed to demonstrate what 
legally cognizable prejudice he suffered from that deci
sion. It is also not clear what relief he is seeking for this 
alleged infringement of the privilege. Generally. a defen
dant challenging an indictment Beeks to have' the indict
ment dismissed, but the relief Ryan seeks in this appeal 
is a new trial. This would do nothing to correct an error 
in the indictment. The Supreme Court has held that a 

peti.t jury's subsequent guilty verdict means not only 
that there was probable cause to believe that the 
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defendants were guilty as charged, but also that they 
are in fact guilty as charged beyond a reasonable 
doubt ... [and therefore] any error in the grand jury 
proceeding connected with the charging decision was 
harmless beyond a reasonable doubt. 

United States v. Mechanik, 475 U.S. 66, 69 (1986). Ryan 
suggests no reason· why this general rule should not 
apply here. Even ·in cases where indictments can be 
dismissed, a court "may not dismiss an indictment for 
edors in grand jury proceedings unless such errors 
prejudiced the defendants." Bank of Nova Scotia v. United 
states, 487 U.S. 250, 254 (1988). . 

Ryan states in his brief that he "re-raise[s] the issue 
here to preserve it for further review." While parties are 
free to make a limited argument. in order to preserve 
the issue for further review, they must say something to 
allow this court to .consider the argument on its merits, 
even if they have every expectation that we will reject it. 
Ryan has not developed this point enough for us to give 
it meaningful consideration; we thus consider it waived. 
See' United States v. Jones, 224 F.3d 621, 626 (7th Cir. 
2000).· . 

Second, this court bas already spoken on this point. 
Ryan was entitled to and did appeal the district court's 
determination in 2001 that the attorney-client privilege 
di4: not attach to his communieations with the ehieflegal 
counsel in the Secretary of State's office. In re Witness 
Before the Special Grand Jury 3000-3. 288 F.3d 289 (7th 
Cir. 2002). We considered and rejected this argument 
at that time. Id. at 295. That is the law of the ease. and 
Ryan has given us no reason to deviate from it. See In re 
Oil Spill by the Amoco Cadiz, 954 F.2d 1279. 1291 (7th 
Cir. 1992). We acknowledge that the Second Circuit. in a 
different case involving communications between a gover~ 
nor and his counsel. has concluded that the privilege 
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applies. See In re Grand Jury Investigation, 399 F.3d 527, 
535 (2d Cir. 2005). The Second Circuit acknowledged the 
tension between its holding and the decisions of three 
other circuits, including our court's 2002 decision. 399 
F.3d at 533 (noting contrary decisions from the Seventh, 
Eighth, ~d D.C. Circuits); see generally In re Lindsey, 332 
U.s. App. D.C. 357. 158 F.3d 1263 (D.C. Cir. 1998); In re 
Grand Jury Subpoena Duces Tecum, 112 r.ad 910 (8th Cir. 
1997). As matters now stand, three other circuits have 
weighed in on this issue, twQ of which agree with us. Even 
apart from law-of-the-caaecoIl8iderationS,' we re8pect~ 
fully decline to re-open that issue here. 

x 
We conclude with two final comments about this appeal. 

First, like all defendants who; appeal their convictions, 
Ryan and Warner have presented certain arguments to 
this court, and they have elected not to present other 
argUments. At oral argument" there was some rUacu~sion 
of the argument that' our dissenting . colleague" has 
emphasized-an argument that they chose not to raise: the 
allegation that members of the jury may have had too 
much freedom of movement and too much unsupervised 
time together. during which the opportunity to engage 
in premature di.seussioIl8 of the case may have arisen. 
Compare United States v. Dellinger. 472 F.2d 340,373-74 
& n~'50 (7th Cu. 1972) (emphasizing need for thorough 
voir dire in presence of extensive pretrial publicity). JUry 
control measures, however, lie within the discretion 'of 
the district court judge; this is not an area in which a 
decision not to sequester, or a decision to permit jurors to 
walk around unsupervised, triggers such a strong pre
sumption of error that we would have to reverse on that 
basis ev.en in the absence of both (1) any objection at trial 
and (2) any complaint on appeal. See Recuenco, supra. 
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District courts have no duty to "sequester the jury ... , 
sua. sponte, in every case involving p.;ejudicial publicity." 
Margoles v. United States, 407 F.2d 727, 732 (7th Cir. 
1969). There is no presumption or rule that sequestra
tion is ever necessary, although we do not dispute that 
it is a good idea in some high-profile cases, and may well 
have been the better course here. See United States v. 
Carter, 602 F.2d 799,808 (7th Cir. 1979) (Tone, J., concur
ring) {noting this and suggesting such a rule may be 
preferable). Our opinion, then, should not be taken as 
necessarily approving of the practices the district court 
adopted for this case; on the other hand, without the 
proper objections and briefing, it would be improper for 
us even to reach the question of plain error arising from 
the lack of sequestration or tighter controls on the jury's 
activities. Managing a jury for a trial that. spans six 
months is not easy. We can only emphasize that if any 
party has an objection to the way the district court is 
handling that challenge, it ·has an obligation to raise 
it, preferably early enough in the proceedings that the 
court can take prompt corrective m~asures. If Waruer 
and Ryan believe that their counsel rendered constitution
ally ineffective assistance by opting not to raise certain 
issues on appeal, they may raise that argument in post
conviction relief proceedings. 

Our colleague in dissent believes that "there is a struc
tural 'error because of the jurors' irreconcilable conflicts of 
interest that resulted from the jury questionnaire sit
uation," specifically, the investigation of jurors during 
deliberations. Respectfully, we cannot agree that this 
provides a sound basis for reversal. First, many of the 
investigations were done at the request of the defense; 
defendants cannot embed a ground for automatic re
versal into a case in this way. Second, neither the law 
nor the course of proceedings in the district court sup
ports such a characterization. 
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Even if the facts about the investigations and any 
possible juror reactions and anxieties were clear. we do 
not read the Supreme Court's decisions as including 
these kinds of errors in the narrow "structural error" cate- " 
gory. In Remmert supra, the Supreme Court addressed 
the issue of possible juror bias after the court called in 
an FBI agent' to question a juror about the incident 
without consulting with defense counsel. The Court 
remanded the case for a determination of whether "such 
contact with the juror was harmless to the defendant.'" 347 
U.s. at '229. That is not the language of structural error; 
prejudice (or harm) is presumed and irrebuttable in 
structural error cases. Once we are in "harmless error" 
territory, the nature of the error, the· strength of the 
government's ease, and' the actions the' court took in 
response to'problems are all relevan.t. We have already 
explained why we have foun9. the errors that were prop
erly called to our attention to be harmless, to the extent 
that error existed. The Supreme Court has repeatedly 
affirmed Remmerand held that "[d]ue process does not 
require a new trial every time a juror has been placed in 
a potentially compromising situation." Smith v. Phillips, 
455 U.8.209, 217 (1982): As our own court has noted., U[we] 
afford deference' to the trial court as the lower court 
has the primanr responsibility to evaluate possible influ
ences on the jury .•• [and a1 decision to deny a motion for 
mistrial.baeed on juror bias therefore. is reviewed accord
ing to an abuse of discretion standard." United States v. 
McClinton, 135 F.3d 1178.1186 (7th Cir. 1998) (Kanne, J.). 
Therefore, even if the defendants had argued that the 
problems with the jury that the dissent has described 
amounted to structural error. we would reject that charac
terization in favor of a harmless error analysis. 

More importantly, however. there is the problem we 
have already noted of finding structural error in the 
absence of any such argument asking for such a .finding 
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on appeal. Even when the Supreme Court's decisions 
call for structural error analysis, the factual basis for 
finding such error may be in dispute, as it is here. See, 
e.g., Bracy v. Schomig, 286 F.3d 406, 409-11 (7th Cir. 2002) 
(en bane) (discussing the type of proof necessary to prove 
a trial judge's bias and, thus, structural error). Remmer 
tells us' that an interrogation of a' sitting juror by law 
enforcement is not structural error. Therefore, the in
vestigation of sitting jurors is not always structural error, 
even though there :may be a risk, as the dissent points 
out, that the investigation is psychologically disturbing to 
the jurors. Just as in Bracy, we would need to determine 
what facts were necessary to conclude that this type of 
juror investigation constituted structural error. Yet the 
defendants raiSe the juror investigation issue only as 
support for their argument that the removal of Ezell was 
improper. Unlike the dissent, we are unwilling to trans
form this modest point into an -argument that the essential 
right to an impartial july was violated. To repeat our 
earlier conclusion, the district court took every possible 
step to ensure' that the jury was and remained impartial, 
and, through credibility' findings and findings of fact, 
concluded that this one was. 

Second, throughout their briefs, the defendants note 
that the district court judge described some of her rul
ings as "difficult" or "close calls." The impression they 
give is that this is SOme kind of signal that the court 
knew it was wrong. We draw no such inference. A district 
court's acknowledgment of the difficulty of an issue. if 
anything, is a sign that the court has given it full con
sideration. When all was said and done. the court made 
the necessary determinations of law. which we have 
reviewed de novo, and exercised its discretion, which we 
have reviewed deferentially. Counsel have argued in 
great detail every point that they chose to bring before 
UB, and we have limited our review of the trial proceed-
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ings to those issues. The high-profile nature of these 
proceedings gave rise to some unusual problems with the 
jury, but we are satisfied that the court handled them 
acceptably. For all of the reasons discussed above, the 
district court properly denied the defendants' new trial 
motion. We AFFIRM the judgments of the district court 
convicting both Warner and Ryan. 

KANNE. Circuit Judge. dissenting. My colleagues in the 
majority concede that the trial of this case may' not 
have been "picture-perfect" -a whopping understate
ment by any measure. The majority then observes that the 
lack of a picture-perfect triaL "is, in itself, nothing un
usual." I agree that from my experience this is a realistic 
proposition. There is rarely perfection in any human 

, endeavor-and in particUlar jury trials. What we expect 
from our Judicial system is not an error free trial, but a 
tri,lll process that is properly handled to achieve a fair 
and just result. That fair and just result was not achieved 
in this case. 

The basis for my dissent lies not in the, exceedingly 
drawn out evidentiary phase of' this trlal but in the 
dysfunctional jury deliberations. As to this point, the 
majority has taken great pains-in twenty-nine pages-to 
declare the flood of errors regarding 'the jury delibera
tions to be merely harmless. To understand. the in
fluences that came into play for the jurors in this case, 
I believe it is necessary to place various factors in 
overall perspective. Some of the factors would be unre
markable in a routine criminal ease and other factors 
are totally astounding in any case. The following are 
highlights in summary fashion: 
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e In a case that was tried over a six-month period, 
the jurors entered and exited the courthouse every 
day past scores of television and still cameras 
and reporters. 

e The jurore used public elevators and brushed 
elbows with anyone who happened to be in them. 

• Although the' court's intent was not to make the 
jurors' names public, that effort was compromised 
when the jurors' names were used in the in-court 
voir dire. 

• When jury deliberations were ready to commence 
in the most high profile case in Chicago in recent 
memory, there was no thought of sequestering the 
jury. 

. .' , 

e During the initial eight days of deliberations an 
apparent holdout juror.was purportedly threatened 
by other jurors with a charge of bribery. . 

• Legal research gained by a juror from the internet 
was-contrary to the court's instruction-brought 
into the jury room in an effort to persuade. the 
recalcitrant juror to change her position. 

.• A reporter for the Chicago Tribune advised the 
district court during jury deliberations that the' 
newspaper's research had disclosed major incon
sistencies between answers in a jury que8tion~ 
naire and public records. 

eBasedon the information provided by the Chicago 
Tribune. the district judge, in concurrence with 
all parties, requested the U.S. Attorney's Office to 
conduct a background check on all jurors. 

• Jury deliberations were halted follOwing the 
Chicago Tribune disclosure and the hiatus contin-
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ned during the investigation of the jurors by the 
U.S. Attorney's Offi.ce. . 

• During the five-day hiatus in jury deliberations, 
the expose by the Chicago Tribune was published 
revealing that, indeed., false answers had been 
given on a jury questionnaire and that the sitting 
jurors were now under. investigation. 

• Amidst questions raised by the district judge 
concerning the necessity of advising the jurors of 
their constitutional rights and their right to coun
sel, the individual examination of six sitting and 
three alternate jurora was begun: 

• Through the judge's examination it was deter
mined that a majority of jurors had provided false 
answers under oath and could face crimjnal prose
cution. Many j~rs who were interrogated told 
the district judge ,that' they were scared, intimi
dated or sorry for· what had occurred. 

• . During. the course of the interrogations,' the jurors 
were grant:ed immunity from prosecution by the 

. U.S. Attorney. ' .. 

• Some jurors later hired lawyers in order to repre
sent their own independent ·interests arising from 
their PaW~pa~on in the trial. 

.• Two jurors who· provided untruthful answers 
were excused. from further Service while others 90 

situated were ~tained. 

• Before· the hiatus in deliberation, jurors informed 
the court that they were having ·8 conflict and yet 
after the interrogations the judge dismissed one 
of the jurors in the conflict without determining 

. whether she was a holdout juror • 
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• Alternate jurors were seated, but not in the order 
required by Rule 24. 

• After eight days of deliberation by the original 
jury, and five days in hiatus, a reconstituted jury 
deliberated for ten days and returned the ver
dicts in this case. .. 

To describe the circumstances surrounding the jury 
management and jury deliberations summarized above 
as "nothing unusual" is to simply turn a blind eye to the 
re~tie8 of what occurred-in order to save the efforts 
eJqlended during a six-month trial. 

Having summarized the factors· that played upon the 
jurors, I'll now turn to an analysis of the varioUs errors 
that accumulated. The errors in this case can be subdi
vided and analyzed in two groups. ¥irst, there is a struc
tural error because of the jurors' irreconcilable conflicts 
of interest that resulted from the jury questionnaire 
situation. Second, the multiple i errors regarding jury 
management generally and jury deliberation, when 
viewed collectively, were so corruptive that the verdicts 
cannot stand. 

The Jury Questionnaire Issue 

Although the defendants raised issues relating to the 
effect of false answers to jury questionnaires and "fearfUl" 
jurors in the trial court, they did not argu~ those issues on 
appeal Nevertheless, the matters concerning false re
sponses to the jury questionnaires concern structural 
errora in the trial that are not governed by the plain error 
analysis provided in Rule 52(b} of the Federal Rules of 
Criminal Procedure. 

In fact, the structural errors that exist here make this 
case "subject to automatic reversal" because they affect 
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the "framework in which the trial proceeds, rather than 
simply an error in the trial process itself." Neder v. United 
States, 527 U.S. 1, 8 (1999). "Such errors infect the entire 
trial process and necessarily render a trial fundamentally 
unfair. Put another way, these errors deprive the defen
dants of-basic protectiona without which a criminal trial 
cannot reliably serve its function as a vehicle for determi
nation of guilt or innocence and DO criminal punishment 
may be regarded as fundamentally fair.'" Id. at 8-9. "Among 
these basic fair trial rights that can never· be treated 
8S harmless is a defendant's right to an impartial ad
judicator, be it judge or jury." Gomez v. United States, 490 
U.S. 858, 876 (1989) (quoting Gray v. Mississippi, 481 U.S. 
648, 668 (1987); Chapman v. California, 386 U.S. 18. 23 
(1967» .. 

As in this CRse, jurors take two oaths; the first requires 
them to answer questions truthfully in voir dire. The 
second requires that they faithfully perform their duties 
as jurors. A juror who violates either oath can faee crimi
nal prosecution. The Supreme Court has previously up
held the· criminal conViction of a juror who intentionally 
lied during voir dire in order to.gain entry onto,· andtheil 
purposefully hang, the jury. Clark v. United States, 289 
U.S. 1 (1933). Although Clark was decided almost seventy
five years ago. the prosecution of jurors for misconduct 
stilloccu.rs today. See.generally Dyer u. Calderon, 151 F.Sd 
970.973 n.1 (9th Cir. 1998) (en bane) \'We do not condone 
anylying by jurors; perjury is perjury:'); United States v. 
Colombo. 869 F.2d 149. "151 (2d Cir. 1989) (noting 'that 
jurors committing criminal misconduct can be prosecuted 
fQr perjury and contempt of court and can be subject to 

. restitution claims from the government). 

The government inatituted this prosecution against 
defendants Warner and Ryan. But, of course, the govern· 
ment is" also responaible for investigating and prosecuting 
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crimes involving juror misconduct. The inconsistent jury 
questionnaire answers given in this case could lead to 
criminal investigations and prosecutions. 

The verdicts here were delivered by a jury whose number 
included some who themselves faced potential future 
criminal prosecution for their actions that occurred dur
ing this trial. Can sitting jurors fearing possible criminal 
investigations and prosecution for conduct involved in the 
case under consideration render valid verdicts? 

In ruling on the defendants' post-trial motions· in Sep
tember of 2006, the district judge dismissed the concern of 
allowing jurors to return verdicts in the same trial in 
which their conduct might subject them to criminal 
investigation and prosecution. She Concluded that "'in spite 
of the difficulties generated by this very lengthy, high
profile trial, these jurors were diligent and impartial.» 
R. 867 at pg. 65. "[I]t is implausible that the retained 
jurors would harbor any fears of prosecution. As for the 
remaining jurors,who wer~ not specifically questioned 
about their questionnaires, they would have no reason to 
conclude that they were targets of any investigation." Id. 
at pg. 87. 

Cap this court, as a matter of common sense, accept the 
district court's factual determination that at least some 
jurors did not harbor fe~8 of prosecution when they 
rendered their verdicts? Can the majority say that these 
jurors retained their capacity to render fair and impartial 
verdicts that can strip the defendants of their liberty and 
result in the defendants receiving significant .prison 
sentences after the jurors themselves were the subject of 
an investigation? 

In examining the district court's decision to allow 
these jurors to return verdicts, that decision should be 
examined in the extraordinary context that had developed. 
Mter serving for aix months on an extremely high-profile 
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trial with overwhelming media and public scrutiny, and 
eight days into the deliberations, on Thursday, March 23, 
2006, the jurors' deliberations were stopped. When they 
returned four days later on Monday, March 27th. the jury 
was not allowed to continue deliberating. Instead, six of 
the sitting jurors and three alternate jurors were interro
gated by -the district judge. They were called one-by-one 
into the judge's chambers. Questions regarding incon
sistent answers on the jury questionnaire form were 
asked. Jurors Ezell and Pavlick were ultimately diS
missed. to be replaced by the two alternates. Four of the 
six sitting jurors were retained. The jury deliberations 
were stopped during this two-day period and the recon
stituted jury would not start the second round of delibera
tions until Wednesday, March 29th. 

Much like children called into- the principal's office. one 
could imagine the strain that this inquiry placed on both 
the jurors who were questioned and those who remained 
in the jury room unquestIoned. It is noteworthy that in 
describing her experience in examining Juror Casino, the 
district judge stated, "Grilling Mr. Casino is one of the 
most distasteful things I have done in this job." Mar. 28. 
2006 Tr. at pg. 24658, In. 25 & pg. 24659, In. 1. It is 
also reasonable to conclude -that the jurors who were 
called into the judge's chambers began discussing their 
experience with the otherjurorJ3 upon return to-the jury 
room to figure out what was going on. 

Even more telling is that the district judge on March 
27th recognized, along with various counsel. the specter of 
juror prosecution lurking in the ease and the impact 
this would have on the trial. March 27th and 28th are key 
days in the case because these are the two days that the 
district judge considered how to handle the juror question~ 
naire issue and thus it is worth examining closely the 
record from these two days. The district judge, shortly 
before her examination of then-sitting Juror Ezell, recog-
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nized that the jurors faced possible criminal charges 
for juror misconduet when she observed: 

A concern I have, beginning with Ms. Ezell, is that if 
we were to bring Ms. Ezell in to ask questions of her 
regarding her failure to disclose thia arrest record that 
she has and other issues-for example, the apparent 
uae of an· alias-Do we have to advise her of her 
rights? Do we have to give her an opportunity to 
have counsel? Because it does Beem to me that we 
will be asking her potentially.about criminal con
duct, specifically perjury in connection with her 
responses to the questionnaires. 

Mar. 27~ 2006 Tr. at pg. 24366, lns. 16-24 (emphasis 
added). Prosecutor Collins added that "I do think to the 
extent there are consequences to a criminal prosecution [of 
the jurors] we would be recused from it if there was even 
contemplation of such a thing." Mar. 27, 2006 Tr. at 
pg. 24386, Ins. 19-22. 

Mr. Genson, an attorney for defendant Warner, added 
~hat hisclient·was in a Catch-22 situation: 

Certainly, when I have a client that's charged 
essentially-at least that was a good deal of the closing 
argument-with concealing, hiding, there is charges of 
obstruction, false statements, the idea that I want to 
tell these jurors, "You have a right to 8 lawyer," is 
ludicrous. It doesn't help me to do that. I don't want 
to do it. 

On the other hand, I am suggesting to your Honor 
that perhaps we should. It's not to my interest to tell 
these jurors, or at least in my client's interests to tell 
these jurors, they need a lawyer. I mean, I don't need 

. to introduce all those things given the charges against 
my client. . 

But I do think it's a valid-if something happens in 
this case and if 80me other proaecutorial body, given 
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that Mr. Collins said that they would be recused, 
decides to prosecute people for false statement and 
we haven't given them their rights, I mean, I just 
feel that--I think. that's at least an issue that your 
Honor has to consider. 

Mar. 27, 2006 Tr. at pg. 24404, In. 25 & pg. 24405, Ins. 1-
17. 

The court recessed for lunch in the middle of its juror 
inteupgation procedure on March 27th. After lunch, 
Mr. Collins Wormed the parties and the court that 
the U.S. Attorney had granted the jurors immunity. 

For the record, we did COIl-sult, your !:lonor. with the 
U.S. Attorney at the lunch break in terms of jeopardy 
any jurors would have going forward. And we did 
not address the issue in advance of Ezell andPav.lick, 
and I would make this of record. 

Our office-[U.S. Attorney] Fitzgerald has indicated 
that he believes thatjfs' more important to get the 
candid information from the jurors thanhave them
the process chilled by them-any statements they 

. say being used against them. And so he authorized 
me to make a statement that any statements these 

. "jurors make going forward would not be used against 
them. 

Mar, 27. 2006.Tr. at pg. 24500, Ins. 16-25 & pg. 24501, Ins. 
1-2 (emphasis' add.ed)~ Note that the immunity grant 
covered the jurors' statements "going forward," The rec
ord does not reflect whether the U.S. Attorney granted 
immunity to the jurors for their origma1. conduct of their 
answers provided during voir dire on the questionnaire 
and therefore there is a potential that these jurors 
could still face criminal prosecution. The district court 
proceeded in questioning the jurors informally without 
an advisement of rights and without the presence of 
lawYers for the jurors, 
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Jurors who ultimately would render the verdicts now 
faced conflicts sufficient enough to have a federal district 
judge and several experienced attorneys consider w heth
er these jurors needed to be advised of their constitu
tional rights. And we have an experienced prosecutor, 
the United States Attorney, 'VI!'.ho sees this situation as 
serious enough to grant immunity to the jurors. Yet these 
same jurors were returned to the jury room, instructed 
to begin anew their deliberations. The reconstituted jury 
ultimately rendered the verdicts in this case. ' 

When the district judge wonders aloud whether warning 
jurors of their constitutional rights is required, when 
jurors could need their own lawyers, and when the U.S. 
Attorney is issuing immunity grants to jurors, it is im
possible not to recognize the extraordinary nature of the 
case. These circumstances are not "usual" and far from 
the way our criminal justice system should work. 

In addition, the district court's ruling from September 
2006 that "it is implausible thai the . . . jurors would 
harbor any fears of prosecution," R. 867 at pg. 87. is not 
supported by the record. Although cOUDsel was not ap
pointed for the jurors, individual jurors would obtain 
private counsel in this case. Juror Pavlick had previous 
representation and mentioned his attorney when he was 
interrogated individually by the dlstrict court. Jurors 
Peterson and Losacco would both later inform the court 
that they had obtained collnsel. Several of the individual 
jurors questioned during this period recognized that they 
had made inconsistent statements on the juror question
naire and some apologized for the mistake. Other jurors 
specifically mentioned that they were seared or intimi
dated by the ~ituation. 

Furthermore. this is not a situation in which the dis
trict court can solve the problem by saying that the 
jurors made an honest mistake. The decision as to wheth-
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er to investigate and prosecute a case is not the district 
court's to make but rather the prosecutor's decision. 
Additionally, the question of whether a juror incorrectly 
but honestly aJl8wered a question or intentionally lied 
to get onto a jury is a question of fact for a second jury in 
a future criminal proceeding. 

Despite recognizing the potential of "fearful" jurors. the 
district court was unwilling to declare a mistrial. In 
addressiDg the defendants' argument that the investiga
tion had impacted the jurors' ability to be fair and impar
tial the district court responded: 

The ... argument you are making is that we now 
have a bunch of fearful jurors. I just don ~ know how 
to address that. -

Again, I understand that the defendants do have 
important interests. to rep~esent here. I have before 
me-nobody haa caned it this, but thia is a motion for 
a mistrial at this -point. If I grant this motion, these 
defendants are going.to be tried again. I don't--I. am 
just-I am really wondering whether if I grant the 
motion for a· inistrial, I am effectively saying it isn't 

.. possible to pick a jury for this case. 

Mar. 28, 2006 Tr. at pg. 24699, Ins. 16-25 & pg. 24700, In. 
1 (emphasis added). The obvious--but onerous:-way to 
address this situation was to declare a mistrial.. In· any 
event, the concern regardingtbe selection of a new jury 
should not have been a consideration. It is not difficult 
to understand the great pressure generated by a six
month trial to reach verdicts in this case. Nevertheless, 
jurors in fear of prosecution for conduct involved in the 
case on which they are sitting should not be allowed to 
rel)der verdicts; their bias is inherent. 

As a .matter of law. biased jurors cannot be fair and 
impartial. Fair and impartial jurors are required as part 
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of the defendants' structural protection for a fair trial and 
therefore the defendants are entitled to an automatic 
reversal of their convictions. Neder, 527 U.S. at 9. 

The majority responds that the defendants were af
forded the structural protections of a fair trial before a 
fair and impartial jury and therefore any error relating 

. to jury misconduct, improper influence of the jury and 
jury bias should be reviewed under harmless error. Maj. 
Op. 60. "The bias of a ... juror may be actual or :i:ffiplied; 
that is, it may be bias in fact or bias conclusively presumed 
as [a] matter onaw." United States v. Wood, 299 U.s. 123, 
133 (1936). As Chief Justice Marshall explained at the 
trial of Aaron Burr, there are certain situations in which 
a juror "may declare that he feels no prejudice in the case; 
and yet the law cautiously incapacitates him from serving 
on the jury because it suspects prejudice, because in 
general persons in a similar. ftituation would feel preju
dice." United States [1. Bupr, 25 F. Cas. 49, 51 (C.C.D. Va. 
1807). Although the "[u]se of the 'implied bias' doctrine 
is certainly the rare exception." Hunley v. Godinez, 975 
F.2d 316, 318 (7th Cir. 1992) (per curium), as we recog
nized in United States v. Polichemi: 

The concept of implied bias is wen-established in the 
law. Many of the rules that require excusing a·juror 
foreause are based on implied bias, rather than 
actual bias. For example, a court must excUBe a juror 
for cause if the juror is related to one of the parties 
in the case, or if the juror has even a tiny financial 
interest in the case. See, e.g., United States v. 
Annigoni. 96 F.3d 1132,1138 (9th Cil'. 1996); Getter v. 
Wal-Mart Stores, 66 F.Sd 1119, 1122 (10th Cir. 1995). 
Such a juror may wen be objeetive in fact, but the 
relationship is 90 close that the law erra on the side of 
caution. 

219 F.Sd 698, 704 (7th Cir. 20(0) (Wood, D., J.); see, e.g., 
Smith v. Phill~p8, 455 U.S. 209, 221-24 (1982) (O'Connor, 
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J., concurring); Conaway v. Polk, 453 F.3d 567. 587-88 & 
n.22 (4th Cir. 2006) (noting that "implied bias [is] a settled 
constitutional principle" and providing citation to cases 
from ten different Circuits since 1982 recognizing the 
continuing applicability of the implied bias doctrine); 
Brooks v. Dretke, 418 F.3d 430, 430-31 (5th Cir. 2005) 
(overturning a conviction on the basis of implied jury 
bias when a juror faced a pending criminal charge filed 
by the, same prosecutor's office that was prosecuting the 
ease on which the jury was presiding); Dyer. 11)1 'F.3d 
at 984 (citing Dr. Bonham's Case, 77 Eng. Rep. 646, 652 
(C.P. 1610) (tracing the lineage of the implied bias doc
trin~ to Sir Edward Coke's dicta in Dr. Bonham's Case 
in 1610». 

A biased juror "is a juror in name only" who taints the 
court and the jurY B verdict makjng it a "'mere pretense and 
sham." Clark, 289 U.S. at 11: The verdicts returned by 
these biased jurors should be vacated because only a jurY 
composed of fair and impartial jurors can strip the defen
dants of their liberty. Irvin P. Dowd. 366 U.S. 717, 722 
(1961). 

General Management of the Jury and 
Jury Misconduct 

It is also necessary to reyiew additional jury misconduct 
and the jury management decisions of the district judge. 
Errors of a nonstructural nature are analyzed under 
Federal Rule of Criminal Procedure 52, where errors 
raised by the defendants are reviewed under a harmless 
error standard and those not raised are reviewed, under 
a plain error standard. 

The majority determines that on appeal the defendants 
raised three specific issues about the jury: (1) that the 
verdict was tainted by the jurors' use of extraneOUB legal 
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materials; (2) that the dismissal of Juror Ezell was an 
arbitrary removal of a defense holdout, and; (3) that the 
substitution of jurors after deliberation had begun was 
prejudicial. Maj. Op. p.2. In addition, the majority notes 
that the defendants have not raised on appeal the issue 
of the "cumulative and prejudicial effect of jury miscon
duct and therefore that issue is not before us--although 
raised below. Iii 

The majority correctly obserVes that jury management 
or cOntrol measures properly lie within the discretion of 
the district judge. Maj. Op. p.58. Nevertheless, courts of 
appeal have supervisory authority, in fashioning stan
dards of criminal procedure to be followed by the district 
courts. WAYNE R. LAFAVE, et aI., CRIMINAL PROCEDURE 
§ 1.6(i) pg. 325 (2d ed. 1999). 

I disagree with the narrowed scOpe of :review advanced 
by the majority. What follows is a discussion of a more 
global look at the juror misconduct arid jury management 
involved in this ease. 

Of course, as repeatedly pointec1. out, this court is 
guided by the Supreme Court's instruction that the 
defen~ants are guarante~d a right to a "fair trial," not a 
"pe'ri'ect trial," McDooough Power Equip. Inc. v. Green
wood. 464 U.s 548, 553 (1984). 

As to the internet research regarding the law, there is 
no dispute that Juror Peterson brought outside material 
into the jury room during deliberations while she and a 
number of jurors were in conflict with Juror Ezell. A 
number of jurors urged Juror Peterson to search the 
internet and bring back to the jury information on jury 
deliberation. Her research could be used to show Juror 
Ezell the "error of her ways.'" This entire episode was a 
deliberate disregard of the admonition of the court not 
to bring outside legalsourees into the jury room. 
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Juror Peterson claims that the material was an Ameri
can Judicature Society article about deliberations and 
she had no intent to inappropriately influence Juror Ezell. 
Juror Ezell disputes this claim, countering. that the 
information related to bribery and was used to threaten 
her 80 that she would vote with the other jurors. Regard~ 
les8, it -is clear that Juror Peterson brought outside 
material into the jury room during the course of delibera- -
tions a.nd used ,this material as part of the jurors' efforts 
to convince Juror Ezell to join them in returning a verdict. 

In her post-trial ruling. the district court determined 
that the article on jury deliberation "did not pertain to 
any substantive issue in the Defendants' trial. It con
cerned only the process of deliberation. and the substance 
of the article did not contradict any instruction that this 
court gave to the jurors .... R .. 867 at pg. 8:\. Errors in the 
jury deliberation process J;alse issues of law no different 
than errors relating to 8ub~tantiv~ matters, such as 
obstruction of justice. BOth procedural and, substantive 
areas of law are, equally important. Moreover, a coUrt 
cannot hide behind saying that the unauthorized article 
contained a proper statement of the law. It is axiomatic' 
thtlt jurors are not anowed to bring any outside materi
a1.8 into de1i.beratiO:ris rega;rdless of whether they are -a ,
correct statement of the law. Jurors are restricted to 
receiving pronouncements on relevant law only from 
the trial judge. 

The seriousness ot this misconduct is demonstrated 
by the -fact that Juror Peterson and Juror Losacco, who 
were involved in the conflict with Juror Ezell. both ob
tained private coUnsel to represent them on this issue. The 
record does not :reflect whether Jurors Peterson and 
Losacco'retained their attorneys during deliberations or 
after deliberations as Juror Ezell did not make a public 
allegation against Jurors Peterson and Losacco until 
after the verdicts had been returned. However, when the 
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district court conducted a post-verdict inquiry on this 
issue, both Jurors Peterson and Losacco appeared through 
their respective counsel. 

The jurors originally sent notes informing the district 
court that they were in conflict. This is the conflict be
tween Juror Ezell and several of the other jurors includ
ing Juror- Peterson. Juror Peterson was instructed by 
several other jurors to--"do her homework"-meaning to 
find information on the internet which the jurors could 
use' ni Ii hope of convincing Juror Ezell to join their views. 

However, during the period that the- distriCt judge 
was considering what to do about the conflict among the 
jurors, she was also informed about the juror question-

, naireproblem. Thus, the court was faced with two inde
pendent problems, the jury conflict issue and the juror 
questionnaire issue. Yet; the juror questionnaire issue 
wholly consumed the district judge's consideration of the 
case at that point. The district judge left unresolved her 

, consideration of the conflict between potential "holdout" 
Juror Ezell and other jurors. Nowhere in the tecord does 
the district judge make a ruling as to whether a conflict 
existed between Juror Ezell and the other jurors to 
detetmine if the jurors had deadlocked or if Juror Ezell 
was indeed a holdout. Nor did the court determine the 
impact that dismissing Juror Ezell would have on the 
.other jurors in light of the conflict among the jury as 
expressed to the court in the jurors' notes, and whether 
this might give an indication' to other jurors that, the 
court was siding with' the views of one group of jurors 
over another. However, the district judge ultimately 
excused Juror Ezell based on the inconsistent statements 
Juror Ezell made on her questionnaire. 

At the beginning of the trial, the district judge ordered 
the juror questionnaires to be redacted, yet she used the 
jurors' names during in-court voir dire. This allowed the 
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Chicago Tribune to obtain the jurors' names from the 
transcripts of the in-court voir dire despite the fact that 
the court had originally placed the jurors' names under 
seal. As Prosecutor Collins later noted, "a trained monkey" 
could have matched the information together between the 
publicly redacted questionnaires and in-court voir dire 
trariscripts. Mar. 27, 2006 Tr. at pg. 24591,ln. 22. Because 
jurors' names were "in effect" leaked to the media during 
the trial. the ~urt was unable to avoid the larger issue 
of a juror background investigation by the media and 
the impact this had on the trial. 

Apart from the general admonitions made by the court 
it appears that there was little control· of the juror:s' 
exposure to external influences ou~ide of the courthoue~: 
In addition to Juror Peterson's misconduct, the jUrors 
continued to read newspapers and were exposed to media 
coverage of the· trial, the jUtorsreceivedinquiries from 
friends ooid family abolJt the case, and the jurors discussed 
the case with outsiders while tpe case was periding .. A11 of 
these actions were taken in vio~ation of the court's ilistruc
tions. yet a reconstituted jury was allowed to deliberate 
and return verdicts.· . 

There is often a lack of a reCord on key issues. The 
district· judge participated ina discussion with the 
parties but did not state that she was providing a definite 
ruling. Thus, the record. is at best inconclusive, and at 
the worst nonexistent. on the district court's decisions. on 
many of the critical issues. in this case .. The most striking 
example is the reseating of the alternate jurors. Once the 
district judge decided to excuse Jurors Pavlick and Ezen. 
the court was required, pursuant. to Rule 24, to seat 
alternate jurors in the order in which they were selected. 
However. in the reseating process the district judge 
skipped the next juror ill line, Alternate Juror Masri. We 
know that he was skipped but the district judge did not 
say why he was passed over. 
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The majority deduces that Alternate Juror Masri. was 
dismissed for his failure to disclose a prior DUI. But. there 
is no ruling from the district judge to support the major
ity's deduction. The government suggested at oral argu
ment that Masri was excuaed because he received his 
juror certificate and was thanked for his service. But there 
-mno record excusing him or indicating why he did not 
serve. Thus. the record does not demonstrate compliance 
with Rule 24. 

At oral argument before this court. Prosecutor Collins 
stated"that "Judge Pallmeyer is a consensus builder." Oral 
Arg. at 47:18. This insightful comment is the key to 
understanding the non-structural juror errors. COnsensus 
building can help in finding common ground in diaputes. 
It can also help to expose de!-'lision makers to alternative 
points of view. But consensus building can have' negative 
consequences as this Mae demonstrates. 

Consensus building by, the; district judge allowed a 
continual round robin of discussions between the attor
neys.and the court especifilly during the critical period of 
March 27th and 28th when the parties and the court 
were addressing the juror-related issues. Transcripts 
from' this period reveal a very conscientious but irreso- . 
lute judge who is willing to contribute her. views and 
concerns to the conversation involving contested issues. 
but is reluctant ·to provide firm rulings that end the 
co1l1't's consideration of those issues. The record .from 
this period is full of conversations but lacks definitive 
rulings. Consensus building does not always lead to the 
resolution of difficult issues. 

A . lack of definitive rulings by the .trial court presents 
great difficulty in 8 review on appeal, for appellate courts 
review decisions, not commentary. Importantly, the lack 
of a firm ruling infects the consideration of excusing 
potential "holdout'" Juror Ezell. In her post-trial' ruling, 
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the district judge said that Juror Ezell was "removed 
from the jury for reasons wholly unrelated to [the] conflict 
[occurring between the jurors] revealed in [Juror] Losacco's 
note." R. 867 at pg. 75. Yet, the district judge's post
trial decision did not provide citation to the record on 
this point. In fact, a review of the record during the March 
27th and 28th period shows there was absolutely no 
consideration of the conflict between Juror Ezell and other 
jurors. As noted earlier. this very serious issue was 
forgotten once the court and parties. were made aware 
Of the trouble in the jurors' questionnaire answers by 
the Chicago Tribune. 

The district judge is charged with the management 
and control of the jury. In the deli~ration phase· this 
includes enBuring that the jurors properly conduct them
selves, avoiding outside influences. conducting proper 
deliberations 'without juror-on-juror intimidation, and 
scheduling deliberation ti.:J}le8~ -among oth.ers. 

As noted. many of the probiems that plagued the trial 
after the case was submitted·to the jury could have been. 
avoided through sequestration. While it was certainly 
impractical to sequester this jury during the trial phase, 
sequestration during deliberations was a viable option. 

In a full sequestration, deliberating jurors are typically 
under control of Deputy United States Marshals who 
are responsible" lor ensuring' that the jUrors are secure 
during their deliberations, in movement to and, from the 
courthouse and jury room, and while housed offsiteuntil 
a verdict is reached. Partial sequestration works less of 
a hardship on jurors. Under this system the deliberating 
jurors assemble at a remote location and are picked up by 
Deputy United States Marshals, transported by van to 
the coUrthouse and moved in a nonpublic elevator to the 
jury room. At the end of a day's deliberations the process 
is reversed. This continues until a return of the verdict. 
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Despite these available options there was no apparent 
consideration of such sequestration even in the face of the 
overwhelming media presence in the courthouse, the 
daily media reports of courtroom activity and the jurors' 
continued inability during the course of the trial to avoid 
media reports of the trial. The relative inconvemence to 
the jurors weighed against a possible mistrial makes the 
choice·of sequestration during deliberation seem clear, 

Turning again to the actual deliberations, it appears 
that jurors were inexplicably allowed· to set their own 
schedule for deliberations with apparently little judicial 
intervention. There is undisputed evidence that the 
jurors separated into caucuses at times during delibera
tions. Perhaps most striking is the example of the divi
sion between the "healthy» 'and the "unhealthy» jurors. 
The healthy jurors exercised by running up and down 
internal courthouse stairs while the unhealthy jurors 
took smoke ·breaks outside the courthouse. The record 
does not ten u.s if the jurors Colltinued separate delibera
tions during this period 6utt(lide of the presence of the 
other jurors. 

AB noted above, I recognize that individual nonstructural 
errors are reviewed under either harmless error or the 
plaID error analysis as provided in Rule 52 and we afford 
the district judge a level of deference. However, the non
structural errors-~ their totality-were so egregious 
that again a mistrial was the only permissible result. 
The majority's failure to consider all of these errors cannot 
be ignored as we must recognize that these errors under
mine ·the public's confidence in ·the "fairness. integrity 
or public reputation of judicial proceedings." United States 
v. Olano, 507 U.S. 725, 736-37 (1993). 

In the final analysis. this case was inexorably driven to 
a defective conclusion by the natural human desire to 
bring an end to the massive expenditure of time and 
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resources occasioned by this trial-to the detriment of 
the defendants. Given the breadth and depth of both 
structural and nonstructural errors, I have no doubt that 
if this ease had been a six-day trial, rather than a m:
month trial. a mistrial would have been swiftly-declared. 
It should have been here. 

Based on either the structural errors or nonstruct~al 
errors described above concerning jury misconduct, the 
convictions in this case should be vacated and the case 
remanded for a new trial. Because the majority reaches 
a contrary result,. I respectfully DISSENT. 

A true Copy: 

Teste: 
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QUESTIONS PRESENTED 

1. Whether a trial court violates the Fifth and 
Sixth Amendments when it allows the removal and 
substitution of a deliberating criminal juror (here, af
ter eight days of deliberations) where there is an ob
jective possibility that the juror's removal was 
prompted by the juror's view on the merits. 

2. Whether a trial court commits structural error 
in permitting a jury verdict where more than half the 
jurors are interrogated in the middle of deliberations 
about their own misconduct in the presence of a 
prosecutor. 

3. Whether the Fifth and Sixth Amendment 
rights to a fair trial before an impartial jury are vio
lated when a reviewing court refuses to conduct a 
cumulative error analysis despite "a flood" or "cas
cade of errors" that turns "a trial into a travesty," and 
where the defendant has complained on appeal not 
only of individual errors, but also of an "avalanche of 
errors" that together violated his constitutional 
rights. 
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INTRODUCTION 

This case, which arises from one of the highest
profile public corruption prosecutions in recent mem
ory, presents three important questions of recurring 
concern to courts, prosecutors and defendants 
throughout the Nation. The first concerns the appro
priate standard for determining when a deliberating 
juror in a criminal trial can be removed and replaced 
with an alternate: May a trial court remove and re
place such a juror even where there is an objective 
possibility that the removal was prompted by the ju
ror's views on the merits'? The second issue arises 
somewhat less frequently but is equally important: 
Does a trial court commit structural error in permit
ting a jury verdict where more than half the jurors 
are interrogated in the middle of deliberations about 
their own misconduct in the presence of a prosecutor'? 
And the third issue, like the first, is one that can and 

. does arise in a wide variety of criminal proceedings: 
whether a reviewing court must assess trial errors 
not only for their individual effects, but also for their 
cumulative effect on the trial proceedings. All of 
these issues are the subject of widespread confusion 
and disagreement among the lower courts, and all are 
worthy of this Court's review. 

OPINIONS BELOW 

The opinions of the United States Court of Ap
peals for the Seventh Circuit are reported at 498 F .3d 
666 (Wood, J., joined by Manion, J.) (Kanne, J. dis
senting) (reprinted at App. 1a-91a) and 506 F.3d 517 
(posner, J., joined by Kanne and Williams, J.J., dis
senting from the denial of rehearing en bane) (re
printed at App. 92a-107a). The opinions of the 
United States District Court for the Northern District 
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of Illinois (pallmeyer, J.) can be found at 2006 WL 
2583722 (reprinted at App. 108a-243a) and 2004 WL 
1794476 (reprinted at App. 244a-316a). 

JURISDICTION 

The judgment of the court of appeals was entered 
on August 21, 2007. Petitioners filed a timely peti
tion for rehearing and rehearing en banc on August 
28, 2007. These petitions were denied on October 25, 
2007. App.93a. This Court has jurisdiction under 28 
U.S.C. § 1254(1). 

CONSTITUTIONAL AND RULE PROVISIONS 
INVOLVED 

The Fifth Amendment provides in relevant part: 

No person shall be . . . deprived of life, 
liberty, or property, without due process 
of law * * *. 

The Sixth Amendment provides in relevant part: 

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and 
public trial, by an impartial jury * * * . 

Federal Rule of Criminal Procedure 24 provides in 
relevant part: 

The court may retain alternate jurors af
ter the jury retires to deliberate. The 
court must ensure that a retained alter
nate does not discuss the case with any
one until that alternate replaces a juror 
or is discharged. If an alternate replaces 
a juror after deliberations have begun, 
the court must instruct the jury to begin 
its deliberations anew. 
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STATEMENT 

This case arises from the criminal prosecution of 
George H. Ryan, Sr., the former Governor of lllinois, 
and his longtime friend, Lawrence E. Warner. They 
were charged with "honest services" mail fraud and 
other federal crimes. 

1. Following six months of trial testimony, the 
jury retired to deliberate. Eight days into delibera
tions, the Chicago Tribune revealed that certain ju
rors had given untruthful or inaccurate answers re
lated to prior criminal arrests or convictions on the 
juror questionnaire used six months earlier in voir 
dire. This news broke after the district court and 
counsel had spent days struggling to respond to a se
ries of notes from the jury, including questions about 
substantive legal instructions, requests for tran
scripts and, most significantly, a serious conflict that 
developed between a group of jurors and Juror Eve
lyn Ezell a juror later revealed to be inclined to ac
quit. Juror Ezell had complained about verbal abuse 
and intimidation in the deliberations. The group of 
jurors responded by asking the district court to re
move Juror Ezell for failing to deliberate in good 
faith, and requested that the court empanel an alter
nate. 

The district court suspended deliberations in re
sponse to the information disclosed by the Tribune 
and conducted its own inquiry. The investigation ini
tially focused on two jurors, including Juror Ezell, but 
soon expanded once it was learned that over half the 
deliberating jurors had failed to disclose arrests, con
victions or other significant contact with the court 
system. For three days, eight jurors were questioned 
by the district court in the presence of federal prose-
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cutors and defense counsel about their undisclosed 
arrests, convictions and other misstatements or omis
sions in voir dire. The district court and counsel dis
cussed the necessity of advising jurors of their rights, 
and, upon consultation with the United States Attor
ney, Patrick Fitzgerald, the prosecution informed the 
district court that it was willing to offer immunity to . 
jurors on a going-forward basis. App.77a-78a. 

Ultimately, the district court removed two jurors 
- Pavlick and Ezell - for being untruthful. The dis
trict court substituted two alternates over defense ob
jection, reasoning that while its decision might be er
ror, the court wanted to reach a verdict after such an 
"enormously . burdensome and expensive" trial. 
3/24/06 Tr. at 24343-46. Then, eighteen days after 
the conclusion of closing arguments, the court told 
the remaining jurors to start "all over" and to "pre
tend you have never had a discussion about the case 
at all." App. 19a; 3/28/06 Tr. at 24650, 24805. The 
reconstituted jury returned guilty verdicts on all 
counts against both Petitioners after ten days of de
liberations free from conflict. 

2. Following post-verdict revelations that a juror 
brought extrinsic legal research into the jury's delib
erations, the district court held a hearing. Inter
viewed by phone, Juror Ezell testified that during the 
second week of deliberations Juror Peterson brought 
a piece of paper into the jury room and read from it 
that "a juror could be dismissed for not deliberating 
in good faith." App. 211a; 5/5/06 Tr. at 11-12. Juror 
Ezell initially believed Juror Peterson to be reading a 
legal instruction from the court and started searching 
for it in her copy of the instructions, but Peterson 
stopped her and said, "No, it's not in there. You need 
to listen." 5/5/06 Tr. at 11. According to Juror Ezell, 
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after Juror Peterson finished reading from the paper, 
Juror Losacco said, "No, read the one to her on brib
ery, because George Ryan was taking bribes and so 
are you." App. 207a; 5/5/06 Tr. at 12. According to 
Juror Ezell, Juror Peterson responded, "No, we don't 
need to" - "We've got her. We've got her right there. 
We've got her where we want her," and she laughed 
at Juror Ezell. 5/5/06 Tr. at 12. Another juror (Jesse 
Davis) defended Juror Ezell, and Davis told Ezell to 
watch her back - a warning that made her "even 
more afraid." App. 207a; 5/5/06 Tr. at 12. Juror Ezell 
testified that she was in tears, and when she tried to 
leave the jury room, another juror blocked the door. 
App. 207a; 5/5/06 Tr. at 13. 

Represented by legal counsel, Juror Peterson was 
interviewed by the district court by telephone and 
confirmed the substance of Juror Ezell's account. 
Juror Peterson explained that after a discussion con
cerning Juror Ezell during the first week of delibera
tions, other jurors encouraged her to conduct extra
neous research, telling her, "Teacher, do your home- . 
work." App. 85a; 5/5/06 Tr. at 80. Ignoring district 
court instructions forbidding legal research, Juror Pe
terson then did a Google search and found articles on 
dealing with difficult people. App. lOa, 217a; 5/5/06 
Tr. at 68, 80. The next night, she found an American 
Judicature Society article on the removal and substi
tution of jurors. Juror Peterson is certain that she 
showed that article to other jurors and cut out the fol
lowing paragraph: 

But other bases for substitution raise se
rious questions about the sanctity of the 
deliberative process, primarily allega
tions by some jurors that another juror 
is unwilling or unable to meaningfully 
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deliberate, or is unwilling to follow the 
law. Such an allegation requires a hear
ing where the judge must decide the 
tricky . question whether the juror is 
truly unfit to serve, or is merely express
ing an alternative viewpoint that will 
likely result in a hung jury. Orily if the 
judge concludes that the challenged ju
ror is truly unfit to serve, will the judge 
be authorized to dismiss that juror and 
substitute an alternate juror. 

App. 12a; 5/5/06 Tr. at 59-60, 76. Juror Peterson tes
tified that the next day she read the paragraph to Ju
ror Ezell and every other member of the jury. App. 
lOa; 5/5/06 Tr. at 77-78. In connection with her ex
trajudicial research, Juror Peterson also crafted her 
own instruction on good-faith deliberation and read 
that instruction to Juror Ezell and other jurors re
peatedly during the deliberations. App. lOa, 208a-
209a; 5/5/06 Tr. at 63, 79-81. 

The district court made an express finding that 
Juror Ezell was intimidated by the use of the AJS ar
ticle in deliberations. 5/5/06 Tr. at 31-32. The court 
concluded that Juror Peterson's external legal re
search was regrettable, but characterized it as "a 
really innocent mistake" before denying defense re
quests to interview other jurors. 5/5/06 Tr. at 94. 

The district court concluded that "in spite of diffi
culties generated by this very lengthy, high-profile 
trial," the Petitioners received a fair trial before an 
impartial jury. App. 193a. Accordingly, the district 
court denied repeated defense motions for mistrial as 
well as the posttrial motion seeking a new trial, and 
sentenced Warner to 41 months' imprisonment and 
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Ryan to 78 months' imprisonment. App. 242a, 319a, 
330a. 

3. In their opening brief on appeal, the Petition
ers argued that an "avalanche of errors" related to 
the jury, its deliberations and the questioning, re
moval and substitution of jurors midway through de
liberations deprived the Petitioners of their constitu
tional rights to a fair trial before an impartial jury. 
App. 2a. The Seventh CirCult, however, issued a 
sharply divided opinion affirming the convictions. 

The majority held that extensive juror misconduct 
and the district court's unprecedented decision to 
substitute two jurors after eight days of deliberations 
did not violate the Petitioners' constitutional rights to 
a fair trial and impartial jury because each error con
sidered in isolation was harmless. App. 10a-33a, 36a-
42a. As to removal and substitution, the majority 
concluded that the trial court's instructions to the re
constituted jury were sufficient to prevent the chill
ing of deliberations in the new jury. App.32a. In the 
majority's view, the removal and substitution of two 
jurors did not constitute error because the district 
court complied with the literal requirements of Rule 
24(c). App. 38a. The majority further held that the 
district court's interrogation of jurors during delib
erations did not compromise the jury's impartiality 
and did not constitute a structural error because the 
defense had requested that at least some jurors be 
questioned about their misconduct. App. 66a. Fi
nally, the majority expressly declined to consider the 
cumulative nature of the issues raised by the defense. 
App. 3a. The majority opined that "the fact that the 
trial may not have been picture-perfect is, in itself, 
nothing unusual." App.·2a. 
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Judge Kanne voiced strong disagreement in dis
sent. He concluded that "the dysfunctional jury de
liberations" deprived the Petitioners of a fair trial. 
App. 69a. Judge Kanne summarized the remarkable 
developments in 18 bullet points, later quoted verba
tim by Judge Posner in the dissent from the denial of 
rehearing' en banco App. 69a-72a, 93a-96a. A mere 
sampling of these points includes: 

• jurors interrogated by the district court for 
days in the presence of federal prosecutors 
midway through deliberations about their own 
false statements in voir dire; 

• an astonishing effort by jurors to force the re
moval of a juror with whom they disagreed, 
and a juror's extrinsic legal research into the 
basis for seeking such removal; 

• the removal of two deliberating jurors in the 
middle of deliberations (including a defense ju
ror) for bias; 

• a raft of other juror misconduct that included 
among other things repeated violations of the 
court's instructions, ex parte communications, 
and exposure to media coverage about the 
trial; and 

• the unprecedented substitution of two alter
nates and reconfiguration of the jury weeks af
ter closing arguments. 

App. 69a-72a, 93a-96a. 

According to Judge Kanne, the district court's in
terrogation of jurors in the middle of deliberations 
about their own misconduct constituted a structural 
error because it created "irreconcilable conflicts of in
terest" in which the jurors themselves were poten-
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tially subject to criminal prosecution. App. 72a. Fur
ther, Judge Kanne concluded that a "flood of errors" 
required reversal of these convictions: 

To describe the circumstances surround
ing the jury ... as "nothing unusual" is 
to simply turn a blind eye to the realities 
of what occurred in order to save the 
efforts expended during a six month. 
trial. 

App. 72a. As Judge Kanne concluded, the "breadth 
and depth of both structural and non structural er
rors" presented are "astounding" and "egregious" 
such that "a mistrial was the only permissible result." 
App.90a-91a. 

The Seventh Circuit denied rehearing and rehear
ing en bane, but that decision was far from unani
mous: of the nine judges who participated, three dis
sented in an opinion written by Judge Posner, which 
concluded that "a cascade of errors turn[ed] a trial 
into a travesty." App. 97a. Indeed, as Judge Posner 
observed, the government's offer to immunize delib
erating jurors during interrogations related to their 
own false statements "suggests the proceedings were 
broken beyond repair." App. 99a.1 

1 In a dissent from the panel majority's decision to deny con
tinuing bail pending certiorari, Judge Kanne further noted: 

I dissent because I disagree with the in cham
bers opinion's characterizations of the dissent 
from the panel opinion and the dissent from the 
rehearing en bane; the in chambers opinion's 
emphasis and reliance on forfeiture; and that 
opinion's conclusion that the appellants have not 
demonstrated a reasonable probability of success 
on the merits. The trial was riddled with errors 
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REASONS FOR GRANTING THE PETITION 

Public confidence in our jury system depends upon 
the willingness of courts to police and redress serious 
and pervasive errors that affect the essential fairness 
of a trial and jeopardize a jury's impartiality. Yet 
here, as we explain in more detail below, the lower 
courts simply refused to do that, and their refusal 
raises three issues warranting this Court's review. 

First, the lower courts are in conflict over the 
standards governing the removal and substitution of 
deliberating jurors. The decision below effectively 
eliminates any constitutional limitation on a district 
court's ability to substitute a deliberating juror pro
vided that the court complies with express require
ments of the .recently amended Rule 24(c). Review is 
imperative because there is genuine confusion on this 
recurring issue of enormous practical importance. 

Second, the interrogation of deliberating jurors 
about their own misconduct presents the type of 
structural defect that defies harmless error analysis. 
Jurors in jeopardy themselves cannot fairly and 
freely determine the outcome of a case after having 
been questioned in the presence of federal prosecu
tors about their own false statements. This constitu
tional error is of such a magnitude that it defeats the 
essential feature of the jury trial impartial jurors. 

Finally, the last issue raised in this Petition goes 
to the heart of a reviewing court's obligation to en-

that ultimately rendered the proceedings mani
festly unfair and unjust .... 

United States v. Warner, 507 F.3d 508, 511-12 (7th Crr: 2007). 
Justice Stevens subsequently denied an application for contin
ued bail. 
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sure that errors, individually and in combination, do 
not deprive a defendant of his constitutional rights to 
a fair trial, unanimous verdict and impartial jury_ 
The decision below is in conflict with decisions in 
other Circuits in its refusal to review for cumulative 
error, and is inconsistent with the precedent of this 
Court. 

I. This Court Should Clarify The Constitu
tional Limitation On A District Court's 
Power To Remove And Substitute Deliberat
ing Jurors In Light Of Amended Rule 24 
And Should Resolve Conflicts Over The Re
moval Standard 

Here, for the first time in the history of American 
jurisprudence, a federal district court significantly 
changed the composition of a jury over defense objec
tion eight days into deliberations at a time when the 
parties knew the jurors' likely views of the evidence. 
What made this possible was a 1999 amendment to 
Federal Rule of Criminal Procedure 24(c)(3), which 
now authorizes the substitution of deliberating jurors 
if the alternate does not discuss the case prior to re
placing an original juror and the reconstituted jury is 
instructed to "begin deliberations anew." The Sev
enth Circuit concluded that so long as the bare re
quirements of the rule are satisfied, there is no limi
tation(constitutional or. otherwise) on a district 
court's ability to substitute deliberating jurors. App. 
35a-36a. As a legal standard, however, that effec
tively insulates all but express rule violations from 
appellate review - even in a situation where, as 
here, a defendant expressly argued that the substitu
tion violated his constitutional rights to a fair trial, 
unanimous verdict and impartial jury. App.33a-34a. 
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L The constitutional danger inherent in substi
tuting a deliberating juror is that it can defeat an 
"essential feature" of the jury trial by compromising 
"group deliberation." See Williams v. Florida, 399 
U.S. 78, 100 (1970); Claudio v. Snyder, 68 F.3d 1573, 
1575 (3d Cir. 1995); Henderson v. Lane, 613 F.2d 175, 
177 (7th Cir. 1980). Further, "[u]nanimity is one of 
the indispensable features of the federal jury trial." 
Johnson v. Louisiana, 406 U.s. 356, 369-70 (1972) 
(powell, J., concurring) (emphasis in original). 

Earlier authorities recognize the inherent diffi
culty in asking jurors to start deliberations anew, and 
the significant risk of coercion to the new alternates 
who enter deliberations after other jurors have al
ready formed strong conclusions about the evidence. 
See, e.g., United States v. Quiroz-Cortez, 960 F.2d 
418, 420 (5th Cir. 1992). Further, there is a risk in 
high-profile cases that the alternate jurors, exposed 
to media and other outside influences, may inject ex
traneous information into deliberations. All these 
risks increase the longer the first jury deliberates. 
See United States v. Virgen-Moreno, 265 F.3d 276, 
289 (5th Cir. 2001). That is why no case in American 
jurisprudence has ever permitted the substitution of 
multiple jurors over a defendant's objection after 
eight days of deliberations. Yet after the decision be
low, courts, particularly those in the Seventh Circuit, 
will be free to do just that, and worse. 

2. Nothing in the text, commentary or history of 
the Federal Rules of Criminal Procedure suggests 
that the 1999 amendment to Rule 24 altered the con
stitutional confines. Quite the contrary, the commen
tary to its counterpart, Rule 23, expressly recognizes 
the great potential for prejudice in substitution: 
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The central difficulty with substitution, 
whether viewed only as a practical prob
lem or a question of constitutional di
mensions (procedural due process under 
the Fifth Amendment or jury trial under 
the Sixth Amendment), is that there 
does not appear to be any way to nullify 
the impact of what has occurred without 
the participation of the new juror. Even 
were it required that the jury "review" 
with the new juror their prior delibera
tions or that the jury upon substitution 
start deliberations anew, it still seems 
likely that the continuing jurors would 
be influenced by the earlier delibera
tions and that the new juror would be 
somewhat intimidated by the others by 
virtue of being a newcomer to the delib
erations. 

Fed. R. Crim. P. 23(b) advisory committee's note. As 
amended, Rule 24(c)(3) is best construed to permit 
substitution of deliberating jurors only if that can be 
accomplished without compromising a defendant's 
constitutional right to a unanimous verdict from an 
impartial jury. See Fed. R. Crim. P. 24(c) (3); U.S. 
Const. amend. VI. In rejecting this view, however, 
the Seventh Circuit essentially held that the Rule au
thorizes a violation of the Constitution. 

This manipulation of the jury's composition de
prived the Petitioners of the fundamental right to a 
fair trial by an impartial jury. Indeed, before the dis
trict court took the unprecedented step of substitut
ing two alternate jurors after eight days of delibera
tions, it recognized the enormous potential for preju
dice, calling the decision "difficult," "extraordinary," 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (253 of 448)



14 

"tough," "an extremely close call," and one that can be 
"very, very, very legitimately criticized." 3/28/06 Tr. 
at 24725, 24803. The jurors already had spent eight 
tumultuous days in heated arguments about the evi
dence. They already had sought the court's guidance 
in repeated confusion about the instructions. The ju
rors already had deliberated to verdict on several 
counts. They already had witnessed an effort to 
purge a juror through extrinsic legal research and a 
request for her removal. The jurors already were 
questioned about falsity in their questionnaires, and 
heard of the tremendous media scrutiny focused ex
clusively upon them. 

3. This Court has never addressed the constitu
tionality of Rule 24 or the correct standard governing 
the removal and substitution of deliberating jurors. 
There is a compelling need for guidance. 

For one thing, the Circuits are in open conflict 
over the standard governing the removal of a holdout 
juror. The Second, Ninth and District of Columbia 
Circuits have held that it is improper and unconstitu
tional to remove a juror if there is an objective possi
bility that the juror's dismissal was prompted by the 
juror's doubts as to the defendant's guilt. See United 
States v. Brown, 823 F.2d 591, 596 (D.C. Cir. 1987) 
("[I]f the record evidence discloses any possibility that 
the request to discharge stems from the juror's views 
of the sufficiency of the government's evidence, the 
court must deny the request."); United States v. Tho
mas, 116 F.3d 606, 622 (2d Cir. 1997) ("adopt[ing] the 
Brown rule as an appropriate limitation on a juror's 
dismissal"); United States v. Symington, 195 F.3d 
1080, 1087 (9th Cir. 1999) ("[I]f the record evidence 
discloses any reasonable possibility that the impetus 
for the juror's dismissal stems from the juror's views 
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on the merits of the case, the court must not dismiss 
the juror."). The Eleventh Circuit, for its part, has 
held that a district court may dismiss a juror unless 
the record demonstrates a "substantial basis" that 
dismissal stemmed from the juror's view of the evi
dence. United States v. Abbell, 271 F.3d 1286, 1302 
(11th Cir. 2001). 

In this case, the Seventh Circuit has articulated a 
conflicting standard and held that the "defendants 
have the burden of demonstrating on appeal that 
there was no legitimate basis in the record" for the 
removal of the original jurors and substitution of al
ternates. App. 36a. The Fifth Circuit has adopted a 
similar view. United States v. Edwards, 303 F.3d 
606, 633-34 (5th Cir. 2002). According to the Seventh 
Circuit, the prosecution's motivation for seeking the 
removal of a juror is irrelevant so long as there is a 
basis in the record to support the district court's ac
tion. App.31a. 

While there are few cases addressing substitution, 
the Circuits are in disarray on that question as well. 
Some older cases have held that the potential for 
prejudice from the substitution of an alternate must 
be analyzed for a reasonable possibility of prejudice 
not actual prejudice. See, e.g., United States v. Regis
ter, 182 F.3d 820, 843 (11th Cir. 1999) (the pertinent 
inquiry is "whether the record indicates a reasonable 
possibility of prejudice to the defendants"). Other 
courts have analyzed substitution of deliberating ju
rors in light of objective criteria to evaluate actual 
prejudice, such as the risk of external influence on 
alternates prior to substitution and the length and 
apparent extent of the original deliberations. See 
United States v. Jose/ik, 753 F.2d 585, 587 (7th Cir. 
1985). But now, the Seventh Circuit has departed 
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from that approach by concluding that prejudice 
stemming from the substitution of an alternate is of 
no consequence absent an explicit violation of the 
amended Rule 24. App. 34a. 

This conflict over the proper application of Rule 24 
and the removal and substitution of jurors should be 
resolved by this Court. The conflicting appellate 
court opinions demonstrate real confusion, and the 
removal issue is one that has recurred with some fre
quency. 

II. The Seventh Circuit's Holding That The In
terrogation Of Deliberating Jurors About 
Their Own False Statements In Front Of 
Prosecutors Does Not Irreparably Taint The 
Verdict Warrants This Court's Review 

The Seventh Circuit's holding on the second ques
tion presented - sustaining the verdict despite the 
interrogation of deliberating jurors about their mis
conduct in front of prosecutors also merits review. 
The Sixth Amendment guarantees an accused the 
right to a trial before an impartial jury. u.s. Const. 
amend. VI. Certain constitutional errors, by their 
nature, "defY analysis by 'harmless-error' standards." 
Arizona v. Fulminante, 499 U.s. 279, 309 (1991). 
''Each of these constitutional deprivations· is a . . . 
structural defect affecting the framework within 
which the trial proceeds, rather than simply an error 
in the trial process itself." Id. at 310. 

1. As this Court has said, "[a]mong those basic 
fair trial rights that 'can never be treated as harm
less'is a defendant's 'right to an impartial adjudica
tor, be it judge or jury.'" Gomez v. United States, 490 
U.s. 858, 876 (1989) (citation omitted). Any attempt 
to apply harmless-error analysis would amount to 
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"pure speculation" as to what would have occurred in 
the absence of the error. Sullivan v. Louisiana, 508 
U.S. 275, 281 (1993). 

Moreover, the hallmark of impartiality is, as 
Judge Learned Hand observed, that jurors "are in no 
wise accountable, directly or indirectly, for what they 
do." United States ex reI. McCann v. Adams, 126 F.2d 
774, 775 (2d Cir. 1942). Indeed, the practice of pun~ 
ishing jqrors related to their service was abandoned 
more than three centuries ago: since "the famous 
opinion in Bushnell's Case, 124 Eng. Rep. 1006 (C.P. 
1680) . .. jurors have been protected from being 
called to account for their verdicts." United States v. 
Thomas, 116 F.3d 606,615 (2d Cir. 1997). 

By contrast, where jurors fear repercussions from 
their deliberations - not to mention possible prose
cution they cannot fairly determine the outcome of 
the case. The threat of punishment works a coercive· 
influence on the jury's independence, and jurors fear
ing possible prosecution for their own misdeeds dur
ing the trial cannot be impartial jurors. That is be
cause of the significant risk that jurors who are the 
subject of law enforcement scrutiny during delibera
tions in a criminal case will seek to please the prose
cution and vote to convict. 

That was the essence of this Court's holding in 
Remmer v. United States, 347 U.S. 227 (1954) 
("Rem mer 1'), which questioned a juror's ability to de
liberate freely when questioned by law enforcement 
during a trial: 

The sending of an F .B.!. agent in the 
midst of a trial to investigate a juror as 
to his conduct is bound to impress the 
juror and is very apt to do so unduly. A 
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juror must feel free to exercise his func
tions without the F.RI. or anyone else 
looking over his shQulder. 

Id. at 229. Remmer I was decided before "structural 
error" came int9 this Court's lexicon. But signifi
cantly, while Remmer I ordered a remand for the pur
pose of establishing prejudice, this Court in subse
quent proceedings ("Remmer II') ordered a new trial 
even over the lower court's finding of no prejudice. 
350 U.S. 377, 381-82 (1956). 

This is consistent with the Court's subsequent de
cisions rela1;ed to the fundamental right to trial be
fore unbiased jurors. Gomez, 490 U.S. at 876. Errors 
that implicate such a basic trial right - the right to 
an impartial jury - are structural defects that ren
der a criminal trial fundamentally unfair and an un
reliable vehicle for determining guilt or innocence. 

2. Here, the Seventh Circuit adopted an unduly 
restrictive legal standard in failing to consider the 
government's offer of immunity during juror interro
gations as error structural or otherwise. App.64a-
68a. Indeed, the Seventh Circuit dismissed the issue 
raised in the Petitioners' opening brief on appeal as a 
"modest point" even as it struggled to distinguish 
Remmer 1. App.67a-68a. But over half the deliberat
ing jurors had made misstatements in voir dire about 
prior arrests and convictions, and were questioned 
about those misstatements by the district court in the 
presence of federal prosecutors. App. 71a. At the 
time of those interrogations, local media in Chicago 
advocated perjury prosecutions of the jurors, and at 
least three jurors retained legal counsel in connection 
with their jury service .. The district court's question
ing of jurors in the presence of federal prosecutors 
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raised the specter of perjury prosecutions such that 
the court and counsel considered whether the jurors 
should be advised of their rights. App. 76a. Indeed, 
the United States Attorney on his own accord offered 
a grant of immunity to jurors "going forward."2 App. 
77a-78a. 

There can be no confidence in a jury's verdict 
where the verdict was "delivered by a jury whose 
number included some who themselves faced poten
tial criminal prosecution for their actions that oc
curred during this trial." App.74a. As Judge Posner 
concluded, not only did the jurors' misrepresentations 
"cast doubt on the jurors' ability to serve, but the 
court's grilling of the jurors on this topic may have 
prevented them from performing their duty conscien
tiously and un distractedly": 

They faced potential prosecution by a 
party to the case - the federal govern
ment. They may have feared perjury 
charges, having seen first-hand in the 
trial that the government prosecutes 
people for making false statements. 
Had the government fully immunized 
the jurors from prosecution, and had the 
jurors known this, there is the consider
able risk that they would have been bi
ased in favor of the government. But 
even if the jurors did not know that any 

2 Despite the prosecution's decision to grant blanket immunity, 
the offer was conveyed to only one juror. This selective disclo
sure of immunity is itself problematic, with the other jurors in
evitably wondering why they were not afforded immunity when 
one of their peers was specifically guaranteed that "nothing that 
you say here is going to be used against you in any way." 
3/27/06 Tr. at 24502. 
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offer of immunity had been made, they 
may have decided to convict the defen
dants in order to avoid provoking the 
government's ire and inviting a retalia
tory prosecution of them (the jurors). 
The government's attempt to immunize 
jurors itself suggests the proceedings 
were broken beyond repair. 

App. 98a-99a (emphasis in original). Indeed, the en
tire process of removing and replacing deliberating 
jurors was so fundamentally flawed as to undermine 
the basic fairness of the proceedings. The inherently 
prejudicial interrogation of deliberating jurors, the 
extraordinary confusion over the standard for remov
ing jurors and the notes revealing an apparent split 
on the jury made it impossible to fairly reconfigure 
the jury eight days into deliberations. 

The dissenting judges below concluded that struc
tural error treatment was particularly appropriate 
and that the majority's opinion to the contrary3 
squarely conflicted with this Court's precedent - be
cause of the inability to quantitatively assess or dis
cern actual prejudice. United States v. Gonzalez
Lopez, 126 S. Ct. 2557, 2564 n.4 (2006) (resting "con-

3 The majority's suggestion of waiver is questionable in itself. 
This Court expressly left open whether reversal is required 
when an error is structural but unpreserved United States v. 
Olano, 502 U.S. 725, 735 (1993). Subsequent to Olano, some 
Circuits have suggested that certain structural errors may be 
unwaivable. See, e.g., United States v. Nelson, 277 F.3d 164, 
205 (2d Cir. 2002) (Calabresi, J.) ("[T]he right to an impartial 
fact finder might be inherently unwaivable."); United States v. 
Vasquez, 271 F.3d 93, 100 (3rd Cir. 2001). Other Circuits have 
taken a contrary view. See, e.g., United States v. Recio, 371 F.3d 
1093, 1100 n.4, 1101, 1103 n.7 (9th Cir. 2004); United States v. 
David, 83 F.3d 638, 647 (4th Cir. 1996). 
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elusion of structural error upon the difficulty of as
sessing the effect of the error"). Indeed, that was 
patently apparent in the district court's response to 
defense counsel's repeated objections on this very is
sue4: "The ... argument you are making is that we 
now have a bunch of fearful jurors. I just don't know 
how to address that." 3/28/06 Tr. at 24699. 

But the answer is simple. In a case such as this, 
in which jurors are questioned in the presence of 
prosecutors about the jurors' own conduct, the risk is 
simply too great that they will not be fair to the de
fendant. The Seventh Circuit's refusal to recognize 

4 Before the district court reconstituted deliberations, the de
fense argued that the jurors "may well be terrified that the U.s. 
government is looking at them": 

DEFENSE COUNSEL: {T]hese jurors now are 
under investigation . . . . And there is not a 
chance in the world that they are going to vote 
for defendant when they think that the federal 
government is looking at them the way that they 
IQQked at these Qthers. 

'they have sat there fQr six mQnths and watched 
a defendant be prosecuted and gQing to. be sent 
to jail, in the gQvernment's view, because he did 
exactly what they might have dQne, and they 
knQW they did. And they are nQt gQing to put 
themselves in that PQsitiQn by gQing against the 
gQvernment, even if they feel in their heart that 
they shQuld .. That's the realistic QutcQme. 

**** 
And these jurQrs were visibly frightened. And if 
yQU think fQr Qne minute that that fear is gQing 
to help the defense; I beg to. differ with you. 

When a jury is afraid, they VQte with the prQse
cutiQn .... 

3/28/06 Tr. at 24692, 24698. 
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that reality, and the risk that it will escape recogni
tion by that and other courts throughout the Seventh 
Circuit, warrants this Court's review. 

III. The Seventh Circuit's Decision Refusing 
Cumulative Error Analysis Conflicts With 
The Law Of Other Circuits And Is Starkly 
Inconsistent With This Court's Precedent 
Concerning Fundamental Trial Rights 

The Seventh Circuit's refusal to engage in cumu
lative error analysis likewise warrants this Court's 
review. Due process guarantees a criminal defendant 
a fair trial free from prejudicial error, U.S. Const. 
amend. V, and this necessarily extends to a trial free 
from cumulative error. 

L The Seventh Circuit, however, has adopted a 
minority view in refusing to consider the permeating 
effect of jury and other trial errors. With the decision 
below, the Seventh Circuit has now joined the Sixth 
Circuit in refusing cumulative error review. App. 3a; 
United States v. Roach, 502 F.3d 425, 443 (6th Cir. 
2007). 

In direct conflict, the First, Second, Fifth, Eighth, 
Ninth, Tenth and Eleventh Circuits hold that a cu
mulative error analysis is an implicit and indispen
sable step in determining whether a defendant's trial 
was· rendered fundamentally unfair. See United 
States v. Sepulveda, 15 F.3d 1161, 1196 (1st Cir. 
1993) (",A reviewing tribunal must consider each such 
claim against the background of the case as a whole . 
. . .''); United States v. Grunberger, 431 F.2d 1062, 
1064 (2d Cir. 1970) (holding that the cumulative ef
fect of errors "when viewed in the light of the trial 
posture of the case as a whole requires a reversal ... 
. "); United States v. Munoz, 150 F.3d 401, 418 (5th 
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Cir. 1998) ("[A]n aggregation of non-reversible errors 
(i.e., plain errors failing to necessitate reversal and 
harmless errors) can yield a denial of the constitu
tional right to a fair trial, which calls for reversal."); 
United States v. Steffen, 641 F.2d 591, 598 (8th Cir. 
1981) (explaining that the court will reverse where 
"the case as a whole presents an image of unfairness" 
even though none of the claimed errors alone is suffi
cient to require reversal); United States v. Wallace, 
848 F.2d 1464, 1475-76 (9th Cir. 1988) (finding that a 
"balkanized, issue-by-issue harmless error review" 
would not be "very enlightening in determining 
whether the appellants were prejudiced by the er
rors" because "[a]lthough each of the ... errors, 
looked at separately, may not rise to the level of re
versible error, their cumulative effect may neverthe
less be so prejudicial to the appellants that reversal is 
warranted"); United States v. Rivera, 900 F.2d 1462, 
1470, 1477 (10th Cir. 1990) (en bane) ("Unless an ag
gregate harmlessness determination can be made, 
collective error will mandate reversal, just as surely 
as will individual error that cannot be considered 
harmless."); United States v. Vasquez, 225 F. App'x 
831, 836 (11th Cir. 2007) (unpublished decision) ("In 
addressing a claim of cumulative error, we must ex
.amine the trial as a whole to determine whether the 
appellant was afforded a fundamentally fair trial.") 
(citation omitted).5 

5 The Circuits are divided as to whether a fmding of a "single" 
error precludes cumulative error analysis, but even a single er
ror can violate a defendant's right to a fair trial. Indeed, in con
trast with the Seventh Circuit, other Circuits have considered 
whether prejudicial circumstances - in addition to errors 
imperiled the fundamental fairness of the trial. Compare 
United States v. Allen, 269 F.3d 842, 847 (7th Cir. 2001) (" [E]ven 
if we found it to be error, it would amount to the only error in 
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2. Nor can there be any doubt that this case pro
vides a good vehicle for resolving the disagreement 
and confusion on the necessity of cumulative error 
review. In its desire to secure verdicts after such a 
lengthy trial, the district court here committed what 
the Petitioners in their brief on appeal termed "an 
avalanche of errors" .that individually and collectively 
deprived the Petitioners of their constitutional rights 
to a fair trial before an impartial jury. And a litany 
of jury-related problems undoubtedly infected this 
trial: a group of jurors sought to remove a defense 
holdout; at the urging of others, a juror conducted le
gal research on the removal of jurors and used it in 
deliberations to threaten the holdout; the juror who 
brought extrinsic research into the jury room, and 
those who encouraged her to commit that misconduct, 
remained on the jury and deliberated until verdict; 
half of the jurors failed to disclose prior arrests and 
convictions on their questionnaires; for days, delib
erations were halted and jurors questioned about 
their false answers in the presence of federal prosecu
tors; two jurors who had participated in eight days of 
deliberation were removed; and two alternate jurors 

this case, completely precluding a fmding of cumulative error."), 
with United States v. Necoechea, 986 F.2d 1273, 1282 (9th Cir. 
1993) (,Even if a particular error is cured by an instruction, the 
court should consider any 'traces' which may remain" when reo 
viewing for cumulative error.); Rivera, 900 F.2d at 1471 n.8, 
1477 (noting that courts have found fundamental unfairness 
when error is considered in conjunction with other prejudicial 
circumstances, but declining to explore the outer parameters of 
when prejudicial circumstances are included in a cumulative 
impact analysis); and United States v. Diharce-Estrada, 526 
F.2d 637, 642 (5th Cir. 1976) ('Based upon the combination of 
errors and prejudicial circumstances recited, this court is left 
with the definite and fIrm conviction that [defendant] did not 
receive a fair trial."). 
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were substituted after a two-and-a-half-week absence 
from the courthouse (including one who had been 
questioned about his failure to disclose a criminal 
conviction). 

In discarding a cumulative error analysis, the Sev
enth Circuit has impermissibly narrowed the scope of 
appellate review by considering each error in isola
tion and declining to consider their aggregate effect. 
App. 3a. The decision eviscerates a criminal defen
dant's basic rights to a fair trial and impartial jury by 
improperly circumscribing the scope of appellate re
view. As Judge Posner noted in dissent, ''harmless
ness" of an individual trial error viewed in isolation 
"is not the test of reversible error when a cascade of 
errors turns a trial into a travesty." App. 97a. Fur
ther, Judge Posner concluded, "the panel majority 
opinion, unless set aside, will be read as an endorse
ment of laissez-faire appellate review" and "will have 
the force of precedent in future cases." App. 83a. 

3. The minority view adopted by the Seventh and 
Sixth Circuits is also in open tension with this 
Court's decision in Kotteakos v. United States, 328 
U.s. 750, 764 (1946), which described a reviewing 
court's obligation to consider claims of error "not sin
gled out and standing alone, but in relation to all else 
that happened": 

But if one cannot say, with fair assur
ance, after pondering all that happened 
without stripping the erroneous action 
from the whole, that the judgment was 
not substantially swayed by the error, it 
is impossible to conclude that substan
tial rights were not affected.· The in
quiry cannot be. merely whether there 
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was enough to support the result, apart 
from the phase affected by the error. It is 
rather, even so, whether the error itself 
had substantial influence. IT so, or if one 
is left in grave doubt, the conviction 
cannot stand. . 

Id. at 765 (emphases added). The Seventh Circuit's 
decision to limit its "review of the trial proceedings" 
to "particular" errors considered in isolation is in
compatible with the clear and unambiguous state- . 
ment of controlling law from Kotteakos and other de
cisions from this Court. 

Indeed, this Court has since reaffirmed the prin
ciple that the right of an accused in a criminal trial to 
due process requires a cumulative error analysis. In 
Chambers v. Mississippi, the Court held that a trial 
was rendered fundamentally unfair as a result of the 
cumulative effect of several evidentiary rulings. 410 
U.s. 284, 302-03 (1973). Similarly, the Court held in 
Taylor v. Kentucky that cumulative error could ren
der a trial fundamentally unfair: "the cumulative ef
fect of the potentially damaging circumstances of this 
case violated the due process guarantee of fundainen
tal fairness." 436 U.S. 478, 488 n.15 (1978). This 
precedent is predicated on the sound recognition that 
errors, while individually harmless when viewed in 
isolation, can nonetheless in the aggregate violate a 
defendant's due process rights just as much as a sin
gle reversible error. Due process requires a review
ing court to assess the harm done by the errors con
sidered in the aggregate. As Judge Posner noted in 
his dissent, "harmlessness is not the test of reversible 
error when a cascade of errors turns a trial into a 
travesty." App.97a. 
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4. The significance of the Seventh Circuit's fail
ure to conduct a cumulative error analysis is particu
larly acute here because the errors in question di
rectly related to the jury, the integrity of its delibera
tions and the impartiality of its members. There is, 
as Judge Posner described, "an independent judicial 
interest in the proper functioning of the adjudicative 
process" which is "at its zenith in a criminal jury 
trial." App. 97a. Indeed, two hundred years of 
precedent from this Court has assiduously guarded 
an accused's right to a fair trial and impartial jury. 
See, e.g., Blakely v. Washington, 542 U.S. 296, 305-06 
(2004) ("[T]he right of jury trial ... is no mere proce
dural formality, but a fundamental reservation of 
power in our constitutional structure."); Gentile v. 
State Bar of Nevada, 501 U.s. 1030, 1075 (1991) 
("Few, if any, interests under the Constitution are 
more fundamental than the right to a fair trial by 
'impartial' jurors .... "); Smith v. Phillips, 455 U.s. 
209, 231 (1982) (Marshall, J., dissenting) (,The right 
to a trial by an impartial jury is too important, and 
the threat to that right too great, to justify rigid in
sistence on actual proof of bias. Such a requirement 
blinks reality."); Duncan v. Louisiana, 391 U.S. 145, 
149 (1968) ("[T]rial by jury in criminal cases is fun
damental to the American scheme of justice . . . ."); 
Sheppard v. Maxwell, 384 U.s. 333, 362 (1966) ("Due 
process requires that the accused receive a trial by an 
impartial jury free from outside influences."); Turner 
v. Louisiana, 379 U.s. 466, 471-72 (1965) ("[T]he 
right to jury trial guarantees to the criminally ac
cused a fair trial by a panel of impartial, 'indifferent' 
jurors. The failure to accord an accused a fair hear
ing violates even the minimal standards of due proc
ess."); United States v. Cornell, 25 F. Cas. 650, 655-
56, No.14,868 (C.C.D.R.I. 1820) ("To insist on a ju-
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ror's sitting in a cause when he acknowledges himself 
to be under influences ... would be to subvert the ob
jects of a trial by jury, and to bring into disgrace and 
contempt, the proceedings of courts of justice."); 
United States v. Burr, 25 F. Cas. 49, 50, No. 14,692g 
(C.C.D. Va. 1807) ("The great value of the trial by 
jury certainly consists in its fairness and impartial
ity."). 

This clear and express conflict in the law of the 
Circuits on a question as fundamental as the role of 
cumulative error analysis warrants this Court's re
VIew. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES OF AMERICA ) 
) 
) 
) 
) 

Case No. 10 CV 5512 
v. 

Judge Rebecca R. Pallmeyer 
GEORGEH. RYAN, SR. 

GOVERNMENT'S RESPONSE TO 
DEFENDANT'S MOTION TO VACATE, SET ASIDE, OR 
CORRECT SENTENCE PURSUANT TO 28 U.s.C. § 2255 

The UNITED STATES OF AMERICA, by its attorney, PA TRICKJ. FITZGERALD, United 

States Attorney for the Northern District ofIllinois, respectfully submits this response in opposition 

to defendant's Motion to Vacate, Set Aside, or Correct Sentence pursuant to 28 U.S.c. § 2255. 

INTRODUCTION 

Defendant George Ryan challenges his convictions on one count of racketeering and seven 

counts of mail fraud based on the Supreme Court's recent decision in Skilling v. United States, 561 

U.S. _, 130 S.Ct. 2896 (2010). Contrary to Ryan's contentions, nothing in Skilling undermines 

Ryan's convictions. The instructions in this case permitted the jury to convict Ryan of honest 

services fraud only if the jury concluded that Ryan took bribes and kickbacks, the very conduct 

Skilling held is prohibited under the honest services statute. Because there was no instructional 

error, there was no error at all. 

Even if the CoUrt were to conclude that the instructions permitted the jury to convict Ryan 

for conduct that fell short of taking bribes and kickbacks, any error would be harmless for three 

reasons. First, even if a jury could have convicted Ryan without fmding that he took bribes and 

kickbacks, no reasonable jury actually would have. Any jury that was properly instructed on honest 

services fraud would have convicted Ryan oftaking bribes and kickbacks because the evidence that 
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he did so was overwhelming. The evidence showed that over the course of many years, Ryan 

accepted a stream of benefits from benefactors, and that Ryan awarded state contracts and leases to 

those benefactors in return. In other words, Ryan took bribes and kickbacks, and any properly 

instructed jury would have reached that finding. 

Second, even if the jury could have convicted Ryan of honest services fraud for conduct that 

fell short of taking bribes and kickbacks, any reasonable jury that would have convicted Ryan of 

honest services fraud also would have convicted him of money-property fraud, which the 

government properly charged. The government alleged a single fraud scheme in which Ryan not 

only deprived the state of its right to his honest services, but also obtained state money under false 

pretenses, by steering state money to his benefactors through lucrative state contracts and leases, 

while actively concealing and lying about the substantial personal and financial benefits his 

benefactors were giving him in return. In many cases, Ryan's awarding of state money through 

fraud resulted ill a significant loss to the state. This is money-property fraud, and it was so 

inseparable from Ryan's honest services fraud that no reasonable jury would have convicted on the 

latter ground without convicting on the former, making any error in the honest services instructions 

harmless. 

Finally, any reasonable jury that was properly instructed only on the money-property fraud 

theory would have convicted Ryan. The evidence that Ryan committed money-property fraud was 

overwhelming, and so any error in the honest services instructions could not have prejudiced Ryan. 

Because there was no error, and any potential errors were harmless, this Court should deny 

Ryan's § 2255 motion. 

2 
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BACKGROUND 

I. Second Superseding Indictment 

In December 2003, a federal grand jury returned a 22-count second superseding indictment 

("indictment") against defendant George Ryan and his co-schemer, Larry Warner. The indictment 

alleged that over the course of many years as Secretary of State (SOS), and then as Governor of 

Illinois, Ryan awarded to Warner and others lucrative state property in the form of state contracts . 

and leases in exchange for substantial personal and financial benefits, and that he and his co-

schemers concealed these exchanges from the people of Illinois. 

Count One of the indictment charged Ryan and Warner with racketeering conspiracy in 

violation of 18 U.S.c. § 1962( d), alleging that Ryan and Warner conspired to conduct the affairs of 

the State of Illinois through a pattern of racketeering activity involving mUltiple acts of mail fraud, 

money laundering, extortion, obstruction of justice, state-law bribery, and related offenses. Rl1 0: 1-

16.1 Counts Two through Ten charged that Ryan, in violation of 18 U.S.C. § 1341 and 1346, 

devised and carried out a scheme to defraud the State of Illinois of money, property, and the right 

to the honest services of Ryan and other state officials and employees, and used the United States 

mails and other interstate carriers in furtherance of the scheme. Rll 0: 17 -67.z Counts Eleven 

through Thirteen charged Ryan with making false statements to the FBI, in violation of 18 U.S.C. 

§ 1001 (a)(2). RIIO:68-71. Counts Eighteen through Twenty-Two charged Ryan with tax crimes. 

RlI0:76-88. 

1 Citations to Ryan's § 2255 motion are to"Mot_." Citations to record documents and 
trial transcripts are to "R_" and "Tr_," respectively. Citations to the government's trial 
exhibits are to "Gx ." 

2 Warner was also charged in Counts Two through Five, and Seven through Ten. RllO. 
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II. The Evidence Presented at Trial 

The evidence established that, throughout Ryan's tenure in statewide public office, Ryan, 

his friends, and.his family received financial benefits from benefactors, including Larry Warner and 

other key figures, Harry Klein, Arthur ("Ron") Swanson, and Donald Udstuen, in exchange for state 

contracts and leases worth millions of dollars, and that Ryan concealed the benefits he received. 

A. Official Actions Taken by Ryan in Return for 
Personal Benefits Provided by Warner and Udstuen 

1. The ADM Contract (Count Two) 

Shortly after Ryan was elected SOS, Warner told Udstuen, another Ryan friend and political 

supporter, that Warner was going to capitalize on his relationship with Ryan by entering the 

lobbying business. Tr11620. Warner said Udstuen "should be part of it" because no one had done 

more for Ryan than Udstuen, and Udstuen, therefore, "deserved some of this." Id.3 Warner 

explaifled that he had talked to Ryan about this plan, and Ryan was "fine" with it. Tr1l620-2L 

Warner added, "I will take care of George." Trl1622. 

One of Warner's first clients was ADM, a manufacturer of validation stickers for license 

plates. Tr11637. Before Ryan became SOS, ADM had won the annual stickers contract, which 

had specifications calling for a "metallic security mark," which only ADM could provide. Tr8032-

33,8064,8067-68,8112-13. From 1991 through 1998, to keep the contract, ADM paid Warner a 

monthly fee ranging from $2,000 to $5,000. Gx02-004,02-005,02-015,02-500,02-501. 

3 In addition t9 giving political support to Ryan and assisting on Ryan's political 
campaigns as a part of a group of supporters providing advice on such things as strategy and 
fundraising, Tr.11604-l 0, Udstuen also provided a valuable personal benefit to Ryan in the mid-
1980s when, at Ryan's request, he gave ajob to Ryan's daughter, who was recuperating from a 
very serious car accident. The daughter's employment at the Illinois State Medical Society, 
where Udstuen worked as a lobbyist and administrator for many years, continued through the 
period in which Ryan was SOS and governor. Trl1593,11600-01,U612-13. 
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In early 1993, an official in the SOS office decided to change the contract's specifications 

by eliminating the metallic security mark. Tr8120-26,8135-36. An upset Warner told the SOS 

official that Warner would "t~e care of it," and a day or two later, Ryan sternly told the official to 

quietly retract the revised specifications. Tr8140-45. The official did so, even though he believed 

the new specifications were in the State's best interests. Tr8146. As a result, ADM continued to 

be awarded the contract, and from 1991 to 1999, ADM paid Warner $399,000. Tr2801,8146-47. 

Warner funneled $122,000 of this money to Udstuen, who did nothing to assist ADM. 

Tr16905,16916;Gx02-500,02-501. Neither Warner nor Udstuen were ever registered as lobbyists 

for ADM. Tr13755-56;Gx02~093. 

2. The IBM Mainframe Computer Contract (Couuts Four and Five) 

Ryan chose Warner and Udstuen to search for a director of the SOS department that dealt 

with mainframe computer issues, and then hired Warner and Udstuen's hand-picked candidate for 

the job. Tr12526. Warner and Udstuen chose the candidate because he said he would support a 

transition to IBM, one of Warner's clients. Tr12528-29. In 1996, as planned, the SOS office 

awarded IBM a $26 million mainframe computer contract. Tr3125,12541;Gx04--043. Warner 

received lobbying fees calculated as 3.5 percent ofSOS revenues received by IBM. Tr12931. In 

total, Warner received almost $1 million from IBM, most of which came as a result of the award of 

the mainframe contract. Tr12981-87; GX04-014,04-021. Warner funneled $298,371 of this money 

to U dstuen, although Udstuen's interest was never disclosed to IBM or to the public through lobbyist 

disclosure documents. Tr 16918, 16923;Gx04-500,04-501. 

3. The Viisage Digital Licensing Contract (Count Seven) 

In July 1996, when the SOS office was considering switching to digital driver's licenses, 
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several companies, including a company called Viisage, made presentations to Ryan. Tr3091-94. 

Shortly after the presentations, Warner entered into an arrangement with Viisage which provided 

that he would receive 5 percent of Viis age 's revenues on the licensing contract in return for his help 

"f.~""'.' , . 

in landing it. Gx03-015,03-016. A businessman named Irwin Jann served as a front man in this 

arrangement. Jann's name was on the original lobbying agreement with Viisage, and Jann was 

registered as Viisage' s lobbyist, even though Jann did no actual work for Viisage. Tr 13178, 13188-

206;Gx03-020, 03-023, 04-045. 

In December 1996, months before the bidding process for the contract began, Ryan directed 

Warner to cut another Ryan friend and supporter, Swanson, in on the Viisage deal, and Warner did 

so, guaranteeing Swanson $36,000 for his non-existent "lobbying efforts." Tr31 02-04;Gx03-009. 

After the State awarded the $20 million contract to Viisage in June 1997, Tr 13195, Warner removed 

Jann as the front man and had the Viisage lobbying arrangement transferred to Warner's company. 

Tr13202-05; Gx03-028. Warnerneverregistered as Viisage's lobbyist, and only in 2001 did Viisage 

file a record showing that the lobbying arrangement had been transferred to Warner's company in 

1997. Tr13756-63. Warner received fees totaling $834,000 on the Viisage contract, of which he 

provided Swanson $36,000, as Ryan had directed, even though Swanson did no work for Viisage, 

and Swanson never registered as Viisage's lobbyist. Tr31 03-04, 16923-25;Gx03-023,03-500,03-50 I. 

Five days after landing the Viisage contract, Warner wrote Ryan a blank check, which Ryan used 

to pay over $3,000 to a band for playing at his daughter's wedding. Gx23-003. 

4. The Bellwood and Joliet Leases (Counts Three and Eight) 

Ryan steered two SOS leases to Warner, costing the state hundreds of thousands of dollars. 

In 1992, Warner told Ryan that Warner had found a building in Bellwood to house the SOS Police. 
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Tr277 1-73. When Ryan's chief of staff, Scott Fawell, expressed concern that the press might 

discover Warner's involvement, Warner told Ryan and Fawell not to worry because Warner's 

ownership interest in the building was "buried in the paperwork." Tr2774. Indeed, before the lease 

was signed, Warner's interest in the property was hidden behind front men, whose names were put 

on the real estate trust documents. Tr 1693 9-40; Gx07 -500. Ryan approved the Bellwood lease, and 

after the lease was signed, Warner's ownership interest in the property surfaced through a series of 

transactions, and Warner went on to receive about $171,000 in profits. Tr16950-51, 

16954;Gx07-011,07-501,07-502. The state overpaid on the Bellwood property by about $246,583 

for the first five years. Tr11045,11399. 

In about 1994, Warner told Ryan that Warner was looking for property in Joliet for the SOS 

Office to lease, and Ryan directed an SOS official to deal with Warner on the lease. Tr.7822-24, 

2804-05,10463. Warner bought property in Joliet for $200,000, but as with the Bellwood lease, 

Warner used front men to hide his ownership interest. Tr16954-58; Gx06-500. Warner again told 

Fawell that Warner's ownership in the property was buried in paperwork. Tr2812,3005. After Ryan 

personally signed a four-year SOS lease, Warner's 90% ownership interest in the property emerged 

through various transactions, and Warner ultimately received about $854,258 in rental payments. 

TrI6959-62; Gx06-016,06-028,06-501,06-502.4 The state overpaid for the lease by $296,485. 

Tr 11021. When Warner's role in the lease came to light publicly , Warner told Udstuen that he never 

should have done the Joliet lease because it was "too good a deal." Tr 11727. 

5. Financial Benefits Provided by Udstuen and Warner 

In return for the state contracts and leases Ryan steered to Warner, Warner gave Ryan a 

4 It was unusual for Ryan to personally sign a lease. The evidence showed he signed only 
two as SOS: the Joliet lease (for Warner) and the South Holland lease (for Klein). Tr6289-91. 
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, 
stream of benefits to Ryan and to Ryan's family members and associates. Warner provided over 

$400,000 in payments to Udstuen relating to the ADM and IBM contracts; $145,000 in loans and 

financial support to Comguard, a fmancially distressed company partly owned by Ryan's brother, 

Gx09-00 1,09-002,09.;.020,09-500; $36,000 to Swanson relating to the Viisage contract; and provided 

Ryan and Ryan's family members with approximately $25,000 in loans, gifts, insurance services, 

investments and payments. E.g.,Gx08-087 ,08-088,08-089 ,22-004. Udstuen, in addition to getting 

Ryan's daughter a job at the Illinois State Medical Society, also arranged, at Ryan's request, for 

Ryan's son-in-law to work for the Medical Society beginning in 1994. Tr11678-83. When, in early 

1997, Udstuen told Ryan's son-in-law that the Medical Society was contemplating terminating his 

services, Ryan called Udstuen and insisted that the Medical Society retain the son-in-law and also 

give him a raise. Tr11690-91. Ryan told Udstuen, "John needs the help, and you should continue 

to help. And he could use a little more help." T11691. Ryan added, "Look, this is important." Id 

Udstuen gave in to Ryan, and the Medical Society not only did not terminate Ryan's son-in-law, but 

also gave him a raise, as Ryan had asked. Tr11691-96. 

B. Official Actions Taken by Ryan in Return for· 
Personal Benefits Provided by Harry KJein (Count Six) 

Beginning in the 1990s, Ryan and Fawell made trips to a Jamaican villa owned by Harry 

Klein, an Illinois currency exchange owner. Tr2832-34,9421-23;GxOl-044. On Fawell's first trip, 

Ryan said that because Klein's business was regulated by SOS, they should each give Klein a check 

for the $1,000 lodging fee, and have Klein return to them the same amount in cash. Tr2838-42. In 

this way, they would create a false paper trail giving the appearance that Ryan and Fawell were 

paying for their lodging, whereas, in truth, the transaction was actually a "wash"; in other words, 

Klein was actually providing free lodging. See id This is what happened every year from 1993 to 
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2001. Tr2844,9432-33;GxlO-00l-10-009. Ryan later falsely represented to FBI agents that he paid 

his own way at Klein's villa, and went so far as to produce negotiated checks reflecting annual 

lodging payments, while concealing the cash-back arrangement. Tr18143-49;Gxl0-013. 

Throughout Ryan's first SOS term, currency exchanges repeatedly requested a fee increase, 

but Ryan opposed it. Tr. 2843-44. In January 1995, however, during one of Ryan's and Fawell's 

complimentary stays at Klein's villa in Jamaica, Klein asked Ryan to approve a fee increase. 

Tr2851. Having been treated to lodging at Klein's Jamaica for several years, Ryan subsequently 

agreed, and the increase was implemented. Tr. 2852-53. 

In late 1996 or early 1997, while Ryan, F awell and Klein were relaxing around a picnic table 

during another free stay at Klein's Jamaican villa, Klein said that he wanted to lease his building in 

South Holland to the SOS. Tr2858-59. Upon returning from his free Jamaican vacation, Ryan 

ordered an SOS director to work out a lease for the Klein property. Tr6552. Without reviewing 

other sites, the director cancelled a less-expensive lease in order to move an SOS office to Klein's 

property, even though, according to the head of SOS' s property management division, the building 

was not in an ideal location. Tr301O-11, 6263, 6266-67, 6557-6560;GxOl-062. When the SOS 

director asked Ryan's view about certain disputed lease terms, Ryanresponded, "What does Harry 

want?" and then approved Klein's terms, telling Fawell he wanted "Harry to be happy." Tr 2870, 

6578-80;GxO 1-006. In June 1997, Ryan personally signed the South Holland lease, authorizing 

$600,000 in payments to Klein over five years. Tr6289-91; Gx 11-001. Over a two-and-a-half year 

period, the state paid significantly more for the South Holland lease than it had for the previous 

lease, for a total difference of over $170,000. Tr11036. 
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C. Official Actions Taken by Ryan In Return for 
Personal Benefits Provided by Arthur Swanson 

Swanson gave many benefits to Ryan and his family, including a trip to Cancun and a trip 

to Lake Tahoe in 1995, Tr15262-77,15333, as well as a figurine worth over $1200, which he gave 

the Ryans for their anniversary in 1996. Tr15275-77;GxI6-045. In early 1995, around the time 

Swanson gave Ryan a free vacation at a timeshare in Mexico, Ryan steered an SOS lease to 

Swanson (the Lincoln Towers lease). Tr15261-71,291O-20;Gx34-004. Ryan told Fawell to work 

out the Lincoln Towers lease, even after Swanson proposed a rental figure well above market rate. 

Tr2914-16. By including non-useable space in the cost figures, Fawell manipulated the cost per 

square foot to make it appear lower than it actually was. Tr2919;GxOl-036. The Lincoln Towers 

lease cost $97,000 more than the SOS office paid at its former location, and Swanson made over 

$21,000 on the deal. Tr15345;GxI5-027, 15-029, 16-002,01-036. 

In about August 1999, Swanson paid $2,200 for Ryan's daughter to take a family trip to 

Disney World. Tr1665-66, 16880-81;Gx28-009. Shortly thereafter, Ryan told Fawell to hire 

Swanson as a lobbyist for the Metropolitan Pier & Exposition Authority (MPEA). Tr2929-

30(JA791). When, after several weeks, Fawell had not yet hired Swanson, an agitated Ryan 

repeated his directive, adding that Swanson should receive $5,000 per month. Tr2934. Fawell then 

hired Swanson on Ryan's terms. Tr2937-38. As a result, Swanson's firm was paid $IS0,000 in state 

money over three years, even though it did virtually no meaningful work. Tr 1723S;Gx16-503. 

D. False Statements of Economic Interest 

Every year from 1991 to 2002, Ryan, as SOS and then governor, filed statement of economic 

interest forms, as state law required. Gx2S-012. The forms required Ryan to list the source of all 

gifts over $500 that he received during the previous calendar year. Id. Ryan's forms for 1991 
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through 2002 listed none of the payments or other benefits he and his family received from Warner, 

Klein, or Swanson. Id. Ryan signed each form, declaring it to be "a true, correct, and complete 

statement of my economic interests," and filed or caused the forms to be filed with the SOS. Id. 

Ill. Conviction, Sentencing, and Appeal 

After a seven-month trial, on April 17, 2006, the jury convicted Ryan and Warner on all 

counts. R770,771. This Court granted Ryan's motions for acquittal on Counts Nine and Ten (mail 

fraud counts relating to one of Warner' s leases and one of Swanson ' s lobbying deals). R867 :20-23. 

The Court otherwise denied Ryan's motions for acquittal and a new trial. R867. 

On September 6, 2006, this Court sentenced Ryan to the low end of the guideline range, 78 

months' imprisonment on Count One, the racketeering conspiracy. The Court ordered this sentence 

to be served concurrently with sentences of 60 months on each mail fraud and false statement count, 

and 36 months on each of the tax counts. R888. Ryan appealed, and the Seventh Circuit affirmed 

his conviction and sentence on direct appeal. United States v. Warner, 498 F.3d 666 (7th Cir. 2007). 

IV. Section 2255 Motion 

On August 31,2010, Ryan filed the instant motion pursuant to 28 U.S.c. § 2255, arguing 

that the Supreme Court's decision in Skilling invalidated his convictions and sentences on Counts 

One through Eight, the racketeering and mail fraud counts. 5 Ryan does not challenge his convictions 

and sentences on the remaining counts, but asks the Court to re-sentence him on those counts if the 

Court vacates his racketeering and mail fraud convictions.6 

5 Skilling applies retroactively because it "narrow [ s] the scope of a criminal statute by 
interpreting its terms," and therefore announces a new substantive rule of criminal law. Schriro 
v. Summerlin, 542 U.s. 348, 351-52 (2004). 

6 The government disagrees with Ryan's analysis of this Court's reasoning in imposing 
sentence on the false statement and tax counts. Since the Court will not need to reach the issue if 
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ARGUMENT 

THE SUPREME COURT'S DECISION IN SKILLING 
DOES NOT UNDERMINE THE VALIDITY OF RYAN'S CONVICTIONS 

ON COUNTS ONE THROUGH EIGHT. 

As the Seventh Circuit stated in the direct appeal ofthis case, "[a ]lthough the intangible rights 

theory of federal mail fraud may have its problems when applied to other fact settings, it is not 

unconstitutionally vague as applied here," and "the evidence supporting the jury's verdict was 

overwhelming." Warner, 498 F.3d at 698-99, 675. Nothing in the Supreme Court's decision in 

Skilling changes that analysis. Themail fraud offenses of which Ryan was convicted involved 

bribes and kickbacks, and therefore fell squarely within the definition of " core" honest services fraud 

under the Supreme Court's decision in Skilling. Even before Skilling, the Seventh Circuit described 

Ryan's convictions as arising from his "channel[ing of] state contracts and leases to a friend in 

return/or paid vacations." United States v. So rich, 523 F.3d 702, 707 (7th Cir. 2008) (emphasis 

added). 

Moreover, the jury's verdict may be supported by the alternative valid theory of guilt-

money-property fraud-which was properly presented to the jury and is unaffected by Skilling. For 

both of these reasons, the Skilling decision does not uridihmine the validity of Ryan's convictions 

on Counts One through Eight, and Ryan's motion should be denied. 

I. Standard of Review 

A prisoner is entitled to relief pursuant to 28 U.S.C. § 2255 only if his "sentence was 

imposed in violation ofthe Constitution or laws ofthe United States," the Court lacked jurisdiction, 

the sentence exceeded the maximum authorized by law, or the sentence is otherwise subject to 

it denies Ryan's motion, the government has deferred any discussion ofre-sentencing at this 
time. 

12 

A-000333 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (281 of 448)



Case: 1:1 0-cv-05512 Document #: 16-1 Filed: 10107/10 Page 14 of 45 PagelD #:123 

collateral attack. 28 U.S.c. § 2255(a). In considering a motion under § 2255, the Court must 

"review evidence and draw all reasonable inferences from it in a light most favorable to the 

government." Carnine v. United States, 974 F .2d 924, 928 (7th Cir.1992). This standard requires 

that the Court uphold the jury's verdict unless "the record contains no evidence, regardless of how 

it is weighed, from which the jury could [md guilt beyond a reasonable doubt." United States v. 

Blanchard, 542 F.3d 1133, 1154 (7th Cir. 2008) (quotations omitted). 

This Court reviews de novo the legal correctness of the instructions provided to the jury. 

United States v. Cote, 504 F.3d 682,687 (7th Cir. 2007). The Court reviews the instructions as a 

whole, and finds error "only if the instructions, viewed as a whole, misguide the jury to the litigant's 

prejudice .... " Id. (quoting United States V. Palivos, 486 F.3d 250,257 (7th Cir. 2007). 

Where an instructional error has occurred, this Court reviews for harmless error. Neder v. 

United States, 527 U.S. 1, 19 (1999). As the Supreme Court made clear in Skilling, hannless error 

review applies where, although the jury has rendered a general verdict after having been instructed 

on a legally invalid theory of guilt, the verdict may be supported by an alternative, valid legal theory. 

Skilling, 130 S. Ct. at 2934 (citing Hedgpeth v. Pulido, 129 S. Ct. 530,532 (2008) (per curiam) 

(citing Neder, 527 U.S. at 19». On collateral review, an instructional error will result in reversal 

only if the error had a "substantial and injurious effect or influence in determining the jury's 

verdict." Brecht v. Abrahamson, 507 U.S. 619, 637 (1993) (quoting Kotteakos v. United States, 328 

U.S.750, 776 (1946»; Carter v. DeTella, 36 F.3d 1385, 1392 n.14 (7th Cir. 1994V 

7 Ryan argues that Brecht may not apply because it was decided in the context of a post
conviction challenge to a state conviction under 28 U.S.c. § 2254. Mot26-27. Most Circuits 
have held that the Brecht standard applies to a post-conviction challenge to a federal conviction 
under 28 U.S.C. § 2255. See, e.g., United States v. Dago, 441 F.3d 1238, 1246 (10th Cir. 2006); 
United States v. Montalvo, 331 F.3d 1052, 1057-58 (9th Cir. 2003); Ross v. United States, 289 
F.3d 677,682 (11th Cir. 2002); Murr v. United States, 200 F.3d 895, 906 (6th Cir. 2000). 
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The Brecht standard requires more than "a reasonable possibility" that the error contributed 

to the verdict. Brecht, 507 U.S. at 637; Carter, 36 F.3d at 1392 (quotations omitted). Instead, on 

habeas review, a court may reverse a conviction only if after looking at the record as a whole, the 

court conc1udes--or has a "grave doubt" about whether-the error resulted in "actual prejudice." 

Brecht, 507 U.S. at 637-38; O'Neal v. McAninich, 513 U.S. 432,435 (1995); Carter, 36 F.3d at 

1392. 

ll. The Supreme Court's Decision in Skilling 

In Skilling v. United States, the Supreme Court held that the honest services statute, 18 

U.S.c. § 1346, is constitutional when limited to mail fraud schemes involving bribes and kickbacks. 

Skilling, 130 S. Ct. at 2905. Skilling noted that after the Supreme Court invalidated the honest 

services theory in McNally v. United States, 483 U.S. 550 (1987), Congress passed § 1346 "to 

reinstate the body of pre-McNally honest -services law," which "dominantly and consistently applied 

the fraud statute to bribery and kickback schemes." Skilling, 130 S. Ct. at 2929. In light of this 

history, the Court in Skilling held that schemes involving bribes and kickbacks fonn the "core" of 

honest services fraud, and that "[a] criminal defendant who participated in a bribery or kickback 

scheme ... cannot tenably complain about prosecution under § 1346 on vagueness grounds." Id. 

at 2929-31. The Court went on to conclude that cases involving convictions for mere undisclosed 

conflicts of interest are both rarer and less clear than cases involving bribe and kickback schemes, 

The Seventh Circuit has not specifically addressed the issue. In Lanier v. United States, 
220 F.3d 833 (7th Cir. 2000), the Seventh Circuit applied a more stringent standard on collateral 
review, requiring the government to show the error was hannless beyond a reasonable doubt. 
Lanier applied the heightened standard without analysis, however, and the issue does not appear 
to have been raised by the parties. Accordingly, Lanier is not controlling. See, e.g., United 
States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37-38 (1952). No Circuit that has 
specifically considered the issue has concluded that the heightened standard applies to § 2255 
motions. 
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and the Court declined to extend the reach of the honest services statute to schemes involving 

"undisclosed self-dealing" in the absence of a bribe or kickback, that is, to the mere "taking of 

official action by the employee that furthers his own undisclosed financial interests while purporting 

to act in the interests of those to whom he owes a fiduciary duty." ld. at 2932 (quotations omitted). 

Although the Court in Skilling confined honest services fraud to bribes and kickbacks, it did 

nothing to change the elements of proof required to establish a mail fraud violation based on money-

property fraud. ld. at 2933-34. 

III. Because the Jury Instructions on Honest Services Fra ud Req uired the Jury to Find that 
Ryan Took Bribes or Kickbacks, There Was No Instructional Error. 

A. Bribes and Kickbacks as Described in Skilling 

Skilling did not redefine bribes and kickbacks, but rather explained that those terms draw 

content from pre-McNally case law involving bribe and kickback schemes, as well as from federal 

statutes prohibiting bribes and kickbacks. Skilling, 130 S. Ct. 2933-34.8 Cases cited as examples 

in Skilling, as well as recent federal bribery and kickback cases, reveal three essential points. First, 

to take a bribe, a public official must receive a benefit and perform or promise to perform official 

acts in return. See United States v. Whitfield, 590 F.3d 325, 353 (5th Cir. 2009), cert. denied, 

S. Ct. _ (Oct. 4, 2010); United States v. Kincaid-Chauncey, 556 F.3d 923, 943 (9th Cir. 2009); 

United States v. Ganim, 510 F.3d 134, 141 (2d Cir. 2007) (Sotomayor, J.); United States v. Kemp, 

500 F 3d 257, 282 (3d Cir. 2007); United States v. Giles, 246 F.3d 966, 972 (7th Cir. 2001); United 

States v. Jennings, 160 F3d 1006, 1014 (4th Cir. 1998). This requirement ensures that the bribe 

8 Skilling cited two federal bribery statutes, 18 U.S.C. § 201(b) and 666(a)(2), and one 
kickback statute, 41 U.S.C. § 52(2). Skilling also singled out three post-McNally decisi()ns about 
bribes and kickbacks. United States v. Ganim, 519 F.3d 134 (2d Cir. 2007), United States v. 
Whitfield, 590 F.3d 325 (5th Cir. 2009), cert. denied, _ S. Ct. _ (Oct. 4, 2010), and United 
States v. Kemp, 500 F.3d 257, 282 (3d Cir. 2007). See Skilling, 130 S. Ct. at 2934. 
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payer must get more for his money than mere access or general goodwill; he must get the promIse 

of an official act or acts. See Kemp, 500 F.3d at 281. 

Second, it is not necessary that the bribe payer and the official express their agreement to 

exchange benefits for official acts in so many words. "The official and the payor need not state the 

quid pro quo in express terms, for otherwise the law's effect could be frustrated by knowing winks 

and nods." United States v. Evans, 504 U.S. 255, 274 (1992) (Kennedy, J., concurring); accord 

Giles, 246 F3d at 972; Kemp, 500 F3d at 284. Instead, an agreement may be "implied from [the 

official's] words and actions." Evans; 504 U.S. at 274; Giles, 246 F.3d at 972. 

Third, one form of bribery occurs when an official accepts a benefit and agrees in exchange 

to take official actions to benefit the bribe payer in the future, and in such cases the official does not 

need to specify those future acts at the time he takes the bribe. See, e.g., Whitfield, 590 F.3d at 349-

50; Ganim, 510 F.3d at 147; Kemp, 500F.3d at 281. In other words, there is bribery as long as there 

is "a course of conduct of favors and gifts flowing to a public official in exchange for a pattern of 

official actions favorable to the donor." Jennings, 160 F.3d at 1014 (quotations omitted); accord 

Whitfield, 590 F3d at 352-53; Ganim, 510 F.3d 147, 149; Kincaid-Chauncey, 556 F.3d at 943; 

Kemp, 500 F .3d at 282.9 Indeed, such schemes have been described as "some of the most pervasive 

and entrenched corruption in existence." See, e.g., Ganim, 510 F.3d at 14i This "stream of 

benefits" theory is what the government charged and proved in Ryan's case. 

Ryan's motion devotes much attention to the argument that bribery requires a "quid pro 

quo." The case law on this issue depends on how courts define that term. In United States v. 

McNair, 605 F3d 1152, 1187-88 (11 th Cir. 2010), for instance, the Eleventh Circuit defined "quid 

9 Skilling cites Whitfield, Ganim and Kemp approvingly, including the specific portions of 
those decisions cited here. Skilling, 130 S. Ct. at 2934. 
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pro quo" narrowly to mean "a specific payment given ... in exchange for a specific official act," 

id at 1187, and held that because bribery does not require that each specific payment be linked to 

a specific official act, it does not require a "quid pro quo." See also United States v. Gee, 432 F.3d 

713, 714-15 (7th Cir. 2005) (bribery under § 666 does not require a specific "quid pro quo"); United 

States v. Agostino, 132 F.3d 1183, 1190 (7th Cir. 1997) (same). Similarly in Ganim, the Second 

Circuit held that each specific payment need not be linked to a specific official act, so long as there 

is an exchange of benefits for official action. Ganim, 510 F.3d at 147. However, because Ganim 

defined "quid pro quo" more broadly to include "an ongoing course of conduct" where "favors and 

gifts flow[] to a public official ... in exchange for a pattern of official actions ... ," id. at 149, the 

court said that bribery requires a "quid pro quo." The point is that, regardless of the label,bribery 

simply requires an exchange of benefits for official action. 

In the present case, the evidence showed that Ryan agreed to exchange benefits for official 

action, and such conduct clearly constitutes bribery, as that term is used in Skilling. JO 

. B. The Jury Iustructions on Honest Services Fraud Required 
That the Jury Find Bribes or Kickbacks. 

In the context of this case, the instructions provided to the jury permitted a conviction of 

honest services fraud only if the jury found that Ryan took bribes or kickbacks. The first relevant 

10 Ryan's motion says little about kickbacks, but the Supreme Court used the term 
broadly in Skilling, citing a federal statute that defmes a kickback as "any money, fee, 
commission, credit, gift, gratuity, thing of value, or compensation of any kind which is provided, 
directly or indirectly, to [enumerated persons] for the purpose of improperly obtaining or 
rewarding favorable treatment in connection with [enumerated circumstances]." Skilling, 130 S. 
Ct. at 2933-34 (quoting 41 U.S.c. § 52(2)). This definition-focusing on payments made to get 
favorable treatment from a person who controls a source of income--is consistent with the way 
the Seventh Circuit has defmed kickbacks. See United States v. Hickok, 77 F.3d 992, 1005 n.12 
(7th Cir. 1996); United States v. Hancock, 604 F.2d 999, 1002 (7th Cir. 1979). If anything, the 
defmition of kickbacks is broader than that of bribes. 
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instruction stated: 

A public official or employee has a duty to disclose material information to a public 
employer. If an official or employee conceals or knowingly fails to disclose a 
material personal or financial interest (also known as a conflict of interest) in a 
matter over which he has decision-making power, then that official or employee 
deprives the public of its right to the official's or employee's honest services, if the 
other elements of the mail fraud offense are met. 

Tr23905. 

On the facts of this case, this instruction is consistent with Skilling because it permitted the 

jury to convict Ryan for failing to disclose a conflict of interest only ifthe conflict took the form of 

a "material personal or financial interest ... in a matter over which [the official] has 

decision-making power"-which in this case, included only a bribe or kickback. For purposes of 

the mail fraud counts of which Ryan was convicted, the matters over which Ryan had decision-

making power were the state contracts and leases he awarded to Warner, Klein, and Swanson. And 

the only "material personal or financial interest" the jury heard that Ryan had in those matters was 

the stream of benefits he received in return for awarding Warner, Klein, and Swanson those 

contracts and leases. Ryan did not own or have any other interest in buildings leased by the state 

or the companies that received state contracts, nor did he steer state business directly to himself or 

his own family. Instead, the only conflict of interest a reasonable jury could have found that Ryan 

failed to disclose was his agreement to receive personal and financial benefits in exchange for 

official action-in other words, his receipt of bribes and kickbacks-and not the type of conflicts 

of interest that Skilling excluded from the ambit of the honest services fraud statute. 

Just as importantly, the Court's instructions to the jury required that to convict Ryan for 

undisclosed conflicts of interest, the jury had to find that all of the other elements of the mail fraud 

statute were met. The Seventh Circuit emphasized this point on direct appeal when it rejected 
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Ryan's attack on the portion of the instructions that related to conflicts of interest, explaining that: 

The portion of the jury instructions quoted by the defendants about "conflict of 
interest" is taken out of context, as the jury instructions explicitly stated that a 
conflict of interest violated the statute only "if the other elements of the mail fraud. 
statute are met." The district court explained that the government must also show 
that the public official allowed or accepted the conflict of interest with the 
understanding or intent that she would perfonn acts within her official capacity in 
return. 

Warner, 498 F.3d at 698. 

Accepting a confliCt of interest or benefit with the understanding or intent to perfonn official 

acts in return constitutes taking a bribe. See supra at 15-17. Thus, in context, the conflict of interest 

instruction permitted the jury to find honest services fraud only ifit found that Ryan took a bribe or 

kickback. There was no error under Skilling. 

The three instructions that followed ll properly defined bribes and kickbacks and, as the 

Seventh Circuit made clear on direct review, correctly infonned the jury about the "exchange" 

element at the heart ofa bribe and kickback scheme. Ryan waived or forfeitedhis right to challenge 

any of these instructions,12 however, even ifhe had not, there would be no error because individually 

and collectively they correctly emphasized the need to find that the scheme involved the 

perfonnance of official acts in return for personal benefits. First, in an instruction that Ryan 

proposed, the Court instructed the jury': . 

The law does not require that the government identify a specific official act given in 

11 There was a fourth instruction that addressed bribery in the context of campaign 
contributions, but it is not relevant to this discussion. Tr23907-08. 

12 Of the three instructions discussed below, Ryan proposed the first and third 
instructions, them.R703:6; R703:5 (modified in court), and thus waived any challenge to them. 
E.g., United States v. Yu Tian Li, 615 F.3d 752 (7th Cir. 2010). Ryan failed to challenge the 
second instruction on direct appeal, and so any challenge is procedurally defaulted. E.g., United 
States v. Podhom, 549 F.3d 552, 558 (7th Cir. 2008). 
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exchange for personal and financial benefits received by the public official so long 
as the government proves beyond a reasonable doubt that the public official accepted 
the personal and fmancial benefits with the understanding that the public official 
would perform or not perform acts in his official capacity in return. 

Tr23905-06 (quoted in part by the Seventh Circuit, Warner, 498 F.3d at 698.). This instruction was 

accurate, and numerous courts, including three cited in Skilling, have approved similar language. 

See, e.g., Whitfield, 590 F.3d at 353; Ganim, 510 F.3d at 144; Kemp, 500 F.3d at 281-82. Ryan's 

OI:11y quibble with the instruction is that it focuses on the understanding ofthe public official, not on 

"whether two parties had agreed to an exchange." Mot23~ But his § 2255 motion omits the second 

half of the instruction, which requires the same understanding on the part of the bribe-payer. See 

Tr23906.13 More importantly, the law is clear that a public official's "intent to perform an act in 

exchange for a benefit" is sufficient to show the official took a bribe. Ganim, 510 F.3d at 147. For 

example, the solicitation of a bribe from an unwilling payer or from an undercover agent, neither 

of whom "agreed" to the exchange, would constitute a bribery scheme. 

The next instruction stated: 

A benefit or benefits received by a defendant or given by a defendant with the intent 
that such benefit or benefits would ensure favorable official action when necessary 
can be sufficient to establish the defendant's intent to defraud the public of its right 
to honest services. You need not fmd that such a benefit was conferred or received 
,in exchange for a specific official action. 

Tr23906. This instruction also accurately states the law~before and after Skilling. Ryan asserts, 

without authority, that "[a]n intent to ensure favorable action when necessary is not enough." 

Mot24n.15. For decades, courts, including courts cited as paradigmatic bribery and kickback cases 

13 The second half of the instruction provided: "Likewise, the law does not require that 
the government identifY a specific official act given in exchange for personal and fmancial 
benefits received by the public official so long as the government proves beyond a reasonable 
doubt that the personal and fmancial benefits were given with the understanding that the public 
official would perform or not perform acts in his official capacity in return." 
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in Skilling, have held otherwise. See United States v. Isaacs, 493 F.2d 1124, 1145 (7th Cir. 1974) 

("There is bribery if the offer is made with intent that the offeree act favorably to the offeror when 

necessary ."); accord United States v. Abbey, 560 F.3d 513,518 (6th Cir. 2009); Kinkaid-Chauncey, 

556 F.3d at 943 & n.943; Kemp, 500 F.3d at 282; Jennings, 160 F.3d at 1014; United States v. 

Arthur, 544 F.2d 730 (4th Cir. 1976). 

The third instruction-another of Ryan's proposals-stated that to prove a mail fraud 

violation, it is not enough that a public official received benefits from a person who has busmess 

with the state and that, instead, "that receipt violates the law only if the benefit was received with 

the public official's understanding that it was given to influence his decision-making." Tr23906-07. 

Ryan does not explain why this instruction is incorrect, especially when read in light of the 

instruction cited above requiring that the "public official accepted the personal and fmancial benefits 

with the understanding that the public official would perfonn or not perfonn acts in his official 

capacity in return." Tr23906. Contrary to Ryan's contentions, this instruction passes muster under 

Skilling. 

Finally, the Court instructed the jury about certain provisions of Illinois law. Tr23908-11. 

Ryan claims a violation of state law can never fonn the basis for an honest services fraud conviction, 

Mot25, but Skilling did not so hold. Skilling acknowledged a circuit conflict on the issue, and did 

not resolve the conflict. 130 S. Ct. at 2928 n.37. In any event, this is a non-issue for several 

reasons. First, as the Seventh Circuit noted on direct appeal, the instructions made clear that "[n]ot. 

every instance of misconduct or violation of a state statute by a public official or employee 

constitutes a mail fraud violation," Tr23908, 23911, and that, to the contrary, an official or employee 

defrauds the public of his honest services only "[w]here a public official or employee misuses his 
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official position ... for private gain for himself or another," "and the other elements of the mail 

fraud offense have been met," Tr23911 (emphasis added). And, in discussing the conflict-of-interest 

provision, the Seventh Circuit explained, the required showing that "the other elements of the mail 

fraud statute have been met" meant that the official must accept a benefit for private gain "with the 

understanding or intent that [he will] perform acts within [his] official capacity in return." Warner, 

498 F.3d at 698. In other words, the instructions required a bribe, particularly in the context of the 

evidence, which established that the private gain at issue was limited to benefits given to Ryan in 

exchange for Ryan's steering of valuable contracts and leases. Moreover, as the Seventh Circuit 

noted: 

[m]any of the state law provisions in the instructions explained what kinds of 
financial transactions are not prohibited for state officials. This explanation was 
more likely to undermine than to assist the prosecution in showing the defendants' 
intent to deprive Illinois citizens of Ryan's honest services. 

Warner, 498 F .3d at 698. Thus, the instructions emphatically did not permit the jury to convict based 

on something other than a bribe or kickback scheme. 

Accordingly, in order to find that Ryan committed honest services fraud in this case, the 

instructions, read as a whole and in the context of the evidence, required the jury to fmd that Ryan 

took bribes and kickbacks. There is no instructional error here, and therefore no error at all. 

. IV. Even if There Were Instructional Error Here, a Properly Instructed Jury Would Have 
Reached the Same Result, In Light of the Overwhelming Evidence Showing that Ryan 
Took Bribes and Kickbacks. 

Even if this Court were to conclude that the honest services instructions permitted the jury 

to convict Ryan for actions that did not involve the taking of bribes and kickbacks, the instructional 

error would be harmless. In light of the evidence, a properly instructed jury would have found that 

Ryan tookbribes and kickbacks because the evidence that he did so was overwhelming. Thus, Ryan 
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suffered no actual prejudice. See Brecht, 507 U.S. at 637-38. 

A. The Evidence Established Bribes and Kickbacks. 

The indictment charged, and the evidence proved, that Ryan took bribes in the fonn of a 

stream of benefits from Warner, Klein and Swanson with respect to each count of honest services 

mail fraud of which Ryan was convicted. In the face of this evidence, Ryan attempts to define bribes 

and kickbacks so narrowly that little more than an express agreement to trade a particular sum of 

cash for a particular official action would ever qualifY. The law provides no support for Ryan's 

cramped defmition of bribery. 

1. The Cnrrency Exchange and South Holland Bribes 

For years, Ryan enjoyed free lodging at Klein's Jamaican villa, gifts Ryan lied about on his 

disclosure fonns and actively concealed through the secret cash-back arrangement. In 1995, while 

Klein and Ryan were relaxing at Klein's villa in Jamaica, Klein asked Ryan for favorable official 

action in the fonn of a fee increase for currency exchanges. Ryan later agreed, even though he had 

opposed a fee increase for years. As the government reminded the jury in its rebuttal argument, 

Ryan's change of heart occurred "right after a trip to Jamaica." Tr23714. 

During a later vacation at Klein's villa in Jamaica, Klein told Ryan that Klein wanted to lease 

his building in South Holland to the SOS, and when Ryan returned from the trip, he made that 

happen. Ryan caused the SOS to cancel a less-expensive lease and move to Klein's ill-suited 

property without considering other locations, directed his subordinate to agree to Klein's lease 

tenns, and told his chief of staff he wanted to make Klein "happy." Ryan personally signed the 

lease, giving Klein $600,000 in lease payments over five years. As the government argued to the 

jury, the $13,000 in cash-back that Klein paid Ryan in Jamaica over the years was a striking example 
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of the "corrupt payments" that Ryan took in return for state action. Tr23085; see also Tr23708. 

Ryan's motion argues there was no bribe because four years passed between Ryan's first 

vacation in Jamaica and the lease signing, Mot18, but Klein's benefits to Ryan were ongoing-Ryan 

vacationed in Jamaica for free every year, including the year he awarded Klein the lease. And 

contrary to Ryan's assertion, there is nothing "extraordinary" about years passing between a bribe 

and the payoff. In Whitfield, a case the Supreme Court cited favorably in Skilling, an attorney 

secured a state court judge a favorable loan, which the judge did not list on his disclosure forms. 

Whitfield, 590 F.3d at 336. After the attorney arranged the loan, he filed a personal injury lawsuit, 

and over a year later, the judge assigned the case to himself. Id. Nearly a year and a half after that, 

the judge ruled for the lawyer's client, awarding him millions of dollars in damages. Id. The Fifth 

Circuit affirmed the honest-services bribery convictions of both defendants without hesitation, 

despite the passage of time, and even though the lawyer and the judge never expressly agreed to 

trade the loan for the legal ruling at the time the loan was made. Id. at 373. See also Abbey, 560 

F.3d at 515-16 (affirming bribery conviction of developer who gave city administrator a free 

subdivision lot in exchange for favorable consideration in the future; one year later the administrator 

pushed for developer to receive funding through municipal bonds, reSUlting in hundreds of 

thousands of dollars in payments). 

2. The Warner Bribes and Kickbacks 

Ryan awarded Warner contracts and leases in return for the many times Warner "took care" 

of Ryan through fmancial favors to Ryan, his family, and friends. Warner's relationship with Ryan 

epitomizes a stream of benefits given in exchange for a serious of favorable official acts. Warner 

usually was not buying anyone specific action; the benefits Warner gave Ryan, his family, and 
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friends, served to keep Ryan on "retainer," so that when opportunities arose, Ryan used his influence 

to favor Warner. See Kincaid-Chauncey, 556 F.3d at 943& n.15; Abbey, 560 F.3d at 518. 

In this respect, Ryan's relationship with Warner was similar to that between the defendants 

in Kemp, a case Skilling cited with approval. In Kemp, the Third Circuit affirmed the defendants' 

convictions of honest services fraud based on bribery, concluding that bank executives gave a city 

treasurer benefits such as loans to the treasurer's friends and family m~mbers who had "shaky 

credit." Kemp, 500 F.3d at 284-85. This was similar to the way Warner, among other benefits, 

loaned $145,000 to Ryan's brother's fmancially unstable company, Comguard, and invested $6,000 

to Ryan's son's company. Gx08-087-89,09-001,09-002,09-020,09-500. In Kemp, the city treasurer, 

in exchange for the loans, rigged bids to ensure that the executives' bank got a lucrative government 

contract, Kemp, 500 F.3d at 269, much as Ryan overruled his subordinate to make sure Warner's 

client ADM kept the lucrative sticker contract, Tr8140-46, steered a state contract to Viisage 

because Warner was its lobbyist (though Warner concealed that fact), Tr13206, Tr3102-04; Gx03-

020,03-023,03":009, and caused the SOS to relocate to buildings Warner owned in order to benefit 

Warner. Tr16954, 7822-24, 2804-05, 10463; Gx07-011, 07-500, 07-501, 07-502. 

The court in Kemp had no difficulty finding that the city treasurer took bribes, relying on the 

same stream of benefits theory the government pursued at Ryan's trial. 500 F .3d at 281-82. Among 

other things, the court noted that on one occasion when a bank executive agreed to waive an 

appraisal fee for a loan the treasurer wanted approved, the treasurer told the executive, ''you are my 

f-king guy .... So you get special treatment." Id. at 286. Similarly, when WarnerrecruitedRyan's 

friend Udstuen to join Warner's effort to make money from their relationship with Ryan by entering 

the lobbying business, Warner told U dstuen that no one had done more for Ryan than Udstuen, and 
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that Warner would "take care of George," Tr11620-22, thereby drawing a direct link between the 

benefits Warner and Udstuen gave Ryan, and the money Warner and Udstuen would make after 

Ryan steered them state business.14 The court in Kemp emphasized that the bank executives, like 

Warner, did in fact get special treatment, with the treasurer rigging bids for a city contract to ensure 

the bank got it. Id at 286. From this "course of conduct," the court held, the jury could conclude 

thatthe treasurer, like Ryan, agreed to take official action in exchange for the benefits he received. 

Id 

In addition to bribes, Warner's Viisage contract also involved at least two instances of 

kickbacks. Months before the bidding process began, Ryan told Warner to cut Ryan's friend 

Swanson in on the deal, and Warner eventually paid Swanson $36,000 for no work. The 

government highlighted this as another example of Ryan's "corrupt payments," telling the jury, 

"When George Ryan directed Warner to give a piece of the Viisage lobbying fee to [Ryan's] good 

friend Ron Swanson, that was the equivalent of him claiming a piece of those fees for himself." 

Tr23085. 

In addition, five days after landing the Viisage contract, which earned him over $800,000, 

Warner wrote Ryan a blank check, which Ryan used to pay the band at his daughter's wedding. The 

proximity between the award of the contract and Warner'.s payment to Ryan is evidence the two 

were linked, see Giles, 246 F.3d at 973; Jennings, 160 F.3d at 1018, as is Warner's use of a front 

man to conceal that he was the one getting paid as Viisage's lobbyist. See Jennings, 160 F.3d at 

1018. 

t4 To take another example, when Ryan was asked about disputed terms in the lease with 
Klein, he replied, "What does Harry want?" and told Fawell he wanted "Harry to be happy." 
Tr2870,6578-80. 
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The ADM and IBM contracts also involved kickbacks-this time to Ryan's friend Udstuen. 

With Ryan's approval, Warner gave U dsteun a cut ofWamer' s fees on the contracts, totaling about 

a third of the money Warner made, even though Udsteun did little or no work. These kickbacks to 

Ryan's friend are no different than kickbacks to Ryan himself. Cf Ganim, 510 F.3d at 138-39 

(affirming honest services conviction of mayor who agreed to kickback of one-third offees earned 

on city contracts he awarded). 

3. The Swanson Bribes 

Swanson's bribes were similar-Ryan awarded Swanson lucrative leases and contracts soon 

after Swanson paid for vacations for Ryan and his daughter. The $2,200 Swanson paid so Ryan's 

daughter could go to Disney World netted Swanson a lobbying contract worth $180,000 forno work, 

showing, as the government explained to the jury, that "Ryan is willing to sell his office in order to 

give a government benefit to the friend who buys that vacation." Tr23805, 23807-08. After 

Swanson paid for Ryan's vacation in Cancun, Ryan ordered his subordinates to give Swanson the 

Lincoln Towers lease for which the state paid well above market rate. As the government told the 

jury, the state paid Swanson "for one reason: Because Ron Swanson got in George Ryan's office, 

and George Ryan just got back from Cancun with Ron Swanson." Tr23783. 

Ryan does not dispute that over the course of many years, his benefactors gave him a stream 

of benefits, or that Ryan gave a stream of state business to his benefactors. Nevertheless, Ryan 

argues he did not take bribes and kickbacks because, he claims, he and his benefactors never agreed 

that the benefits were in exchange for state business. The jury heard ample evidence permitting it 

to reject this claim. Viewing the evidence in a light most favorable to the government, as is required, 

the evidence clearly showed that Ryan's relationship with Warner, Klein, and Swanson was a classic 
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arrangement of "I'll scratch your back if you scratch mine," see Jennings, 160 F.3d at 1014, in 

which people ''with continuing and long-term interests" in matters under Ryan's control, gave Ryan 

numerous benefits "to coax ongoing favorable official action." United States v. Sawyer, 85 F.3d 

713, 730 (1st Cir. 1996). See also United States v. Woodward, 149 F.3d 46,55 (1st Cir. 1998) 

(affirming honest services bribery conviction of state representative who took years worth of 

undisclosed free meals, rounds of golf, and other payments from a lobbyist and friend, and in return 

repeatedly ruled in the lobbyists's favor). 

The Seventh Circuit has joined many others in calling conduct like Ryan's bribery. In 

United States v. Martin, 195 F.3d 961 (7th Cir. 1999), for example, a contractor, mimicking the 

actions of Warner, Klein, and Swanson, "showered" a state official with gifts worth thousands of 

dollars, including upgraded airline tickets, trips, and money to spend at casinos: ld at 964-65. The 

official, like Ryan, failed to disclose any of the gifts, as he was required to do by department 

regulations. ld What the official did do was make recommendations and prepare misleading cost 

estimates that allowed the contractor to. be awarded a lucrative contract on favorable terms, costing 

the state money and lining the contractor's pockets. ld. at 964-65. The Seventh Circuit held that 

the official's "guilt of receiving bribes is not open to serious doubt," and that he accepted the gifts 

intending to be influenced in connection with his official acts, in violation of 18 U.S.C. § 666-0ne 

of the statutes Skilling cites as helpful in defining bribery in the honest services context. See Martin, 

195 F.3d at 965. 

In United States v. Gorny, 732 F.2d 597 (7th Cir. 1984), a pre-McNally bribery case, the 

Seventh Circuit affirmed the mail fraud conviction of a deputy commissioner on the Cook County 

board of tax appeals who took cash payments from lawyers who appeared before him, and failed to 
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disclose those payments on his statements of economic interest. Gorny, 732 F.2d at 599-600. Even 

though none of the cash payments were "linked directly to any action on a particular real estate 

assessment file," the people who paid bribes "enjoyed an unusually high rate of success in their 

practice before the Board." Id at 600. In light of this circumstantial evidence of a stream-of-

benefits agreement, and the testimony of several bribe payers who said they paid the money 

intending to receive some favorable treatment in exchange, the Court concluded that sufficient 

evidence had been presented to establish that the defendant accepted the payments intending to be 

influenced by them. Id at 601. Just so here. 

B. The Government Argued to the Jury that Ryan Took Bribes and Kickbacks. 

As outlined above, the government argued that Ryan exchanged official action for the 

benefits he received from Warner, Klein, and Swanson--in the government's words, that Ryan "sold 

his office" in return for "corrupt payments." Tr23084-85, 23817-18, 23809, 23826. The 

government explained Ryan's bribes and kickbacks using the stream-of-benefits theory courts 

repeatedly have approved. As the government argued, "the flow of benefits, when Ryan received, 

referred, and advocated for these fmancial benefits and then took some action to benefit those who 

had provided the benefits to him or his family, he was, in essence, selling his office brick by brick." 

Tr22971; see also Tr22836. 

The government told the jury: 

• "George Ryan actively perverted the decision-making process to tilt the gain in favor 
of his friends who were taking care of him and his family. And that is not politics, 
ladies and gentlemen. That's a crime." Tr23100. 

• Ryan "decided that the benefits of his public office were his to give out like candy 
to Larry Wamer and to other friends of his who at the same time were giving him 
and his family financial benefits and gifts." Tr23140. 
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• "Warner hit the jackpot during George Ryan's tenns as secretary of state and as 
governor ... $3 million in total benefits," and Warner, in tum, "did a very nice job 
of taking care of George Ryan." Tr22835. 

Ryan's motion notes correctly that more than once, the government told the jury it did not 

have to fmd a "quid pro quo." Tr22956-58, 23083-84, 23763-64,23817-18. But, as is clear from 

the context of those statements, the government was simply arguing, correctly, that in order to 

convict Ryan, the jury did not have to find that Ryan had a conversation in which he expressly 

agreed to accept a specific benefit in exchange for a specific official act. Instead, the government 

emphasized that Ryan received benefits from Warner, Klein, and Swanson over many years, and in 

return, Ryan took official action for these benefactors as opportunities arose. The government made 

this point severaltimes, perhaps most clearly .in its initial closing argument: 

[Ryan] did not make announcements or press releases when Warner, Swanson, or 
Klein gave him or his family something in order to influence his decision-making. 
Th~Joans, the vacations, the other benefits did not come in packages with bright red 
l~tfenngthat'said,"This is to influence you." Most importantly, keep in mind that 
this is not a case in which a public official had a specific price for each official act 
that he did, like a menu in a restaurant where you pick an item and it has a particular 
price. The type of corruption here-that type of corruption where you give me this, 
I will give you that, is often referred to as a quid pro quo. The corruption here was 
more like a meal plan in which you don't pay for each item on the menu. Rather, 
there is a cost that you pay, an ongoing cost, and you get your meals. 

Tr22852-53. 

This, in a nutshell,· is the stream of benefits theory of bribes and kickbacks, one that 

courts-including courts cited favorably in Skilling-repeatedly have approved. See supra at 16-17. 

c. In Light ofthe Evidence and the Government's Arguments, a Reasonable Jury, 
Properly Instructed, Would Have Found that Ryan Took Bribes and Kickbacks. 

Three features of Ryan's scheme, as alleged in the indictment and proved by the evidence, 

. make it particularly clear that a properly instructed jury would have convicted Ryan of taking bribes. 
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First, Ryan, Warner, Swanson, and Klein carefully concealed what they were doing. These 

"elaborate efforts at concealment provide powerful evidence" of Ryan , s consciousness of guilt, see 

United States v. Dial, 757 F.2d 163, 170 (7th Cir. 1985), and powerful evidence that Ryan hid his 

transactions precisely because he was awarding friends in exchange for the benefits they gave him. 

Second, as the government emphasized to the jury during rebuttal, Ryan was not the type of friend 

who did favors for Warner, Klein, and Swanson other than giving them state business. Ryan did not 

pay for Warner, Klein, and Swanson to go on vacations, invest in their relatives' companies, or write 

checks to their families. Tr23763-64. These men did not do favors for Ryan because he 

reciprocated in kind; they did favors for him because Ryan awarded them state contracts and leases 

worth millions of dollars. See Woodward, 149 F .3d at 58. Finally, Warner, Klein, and Swanson did 

not seek mere general goodwill, they sought specific official actions-leases, contracts, currency 

exchange rates-and it was in exchange for these things that they "took care" of Ryan. 

In light of the evidence presented by the government at trial, there is no basis for "grave 

doubt" concerning whether the jury convicted Ryan only of conduct that does not constitute a crime 

after Skilling. See 0 'Neal, 513 U.S. at 435. If properly instructed, any reasonable jury would have 

convicted Ryan of taking bribes and kickbacks. 

V. The Jury Necessarily Conc1uded that Ryan Committed Money-Property Fraud. 

The Court should deny Ryan's motion for a third reason. Even if the jury convicted Ryan 

of honest services fraud based on undisclosed conflicts of interest that did not involve taking bribes 

and kickbacks, the jury must have also concluded that Ryan committed money-property fraud, and 

so any error resulting from the honest services instructions is harmless. ls 

13 On direct appeal, Ryan raised no claims relating to money-property fraud, and any such 
claims are procedurally defaulted. Ryan's § 2255 motion likewise fails to raise such a claim. 
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A. Post-McNally Money-Property Cases 

After the Supreme Court invalidated the honest services theory in McNally, numerous 

appellate court decisions affIrmed mail fraud convictions and found that erroneous jury instructions 

on the honest services theory were harmless because the government proved a valid money-property 

theory. See, e.g., Moore v. United States, 865 F.2d 149, 153-54 (7th Cir. 1989); United States v. 

Asher, 854 F.2d 1483, 1496 (3d Cir. 1988); United States v. Perholtz, 836 F.2d 554,558-59 (D.C. 

Cir. 1987). While courts generally overturned convictions that were "based entirely on the 

intangible rights theory," courts affIrmed convictions, such as Ryan's, where the "bottom line of the 

scheme or artifice to defraud had the inevitable result of effecting monetary or property losses to the 

... state." Asher, 854 F.2d at 1490, 1494; see also Messinger v. United States, 872 F.2d 217, 222 

(7th Cir. 1989); United States v. Saks, 964 F.2d 1514, 1521 (5th Cir. 1992). Injudging whether an 

error was harmless, courts looked to the trial as a whole, including the indictment, the evidence, the 

arguments, and the jury instructions. See Messinger, 872 F.2d at 221; Perholtz, 836 F.2d at 559. 

The same harmless error analysis applies here. 

B. The Indictment Charged a Single Scheme that Included 
Money-Property Fraud. 

The indictment alleged that Ryan devised and participated in one scheme "to defraud the 

people of the State of Illinois, and the State of Illinois, of money, property, and the intangible right 

to honest services .... " Rll 0: 19. Counts Two through Eight alleged specific mailings of state 

money, or money derived from state contracts, in furtherance of the single scheme. fd. at 59-65. 

That the scheme involved money and property is central to the indictment's allegations: the 

indictment describes numerous state contracts and leases that were the objects of the fraud. See, e.g., 

RIlO:19-21 (referring to "contracts" and "real property lease[s]"). 
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C. The Evidence Established a Single Scheme that Included 
Money-Property Fraud. 

The elements of mail fraud are a scheme to defraud, intent to defraud, and use of the mail. 

United States v. Sorich, 523 F.3d 702, 708 (7th Cir. 2008). "A scheme to defraud requires the 

making of a false statement or material misrepresentation, or the concealment of [a] material fact."· 

United States v. Powell, 576 F.3d 482,490 (7th Cir. 2009) (quotations omitted). "A failure to 

disclose information may constitute fraud if the omission [is] accompanied by acts of concealment." 

ld. at 491. For money-property fraud, the scheme must also have "a substantial potential" to deprive 

someone of money or property, which includes state contract and leases. United States v. Barber, 

881 F.2d 345, 349 (7th Cir. 1989); Sorich, 523 F.3d at 713; United States v. Leahy, 464 F.3d 773, 

. 788 (7th Cir. 2006). At trial, the same evidence that supported the honest services fraud theory 

based on undisclosed conflicts of interest also established the elements of money-property fraud. 

1. South Holland Lease Steered to Klein 

The South Holland lease resulted in $600,000 of state money going into Klein's pockets 

over five years. Tr.6289-91; Gxll-OOI. At the same time Ryan obtained state money for Klein, 

Ryan used the false paper trail from the cash-back arrangement to hide the free lodging Klein gave 

him. In its closing argument, the government correctly called this a "sham transaction." Tr22906. 

As the government also pointed out dliring closing, during this same period, Ryan lied on his annual 

statements of economic interest by failing to disclose these gifts from Klein, as Illinois law required. 

Gx28-012; Tr22918-20. Later, Ryan lied to the FBI, claiming he paid his own way in Jamaica, and 

producing the bogus checks as proof. Tr18143-49; GxlO-013. 

Ryan did not just obtain state money for Klein through fraud, he caused actual loss to the 

state. Ryan let Klein decide disputed lease terms, telling Fawell he wanted "Harry to be happy." 
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Tr2870, 6578-80; GxOl-006. Making Harry happy meant the state lost money, paying $173,000 

more for Klein's lease than it had for the previous lease. Tr.6289-91 11036; Gxll-00l. 

2. Contracts and Leases Steered to Warner 

a. Bellwood and Joliet Leases 

Warner pocketed hundreds of thousands of dollars of state money on the Bellwood and Joliet 

leases, and both leases were accompanied by acts of concealment and misrepresentations. On the 

Bellwood lease, Warner assured Ryan and Fawell that the press would never find out about 

Warner's interest, because Warner's name was "buried in paperwork." Tr2772-73,2774. Warner 

concealed his interest in the property until after Ryan signed the lease in the spring of 1993, and then 

allowed his interestto surface through various transactions. Tr 16950-51, 16954; Gx07 -0 11, 07-50 I, 

07-502. Warner did the same for the Joliet lease, again telling Fawell that his interest was buried 

in paperwork, and again hiding his interest until after Ryan awarded the lease. Tr28 12, 3005, Gx06-

500. In its closing argument, the government told the jury these leases were filled with 

"concealment and deceit." Tr22922. 

Both leases resulted in a loss to the state. The state paid above market rate for the Bellwood 

property, for a total of about $246,583 for the first five years. Trll045,11399 For the Joliet 

property, the state overpaid by about $296,485. Tr11021. When Warner's role in the Joliet lease 

ultimately became public, Warner told Udstuen he never should have done the lease because it was 

"too good a deal." Trl1727. 

b. Viisage Contract 

In 1996, Ryan awarded Viisage, one of Warner's clients, a contract for $20 million in state 

money, again using concealment and misrepresentations. As the government's closing argument 
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pointed out to the jury, Warner actively concealed his role as a lobbyist for Viisage by failing to 

register as a lobbyist, and by using a front man whose name went on the paperwork. Tr23009, 

13206; Gx03-015, 03-016, 03-020, 03-023, 04-045. It was only after Viisage won the contract that 

Warner removed the front man and had the lobbying arrangement transferred to his company, raking 

in $834,000 in fees. Tr3103-04, 16923-25; Gx03-500, 03-501. Ryan knew Warner had an interest 

in the contract from the start Indeed, before the bidding process even began, Ryan told Warner to 

cut Swanson in on the Viisage deal, and Warner promised Swanson $36,000 on a contract Viisage 

hadn't been awarded yet. Tr3102-04; Gx03-009. Five days after Ryan steered the contract to 

Warner, Warner wrote Ryan a blank check, which Ryan made out for over $3,000 to pay the band 

at his daughter's wedding. Gx23-003. Ryan lied on his statements of economic interest by not 

disclosing this benefit, as well as other benefits Warner gave to Ryan and his family. Gx28-012. 

c. ADM and IBM Contracts 

In 1991, Wamerleveraged his access to Ryan and convinced ADM to hire him as a lobbyist 

to ensure that ADM would keep a lucrative contract for license plate stickers. Tr8032-33, 8064, 

8067-68,8112-13,11637. ADM paid Warner between $2,000 and $5,000 every month to keep the 

contract. Gx02-004, 02-005, 02-:015, 02-500, 02-501. In 1993, an official at SOS decided it was 

in the state's best interest to eliminate ADM's security mark, which may have cost ADM the 

contract, but an angry Warner told the official Warner would "take care of it." Tr8140-44. A few 

days later, Ryan told the official to quietly retract his proposal, and asserted-falsely-that the 

security mark was necessary for public safety. Tr8140-44,9143-46. The official retracted his 

proposal, even though he believed doing so was against the state's best interests, and in this way, 

ADM continued to receive state money from 1991 to 1999, and Warner continued to be enriched 
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as ADM's lobbyist. Tr8143-47,2801. 

In 1996, Ryan allowed Warner and Udstuen to rig the bidding on a computer mainframe 

contract by allowing them to choose the director of the SOS department who dealt with mainframe 

issues. Tr12526. Wamer and Udstuen specifically picked a director who had expressed support for 

giving the contract to IBM, a Warner client. Tr12528-29 The official did, in fact, award IBM the 

$26 million mainframe contract, and Warner received $1 million in fees from IBM, most of which 

was contingent on IBM landing the contract. Tr3l25,12541,12931,12981-87;Gx04-043,04-014,04-

021. Warner gave about one-third of these fees to Udstuen, who never registered as IBM's lobbyist 

and was, in fact, unknown to IBM. 

During the same time period the state paid money to ADM and IBM on these contracts, 

Warner gave a number of financial benefits to Ryan and Ryan's family. In 1994 and again in 1997, 

Warner loaned a total of$145,000 to Comguard, Ryan's brother's financially unstable company. 

Tr10677, 17243-49; Gx09-020, 09-008, 09-500, 09-501. Also in 1997, Wamerprovided a slew of 

benefits, including waiving a $1,000 insurance adjustment fee Ryan owed, waiving an insurance 

adjustment fee for Ryan's son-in-law, giving the same son-in-law a $5000 loan, and making a 

$6,000 investment in Ryan's son's company. Tr15515-19,17092-118,15157-63, 17088-91; Gx32-

001,32-004,22-004,22-005,08-087-89. Ryan reported none of these benefits on his disclosure 

statements. Gx28-012. 

The actions of Ryan and his co-schemers, summarized above, were part of a scheme to 

defraud the state of money and property. The government proved that Ryan and his co-schemers 

did not merely fail to disclose a conflict, they actively concealed and misrepresented material facts 

about the benefits he received and the benefits he provided. Each misrepresentation arose in a single 
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context: Ryan awarding a state contract or lease to one of his benefactors. In that context, Ryan 

"directly targeted [the state's] coffers and its position as a contracting party." Leahy, 464 F3d at 

788. Ryan and his co-schemers obtained this state money under false pretenses, by lying or 

concealing material information. In some cases, such as the Bellwood and Joliet leases and the 

Viisage contract, Ryan or his co-schemer Warner took active steps to conceal that Warner was the 

person receiving state money, by "burying Warner's name in paperwork" and using front men to 

appear on documents-the type of "acts of concealment" that constitute fraud. See Powell, 576 F.3d 

at 491 (involving failure to disclose information plus active concealment in the form of forged 

signatures). 

In other cases, such as the ADM contract, Ryan made misrepresentations by lying to state 

officials about why he was acting to preserve ADM's contract, claiming that it was for security 

reasons, when in fact it was to ensure that Warner could keep getting rich on a state contract. For 

the South Holland lease and the Viisage deal, Ryan lied on his disclosure statements by failing to 

report Klein's free Jamaican vacations and Warner's blank check for the wedding band. And for 

all of Warner's contracts and leases, Ryan lied on his disclosure statements by failing to report any 

of the benefits Warner gave Ryan and his family, benefits the government argued, and the jury was 

entitled to conclude, were in fact benefits to Ryan himself. Tr22967-69. 

The acts of concealment and misrepresentations by Ryan, Warner, and Klein were material 

because the state would have wanted to know, and was entitled to know, who was receiving state 

money, why they were receiving it, and whether the recipient had showered Ryan with personal and 

financial benefits. See United States v. Bush, 522 F.2d 641, 647 (7th Cir. 1975). If Ryan had 

truthfully disclosed this information, it would have been capable of influencing the state when the 
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state decided whether to award the contracts and leases to Warner and Klein in the first place, and 

whether to continue the contracts and leases over the course of several years. Indeed, it is precisely 

because such infonnation is capable of influencing the state that Illinois requires its public officials 

to file annual statements of economic interests. See Bush, 522 F.2d at 645, 647-48 (false statements 

of economic interests are material misrepresentations). The state might have decided it did not want 

to award a contract or lease to someone who had benefitted Ryan, or that the state wanted different 

tenns for the contracts and leases t;han the tenns Ryan permitted. By depriving the state of this 

infonnation, Ryan obtained state money "through false pretenses," that is, active concealment and 

material misrepresentations, and engaged in a scheme to defraud the state of money. See Leahy, 464 

F.3d at 788; United States v. Lack, 129 F.3d 403,406 (7th Cir. 1997). 

Ryan's fraud cost the state hundreds of thousands of dollars on the South Holland, Bellwood, 

and Joliet leases. On the ADM stickers contract, Ryan caused the state to continue to pay ADM for 

a contract based on specifications that the relevant state official no longer believed were in the 

state's best interest. The Viisage and IBM contracts were essentially no-bid contracts in which Ryan 

picked, or allowed Warner to pick, one of Warner's clients to receive the contract. Whether or not 

Ryan caused the state actual loss on these contracts, he exposed the state to a substantial risk ofloss, 

which is all the mail fraud statute requires. Barber, 881 F.2d at 349; see also United States v. Riley, 

No. 08-3758, 08-3759, 2010 WL 3584066, at *10 (3d Cir. Sept. 16,2010); United States v. Welch, 

327 F.3d. 1081, 1108 (10th Cir. 2003). Here, the risk ofloss was inherent in the scheme. Ryan 

awarded the contracts to Warner's clients because they were Warner's clients-as the ADM 

example makes clear, Ryan was less interested in whether the deal was in the state's best interests. 

Even ifby chance the contracts were favorable to Illinois, Ryan deprived the state of the chance to 
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make a better deal, or the best deal possible, because he awarded state business based on what was 

best for Warner and himself, by making misrepresentations and actively concealing information. 

See Bush, 522 F.2d at 648; see also Riley, 2010 WL 3584066, at *10. 

D. The Government Argued, and the Court Properly Instructed the Jury, 
Concerning Money-Property Fraud. 

The government argued the money-property fraud scheme to the jury, explaining, "When 

you are given - when you are stealing from the state, people's resources, that's property. That's 

money . You can't do that and lie about it, and there is a mailing in furtherance of it. That's money 

or property." Tr23771. The prosecution used various formulations, but the argument was the same: 

Ryan and his co-schemers obtained state money by awarding contracts and leases, while concealing 

or misrepresenting various facts about the transactions. The government marshaled the same 

evidence to argue that Ryan both failed to disclose conflicts of interest, and defrauded the state of 

money and property. For example, the government's initial closing argument described "the core 

of the case" as Ryan violating his duty to provide honest services by "giving state benefits, like 

contracts and leases to his friends . . . while at the same time they were providing various 

undisclosed fmancial benefits to him .... " Tr22836. Later, the government explained that Ryan's 

friends gave him things of value "at the same time that Ryan was giving them government money 

in the form ofleases." Tr22851-52. And whether discussing Ryan's failure to disclose conflicts of 

interest or Ryan's fraud involving state money, the prosecutors zeroed in on the concealment and 

misrepresentations of Ryan, Warner, and Klein, arguing that Ryan concealed benefits on his 

disclosure forms, Tr22958, 22967, and that "concealing is fraud." Tr 23757. 

The government also made clear the scheme was not just about an intangible right to honest 

services, but that the state was defrauded of "tangible things,'" such as the South Holland, Joliet, and 
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Bellwood leases, and the ADM sticker contract for which there was no competition. Tr23099. The 

government emphasized the loss to the state, explaining that the state was"ripped off' for $173,000 

for the South Holland lease, Tr22914, and that "Warner, Swanson, Klein take in thousands and 

thousands of dollars on these leases. The state was a-loser ... where the state moved out of one 

location, where they were paying less, moved into another Ryan-picked location, where they end 

up paying more, costing the taxpayers money." Tr22892-93. 

Finally, unlike in some cases where courts have found harmless error even when the judge 

gave no instruction on money-property fraud, see Moore, 865 F.2d at 153-54; United States v. 

Doherty, 867 F.2d 47 (lst Cir. 1989) (Breyer, J.), this Court properly instructed the jury on the 

money-property theory. Tr23902-03. The Court also informed the jury that the money-property 

fraud was part of "a single scheme to defraud." Tr23903. 

E. The Jury Must Have Convicted Ryan of Money-Property Fraud. 

This case was not "based entirely on the intangible rights theory," but is one where the 

"bottom line of the scheme or artifice to defraud had the inevitable result of effecting monetary or 

property losses to the ... state." Asher, 854 F .2d at 1490, 1494. As described above, the evidence 

and arguments that Ryan failed to disclose conflicts of interest and that Ryan and his co-schemers 

defrauded the state of money were identical. Any reasonable jury that convicted on the former basis 

must also have convicted on the latter. 

The Seventh Circuit has found harmless error in similar cases where money-property fraud 

was inherent in the scheme, even where the jury was only instructed on an intangible rights theory. 

In Moore, for example, the Seventh Circuit found the failure to give a money-property instruction 

was harmless, concluding that, as here, the government "plainly lost money or property as a result 

40 

A-000361 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (309 of 448)



Case: 1:10-cv-05512 Document #: 16-1 Filed: 10107/10 Page 42 of 45 PagelD #:151 

of the proven bid-rigging scheme," and the jury "could not have found a scheme to defraud [the 

government] of its intangible rights separate from a criminal scheme to obtain money or property 

by the bid rigging charged and shown." 865 F.2d at 153-54. See also Asher, 854 F.2d at 1495-96 

(fmding harmless error where scheme involved award of no-bid contract in exchange for a bribe, 

resulting in "a substantially greater cost to the Commonwealth than a contract obtained through 

traditional competitive bidding."); Perholz, 836 F.2d at 558 (finding harmless error where kickback 

scheme caused the government to overpay for a subcontract). Since, on the facts presented, if the 

jury found Ryan guilty of honest services fraud they necessarily found him guilty of money-property 

fraud, Ryan suffered no prejudice. 

VI. A Properly Instructed Jury Would Have Convicted Ryan of 
Money.,Property Fraud. 

Even if the Court finds that the honest services and money-property frauds were not so 

closely intertwined, there is a fmal basis to deny Ryan's motion. Any jury that was instructed solely 

on the valid theory of money-property fraud would have convicted Ryan of that crime because the 

evidence that Ryan committed money-property fraud was overwhelming. Therefore, any errors in 

the honest services instructions could not possibly have prejudiced Ryan 

The South Holland lease provides the clearest example. There is no question that Ryan 

obtained state money through false pretenses, by awarding the lease to Klein, actively concealing 

the free vacations Klein had given Ryan through the cash-back arrangement, and lying on his 

disclosure forms by not listing those free vacations, resulting in a state lease for a property with 

serious drawbacks that cost the state $173,000 more than the previous location. These actions 

deprived the state of money through fraud. 

Because of this evidence, and the evidence related to the other contracts and leases, any 
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reasonable jury properly instructed solely on money-property fraud would have convicted Ryan. 

Therefore, the honest services instructions did not affect the verdict, and Ryan's convictions and 

sentence should stand. 

VII. Skilling Provides No Basis for Finding Prejndice Based on the 
Evidence Admitted at Trial. 

Finally, Ryan complains about several pieces of evidence he claims are inadmissible in light 

of Skilling. Motl5-16. Because all ofthe evidence was admissible even without a mail fraud theory 

based on undisclosed conflicts of interest, Skilling has no effect on the admissibility of this evidence. 

See Riley, 2010 WL 3584066, at *7; United States v. Prosperi, 201 F.3d 1335, 1345 (11th Cir. 

2000). For example, the following evidence was admissible both before and after Skilling. 

• That Ryan accepted gifts in excess ofthe $50 limit imposed by SOS regulations and 
Ryan's personal policy was admissible to show Ryan's intent to defraud and his 
credibility, the latter of which was at issue because ofthe false statements counts. 

• The consulting fee Ryan took from the Gramm campaign was specifically charged 
in the tax counts. See RIlO:80-81. 

• . The evidence of Ryan's dismantling of the SOS Inspector General's Office was 
admissible to show Ryan's intent to protect the ability of Citizens for Ryan to make 
money_ Ryan used this money for personal use, but, as charged in the tax counts, did 
not pay taxes on it. See RII 0:76-84. 

• Warner's access to low-digit plates was admissible to show how Ryan gave Warner 
complete access to SOS operations, which was relevant to the goverriment's mail 
fraud theories based on both money-property and bribes and kickbacks. As the 
government argued to the jury, that Ryan's secretary kept a kitty at her desk so 
Warner could order low-digit plates for his friends showed the types of governmental 
favors Ryan did for Warner, and made it more believable that SOS employees 
recognized Warner's clout and acceded to his demands abOut state contracts and 
leases. Tr22975; see also Tr23047. 

• The evidence that Ryan told Swanson the location of the Grayville prison was 
admissible to show how Ryan showered Swanson with government benefits, 
including confidential information. Although the Court later vacated Ryan's 
conviction on Count Ten related to this episode, the evidence was admissible to 
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prove the flow of benefits between Ryan and Swanson. In any event, Ryan waived 
his right to challenge this evidence by failing to do so on direct appeal. 

• Ryan's conversion of state property, such as using state employees and state 
resources on his campaigns, was admissible as evidence of how Ryan used false 
pretenses, including false time sheets, to obtain state money and property. 

Even if the Court were to conclude that some of this evidence was inadmissible, any error 

was harmless because its admission did not affect Ryan's "substantial rights." See United States v. 

Jones, 389 F.3d 753, 758 (7th Cir. 2004). In light of what the Seventh Circuit called the 

"overwhelming" evidence of Ryan's guilt, Warner, 498 F.3dat675, a reasonable juror's view of the 

case would not have changed had this evidence been excluded. See United States v. Owens, 424 

F.3d 649, 656 (7th Cir.2005). 
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CONCLUSION 

For the reasons set forth above, the Court should deny Ryan's motion. 

Dated: October 7, 2010 Respectfully submitted, 

PATRICK J. FITZGERALD 
United States Attorney 

By: lsI Marc Krickbaum 
LAURIE BARS ELLA 
DEBRA RIGGS BONAMICI 
MARC KRICKBAUM 
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reason you need to keep an open mind is because of these 

2 legal principles that our system of justice is based on. 

3 Yes, I represent this man, George Ryan, and I'm 

4 going to say again, as others have told you, that there's a 

5 lot at stake in this case. His future is in your hands and. 

6 yes, the Government has to prove these charges beyond a 

7 reasonable doubt. Every day you walk irto this courtfoom, jf 

8 there's any day when you say you can"t give him the 

g presumption of innocence. then you're not doing your sworn 

10 duly as jurors. and we picked you because I know you can do 

11 lhat. 

12 And, quite frankly, I'm not worried about tllat, bul 

13 it's important because the Government, for example, today did 

14 what I call cherry picking. "Cherry picking" means that tlley 

15 selected certain facts and evidence that they want to talk to 

16 you about. because there's a lot of events and transactions 

17 tllat make up this case. They told you at a yery high level 

18 tllat tllis happened or tllat happened, and tlley picked facts to 

19 support their theories of the case. 

20 I want to tell you right now Ihat I'm going to 

21 spend some time, I'm going to spend SOme time this afternoon 

22 going through what I believe to be some facts and issues that 

23 Ihey've ignored, and tilled 10 pul il on one piece of paper, 

24 one chart, one chart alone which J think oontains significant 

25 evidence and issues that the Government has ignored in this 

case. And when you look at this, what I put up On this one 

2 chart on one piece of paper is why the Government cannot 

3 prove its case beyond a reasonable doubt 

4 I'd like to just spend a litus time going tllrough 

5 il. There's nOI a lot of polnls tllere. I have live, five 

6" points tllat I'd like to make to you as I start tllis 

7 afternoon, and tlle firsl one is probably tlle most profound. 

8 I don't know whether you realized this or not when 

g Mr. Farnon was talking 10 you loday, as to whetller or not you 

10 actually realized as jurors that you're going to sit here for 

11 four months as jurors listening to the evidence in this case, 

12 and as far as I know loday, there's not going to be a single 

13 witness tllat's going to testify tllat tlley gave any corrupt 

14 payments of money to George Ryan, nol a single solitary 

15 witness. No one Is going to go on that witness stand and 

16 Ielt you tllat tlley gave George Ryan any money 10 innuence 

17 his judgments as secretary of stale or governor. not one 

18 singte witness, 

19 The Government has spent an investigation tllafs 

20 lasted seven years; they've Interviewed virtually anyone thai 

21 ever had any contact with this man, George Ryan; they have 

22 gone through thousands and tens of thousands of doa,unenls 

23 related to when he was in government; they've actuany done 

24 tape recordings of George Ryan, trying to see if they could 

25 nail him on dOing something wrong; and there's not going to 
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be any witness thars going to testify tllat tlley g"'"' any 

corrupt payments of money 10 George Ryan. 

In fact. I was glad Mr. Fardon had used this chart 

during his opening statement because this is their conspiracy 

(indicating). So this is not very oomplicated. These are 

tlle peopte tllat tll. Government says George Ryan was involved 

with in corrupt activity. 

I tllink Mr. Farnon told you tllis morning George 

Ryan is corrupt and he's greedy. Thars what he told you. 

That's what this case is about His corruption and his 

greed. I want you to look at tllal chart and remember il as 

we go through this mal because these people, Warner, Klein, 

Swanson, Udstuen. yes, those people did earn money and fees 

on various leases, contracts, and transactions, and the 

Government is going to prove that up. They earned money. and 

they made some money. 

You're not going to hear any evidence from anyone 

of those people, Warner, Udstuen. Swanson. orKlein. You can 

sit here until !he end of the case, and I'm going 10 get up 

in closing argumenl and I'm going to tell you tllat you're not 

going 10 have heard a piei:e of testimony from any of tllose 

witnesses tllal tlley ever gave any corrupt money to George 

Ryan, that they ever gave any money to influence his 

judgments as the secretary of state or governor. Not one of 

them will testify to it. and as far as i know there will be 

2564 

no other witness. There'll be no other witness beyond those 

tllal will lell you tllat tlley have any evidence tllal Warner, 

Udstuen, Swanson. or Klein gave money to George Ryan, money 

tllat tlley earned on these contracls, leases, and 

transactions. not a one. 

So this comJption case that Mr. Fardon waxed on 

about for an hour and a half this morning. that simple fact. 

no witness, no tape recording, no document will ever 

establish tllat Ihat happened, and yet this is a corruption 

trial, aecorning to Mr. Farnon, tllal is about George Ryan and 

his acts of comJption. The enormous resources that they 

have at this table, and after all of these years, they have 

nol developed any eyidence to support tllal firsl point. No 

one is going to testify to thal 

Number two, by the way, let me just say tlle first 

witness, the first witness is Mr. FaweJl. He was Mr. Ryan's 

chief of staff who wor1<ed witll George Ryan every day in tllose 

years in the secretary of state's office. the number 2 

person. The Governmenl says he's going to be on tlle stand for 

days, weeks. I don't know how long he's going to ba on tlle 

stand. 

II is my belief that Mr. Fawell will tell you tllat 

he also, no maHer how close he was to George Ryan, no matter 

how much he knew about an these events and transactions, 

that he is not aware of any evidence that George Ryan took 
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A. Georgia Harsh more than anything because she dealt with 

the currency' exchanges. 

Q. Who was Ms. Marsh? What was her position'? 

A. She was the director of accounting revenue. 

Q. As of early 1994 when you went to Jamaica. was there any 

desire. agreement on behalf of the secretary of state's 

office to go along with the rate increase proposals that the 

Currency Exchange Association had made'? 

A. No~ not at that time, no. 

Q. Now, with regard to this check l you gave a SLOOO check 

that you handwrote. You get $1.000 back in cash. What I s the 

point of that, sir? 

A. So nobody would question so there is no question 

of -- certainly for my check, a regulatory function that we 

were being compromised, I gue~s would be a good term~ 

Q. So there is a paper trail for the check -- with the 

check? 

A. Yes. 

Q. But the transaction, just so we are clear l it ~s a wash. 

You are giving a check and you are g~tting money back. So 

for you, it's a wash? 

A. Correct. 

Q. Sir~ after you got back from t.his first Jamaica trip, I 

want to direct your attention to November of 1994 ~ That was, 

of course, an elect.ion year; is that right'? 
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A. Correct. 

Q. You were a major campaign participant for Mr. Ryan for 

his reelection: is that right? 

A. Yes. 

Q. Shortly after the election, within days of the election, 

what did you do? 

A. We went to Harry I s place. Harry had a place in Palm 

Springs. We went there for a little Rand R. 

Q_ When you say "R and R,I\ rest and relaxation? 

A. Correct. 

. Q. Who went. on this trip to Harry I s place in Palm Springs1 

A. The same contestants -- me, my wife at the time, George, 

Lura Lynn again, I don't know whether Harry and Lonnie 

were there already -- but Ha.rry and Lonnie and Manny and Judy 

Hoffman_ 

Q. This was a second home Mr. Klein owned: is that correct? 

Q~ Can you generally describe for the jurors the layout. of 

this property in Palm Spring!!, California'? 

A~ I dontt remember it that well certainly internally. It 

was like any golf course development out in the desert. It 

was, you know, homes next to each other. I don~t know if you 

call them town houses or condos l but it was nice. It was a 

nice roomy Palm Spring!! kind of place. 

O. Laid out on a golf course, sir'? 

2 

7 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

9/2912005 U.S. v. Ryan (Fawell Direct) P:M. 

Yes. on the g~lf course. 

How many bedrooms did Mr. Klein' s property have'? 

I think only three~ 

Q. When you went on thi!! trip in November 1994 did everyone 

stay at Mr _ Klein 1 s location? 

A. No. think there was only three. I stayed next door 

at a friend of Harry's, t guess. 

Q. At any time were you asked to pay anything for the 

rental of the home next door I if there was rental '[ 

A. 110. 

Q. Sir I when you were in Pam Springs how long did you stay 

with this group of eight people? 

A. I think a week. It might have been eight, nine days. 

but I think a week. 

Q~ What were the general activities while this group was in 

Palm Springs, particularly the men? 

A. We played some golf. Not as much as I would like to 

play, but itt s never that amount. We went to dinners. We 

went to a show one nighL I don ft know.. Just the same kind 

of activity, lounging around doing nothing. 

Q. Where did you golf when you were in Palm Springs" sir? 

A. Harry lives on a golf development, so we golfed at 

Harry I s place ~ 

Q. 

A. 

Was it a private club, sir? 

Yes. 
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Q. Did you pay for golf'? 

A. No. 

Q~ Could a public person pay cash for golf? 

A. I don Yt think so. Most country clubs you can tt. You 

just have to sign and play. 

Q. Were you ever asked to reimburse Mr. Klein for any of 

the golf? 

A. No. I was his guest. 

Q_ How many times did you play golf that week, sir? 

A • I am guessing only a couple. I al\'lays try to get 

everybody out a little more. I was for every day~ 

Q. 

A. 

On every occasion you went did Mr. Ryan go as well? 

Pardon me? 

Q. On every occasion you went to golf did Mr. Ryan go as 

well? 

A. think so. Usually it would be the four us. The four 

guys would play. 

Q. Sir, during the course of this visit for a week to 

Mr. Kleinrs place in Palm Springs, did the group make a 

decision to go elsewhere? 

"A. Yes. 

Q. What decision was made, sir? 

A. We did a little banzai trip to Las Vegas for a day. 

Q.. When you say hOOnzai trip," what do you mean by 

"banzai"? 

A-000367 
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A. I think ii's fair to say, yes. 

Q. let's go through it J mean J think you covered this on 

direct-examination. but when George Ryan would be in Chicago 

working as secrefary of stale out of the secretary of stale's 

03:51PM office in Chicago, you would probably be wilh him almost 

6 

7 

6 

9 

every day VYhen you were together in the office. Is that fair 

to say? 

A. I would say Ihat's fair 10 say, yes, 

C, And if you weren't physically together in meetings, 

10 03:51PM you'd be on Ihe lelephone with him Ihroughoulthe day, I 

think you testified to that, is that correct? 

A. Correct, 

11 

12 

13 

14 

Q, When you - when George Ryan would be in Springfield at 

the secretary of state's office there. normally when George 

15 03;52PM Ryan was in Springfield. that's where you were. Is that fair 

16 

17 

18 

19 

to say? 

A. Correcl 

Q. And when you were with George Ryan in Springfield. you 

would spend a good part of each day with him in meetings, 

20 03:52PM discussions. events, et cetera. Is that correct? 

21 

22 

23 

24 

A. Yes. 

Q. If you weren' physically together, you'd ba on Ihe 

telephone wilh each other. is that correct? 

A. That would be correct. 

25 03:52PM Q. If you weren't in Springfield or you weren't in Chicago 
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but you were on the road somewhere at some meeting. some 

2 other city in Illinois. normally you'd be with George Ryan, 

3 is that co rrect? 

A. Probably not as much as - probably I 'Hasn't on the road 

5 03:52PM maybe as much, bull certainly was in contact with him al all 

7 

8 

9 

times. 

Q. And even if you weren't working. if you were just, like, 

sociatizing with a lunch or a dinner with mutua! friends. if 

I understand your testimony. when George Ryan would go out 

10 03:52PM with friends just to have a social lunch or dinner, you 

11 

12 

13 

14 

frequenHy would be there, is that correct? 

A Correct. 

Q, And so you g0110 know George Ryan pretty well during 

those years that he was secretary of state and the events 

15 03:53PM thai you've testified about Is thai fair 10 say? 

16 

17 

18 

19 

A. Yes, that's a fair assessment. yes. 

O. AU right. t've listened to you testify for several 

days. I don' know how many days, five or six days you've 

been on the stand so far? 

20 03:53PM A A while. Yes, something Iil<e that Five, six. Four, 

21 

22 

,23 

24 

Jive, six. I don't know. Over a long pened of time. yes. 

Q, It will be two weeks this Thursday thai you started on 

the witness stand. Is that correct? You started on a 

Thursday, September 29th? 

25 03:53PM A. Yeah, I think so. I mean irs been a while, 

2 

3 

4 

6 

8 

Q. I listened to aU the questions that the prosecutor 

asked you. let me ask you the fundamentat question that J 

don't think they asked you during those five or six days. 

During !.he years that you and George Ryan worked 

03:53PM together in the secretary of state's office, wete you ever 

aware of anyone ever givjng any money to George Ryan to 

affect his decisions as secretary of slate? 

A, No. 

3758 

Q. That never happen - you have no knowledge of that ever 

10 03:54PM happening, is thai correct? 

11 

12 

13 

14 

A, Correct, 

O. And am I correct. sir. fet me - I'll take it one step 

further. During the years that you worked with George Ryan 

and all these events took place that you told the jury about. 

15 03:54PM did George Ryan ever do anything thaI indicaled 10 you thai 

16 

17 

18 

19 

he had received any money or any benefits from anybody to 

affect or inlluence his judgments as secretary of state? 

MR. COLLINS: Judge, objection, It calls for him 

to surmise, speculate. to render a regal opinion. 

20 03:54PM MR. WEBB: There's no legal-

21 

22 

23 

24 

MR. COLLINS: Judge, he can ask what he observed, 

but in terms of what he thought. what was in Mr. Ryan's head. 

I would object. 

MR. WEBB: I'll rephrase the Question. 

25 03:54PM THE COURT: Thank you, 

2 

3 

4 

BY MR WEBB: 

Q, I'll ask the Question 10 make sure - by the way, if I 

ask you a question and you don't understand, just tell me. 

I'm going to repeat it You don't need to answ~r questions 

5 03:55PM you don' understand, Mr. FawelL 

6 A. I undelStand. 

3759 

8 

9 

Q. tn all the~ meetings, at aillhese events that you've 

testified about. did you ever observe or see George Ryan do 

anything that indicaled to you thai he had received any money 

10 03:55PM or benefit from anyone to influence or affect his judgments 

11 

12 

13 

14 

as seaetary of state? 

A, No. 

O. Never once, is that correct? 

A. CoJTeCI. 

15 03:55PM Q, In all those years as those everns took place, did 

16 

17 

18 

19 

anyone ever tell you Ihat they had ever given any money or 

benefits to George Ryan in order 10 affect or influence his 

decisions as secretary of state? 

A No. 

20 03:55PM Q, No one ever told you thaL did they? 

21 

22 

23 

24 

A. No. 

Q, Not once, 

A No, 

MR. COLLINS: Judge. objection, Asked and answered 

25 03:55PM now three limes, 

US GeQrge Ryan Et AI None 
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plales; is thai righl? 

2 A. No. The way thai would work is, I would say, "I have a 

porter and he has been with me many years. and rus initials 

4 are RS. Could you kindly give me a plate for him?" 

5. Q. Okay. 

6 Do you recall ever sending Kathy Spainhour a check 

as a thank you? 

8 A. It was either her birthday or something. She was so 

9 nice to me. and I had never mel her before, that I think I 

10 se~t her a check for $100, and she returned it She would 

11 nol accept it 

12 Q. Now. let me direct your ~ttention to late December of 

13 199B. 

14 Did you get a telephone call about a Iow-digil 

15 plate? I think you referred to plate 217. Did you get a 

16 call regarding plale 2177 

17 A. I got a call three, four days prior to the end of thaI 

18 year and said they had another plate they could give me. 

19 Q. Who called you, just to your knowledge? 

20 A. Someone from his office. I never talked to George Ryan 

21 directly. It was always someone from his office. 

22 Q. Did this - this call came in late December of '98; is 

23 that what you said? 

24 A. It was three', four, or five days prior to the end of the 

25 year. And he said that r would have to have a tiDe to a 

car, so I called a car dealer and bought an old junk. and we 

put the Jicense plate on that particular car. And then 

3 eventually we transferred it to someone in the family or 

4 whatever. 

6919 

6920 

5 Q. Do you remember signing some paperwork for that license 

6 plate? 

7 A. I may have. I don1 recall. 

8 (Document tendered.) 

9 BY MS. BARS ELlA; 

10 0, Mr. DeSantis, I have handed you whafs been marked as 

11 Govemmenfs Exhibil19-011, and I ask you to take a look at 

12 the second page of that. 

13 A ThaI19-011? 

14 Q. Right. What 1- I just handed you that exhibit. 

15 A. ThaI is not my signalure. 

16 Q. Okay. 

17 Now, if you oould tum 10 the second page. Is that 

18 your signature? 

19 A. Thet's closer to my signature, but I don' think ifs 

20 mine. 

21 Q. Does the name Drury lane Productions appear on that? 

22 A Oh, yes. 

23 I have five grandchildren and one daughler. I have 

24 ca", for all of them, and they are all in the name of Drury 

25 lane Productions. And I buy the cars for them. 

US George Ryan Et AI None 
A-000369 
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MS. BARSELLA: I believe thaYs - that's sllthe 

questions I have. Thank. you, 

3 THE COURT: lers take a recess and we will lake up 

4 cross-examination. 

5 (Jury out.) 

6 (Brief recess at 10:27 a.m.)F. 

7 (Jury in.) 

8 THE COURT: You may be sealed. 

9 Cross-examination. Mr. Lerman? 

10 MR. LERMAN: Thank you. your Honor. 

11 CROSS-EXAMINATION ON BEHALF OF THE DEFENDANT RYAN 

12 BY MR. LERMAN: 

13 Q. Mr. DeSantis, my name is Brad Lerman, and I represent 

14 George Ryan. 

15 I am going to try and keep my voice up and make 

16 sure that you and I hear each other. l am going to ask you 

17 some questions about your testimony, okay? 

18 A Okay. 

19 O. If at any time you don't understand my question or I am 

20 not speaking loud enough, let me know. 

21 A I will let you know. 

22 Q. Okay. Good. Thank you, sir. 

23 Mr. DeSantis, how many years young are you? 

24 A. Ninety-<>ne. 

25 Q, Ninety-one and more hair than I have. sir. I am very, 

2 

very impressed. 

(laughter.) 

BY THE WtlNESS: 

4 A Thank you. 

5 BY MR. LERMAN: 

6 Q. let me ask you this, and fel me be absolutely dear in 

7 my question. At no time. sir. at no time did you ever give 

8 George Ryan a gift or oontrlbute 10 his campaign fund for the 

9 purpose of bJibing him; is that right? 

lOA Thet's correct 

11 Q. At no time, sir, no time did you ever give George Ryan a 

12 gift or make a campaign contribution for the purpose of 

13 inHuendng his decision-making as secretary of state; is 

14 thai right? 

15 A Correct. 

16 Q. At no time, ever, did you give him a gift or give him a 

11 campaign contribution for the purpose of buying influence, 

18 did you? 

19 A Correcl 

20 O. At no time did you give George Ryan an~ng, whether a 
21 was tickets 10 your theater - which t want 10 talk to you 

22 about - or a campaign contribution or a gift or any other 

23 thing for the purpose of obtaining a low-digit license plate, 

24 did you? 

25 A I believe that's correct 

6922 
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O. In fae\, Mr. DeSantis, Ms. Barsella showed you a number 

2 of checks thai went up on that screen there (indicating). Do 

3 you remember those? 

4 A. Correct. 

S O. Not one of those checks, not one of those checks. sir. 

was intended to be a bribe paid by you to Georye Ryan; is 

7 that correct? 

8 A. Correct. 

9 O. Nol one of those checks was intended to buy his 

6923 6925 

O. And that's because, Mr. DeSantis, these checks that 

2 Ms. Barsella showed you, these were legitimate checks and you 

3 wanted to keep records of them; is that right? 

4 MS. BARSELLA: Objection, Judge. to "legitimate." 

5 THE COURT: Objeclion to the form is sustained. 

6 BY MR. LERMAN: 

7 O. Well, you wanled 10 keep records of these paymenls; is 

8 that correct? You did this by check so that you could have a 

9 record of the contributions or gifts that you gave; is that 

10 influence, George Ryan's influence, or to corrupt George Ryan 10 right? 

11 as secretary of state, was it? 

12 A. Correct 

13 Q. That was not your intention, was it. sir? 

14 A Absolutely not 

15 0, Mr. DeSantis. tell the ladies and gentlemen of the jury, 

16 if you would, in ailihe years that you have known George 

17 Ryan - and I wanllo talk 10 you aboul how long you have 

18 known him - and in the conversations that you have had with 

19 him. has he ever, ever, at any time. even once, asked you for 

20 money? 

21 A. No, never. 

22 Q, Has he ever, even once, asked you for a gift? 

23 A. No. nol once. 

24 O. Has he ever, George Ryan, the man who's on trial here. 

25 Mr. DeSantis. has he ever. even once, asked you for a 

campaign contribution? 

2 A. No. I dan'Uhink so. He didn't ask me. I may have 

S received something in the mail, and then I contributed. 

4 Q. That was in 1994, and we saw that check. r am going to 

5 lalk to you about that in a second. 

S Bul Georye Ryan personally has never asked you. 

7 rrony, can you give me a campaign contribution?" thaI's 

8 never happened? 

A. Never asked, correct 

10 Q. And George Ryan has never, not once, not a single time, 

11 said to you. "Mr. DeSantis, if you will give me a gift or if 

12 you will give me a campaign contribution. I will give you a 

13 low-digillicense plate: He has never said that to you? 

14 A. Never has. 

15 O. Sir, have you ever, at any time, given George Ryan or 

16 any member of his famBy any cash? 

17 A. No, sir. 

la O. Not once, correct? 

19 A. Not once. 

20 O. Because everything that you have been shown and talked 

21 to Ms. Barnella about was by check, wriHen out, negotiated 

22 through the benks; is that right? 

23 A. True. 

24 O. No cash payments, no envelopes, no payoffs, correct? 

25 A. Correct 

US George Ryan Et AI 

6924 

11 A. I do everything by a personal check. And by having a 

12 personal check, I always have a paper trail. I do not give 

13 cash to anybody. 

14 Q. Okay. Sir. in aU the times - and you have met with 

15 Ms. Barsella and my coUeagues here at the government's 

16 table. You have met with them a number of times; is that 

17 right? 

18 A. Correct. 

19 O. And you have mel willl FBt agenls, and I want to talk 10 

20 you about that in a second_ 

21 But you have met with people from the government on 

22 a number of occasions; is that right? 

23 A. Right. 

24 Q. At any time in those meetings with the government, when 

25 you have discussed these checks that were just put up for the 

jury earlier this morning. at any time did anyone from the 

2 government ever suggest to you that you were going to be 

3 charged with a crime for writing these checks? 

4 A. No, I don't think anyone ever said that 10 me. 

5 Q. As you sit here today, Mr. DeSantis, you have done 

a nothing wrong, as far as you are concerned. with respect to 

the checks that were shoWn here to George Ryan and his 

a family; is that right? 

9 A That's correct. 

10 Q. Now. actuany, Mr. DeSantis, you were interviewed in 

11 connection with this case by the FBI on a couple of 

12 occasions; is thai right? 

13 A Correct 

14 O. Then you gave some testimony to the grand jury 

15 investigating this case on one occasion. Do you remember 

16 Illat? 

17 A Ido. 

18 O. Sir, do you remember FBI Spedal Agents Ron Rjckard and 

19 Gary Sabo? Do you remer1Jber those two genUemen? 

20 A. I don't recaO the names, but I did meel with two of 

21 them, correct 

22 Q. That was sometime - that was on - you met with them 

23 twice, once on October 16th and once on October 17th 012000, 

24 the year 2000. Do you femember that? 

25 A I remember meeting in 2000, correct 

6926 
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3 

Ryan." You didn't hear those words at all? 

A That·s correcl 

MR. COLLINS: Your Honor. I object 10 this. This 

is not a change. This is something he didn't hear, Judge. 

S It's not a change from the question he heard. I object to 

6 this whole line of questionmg. 

7 THE COURT: t Ihink the jurors heard the testimony 

8 as it was given. We can move on. 

BY MR. WEBB: 

10 Q. As far as your cooperation with the government in this 

11 case. sir. am f correct that - how many days have you had 

12 meetings with government prosecutors or FBI agents fa discuss 

13 the subject matters that you've been talking about in your 

14 dlrect-examination? 

15 A. By my estimation. all or part or aboul35 or so 

16 different days. ranging from brief, halfRhour conversations 

17 all the way up to longer ones. 

18 Q. Now. does that 35 different days. does that include your 

19 meetings recently with the prosecutors to actually prepare 

20 for your direcl..examination that you gave to the jury here 00 

21 Thursday and today? 

22 A. I believe so. yes. 

23 O. So on those 35 diff.rent days - slrike the question. 

24 Am I correct you had no meetings with any lawyer 

25 that represents George Ryan to talk about your testimony; is 

Ihat correct? 

2 A. That's correct. 

3 O. And you've - have you had any meelings wilh lawyers 

4 that represenl Mr. Wamer? 

5 A. No. 

6 Q. let me go to a different subject matter, Mr. Juliano. 

You testified on Thursday of last week and today 

8 aboul a lot of interactions and contact Ihal you had with my 

9 dien~ George Ryan, during the years 1991 to 1999 when ha 

10 was secretary of state; is that correct? 

11 A. Yes. 

12 a. Let me ask you some very basic questions. 

13 Mr. Juliano. am I correct during the years that you 

14 worked in the secretary or state's office and George Rysn was 

15 secretary of slate, am I correct you were never aware of 

16 anyone giving any money or financial benefits to George Ryan 

17 to affect his decisions as secretary of state; is that 

18 correct? 

19 A. Not that I can recall. no. 

20 Q. And at any time while you were working at the secretary 

21 of state's office, am I correct no one ever lold you that 

22 Ihey had ever given any money or benefits to George Ryan in 

23 order to inffuence his decisions as secretary of state; is 

24 that correct? 

7314 

7315 

Q. And am t correct that - well, let's take SooH Fawelt 

2 specifically. 

3 You've told the jury how frequently you interacted 

4 with Scott Fawell, virtually every day during those years; is 

5 that correct? . 

6 A Yes. 

7 O. And am I correct at no lime did Scot! Fawelt ever lell 

8 you that he had any Ihoughts or beliefs that George Ryan was 

g taking money or financial benefits to affect his decisions. 

10 He nevertold you that. did ha? 

11 A. Not Ihall can recall. no. 

12 Q. You would remember that, wouldn't you, sir? 

13 A. Most likely, I would. yes. 

14 Q. You've remembered a lot of things here. If somebody 

15 Iold you - Scott Fewell told you George Ryan was taking 

16 bribes, you would not forget that coming into this courtroom, 

17 would you? 

18 A. No. 

19 O. He never told you that, did he? 

20 A. No. 

21 O. Now, at any time while you worked in the secretary of 

22 stale's office and George Ryan was secretary of slate. did 

23 you ever see any documenlS or records that you in any way 

24 believed indicaled that George Ryan had received money or 

25 financial benefits from anyone to influence his decisions as 

secretary of state? 

2 A No. 

3 Q. You mentioned Larry Warner several times during the 

4 courSe of Mr. Collins's questioning. SO leI me be specifiC as 

5 to Lany Warner. 

6 Am I correct during the years that you worked in 

the secretary of state's office and George Ryan was seCfetary 

8 of stale. you were never aware of lany Warner ever giving 

any money or financial benefits to George Ryan to affect his 

10 official decisions; is that correct? 

11 A Yes. 

12 O. Let rna go 10 another subject matter. 

13 During your direct..examination, you gave a lot of 

14 lestimony aboul the use of secretary of state employees 10 

15 work on CFR, Citizens For Rysn, politicat activities. 

16 Do you recall that tha!"s a subject matter you 

17 lestified about quite a bit when Mr. Collins was asking you 

18 questions. 

19 A Yes. 

20 Q. And in particular you provided quite a bil of testimony 

21 aboullhe use of secre1ary of state employees on Citizens For 

22 Ryan political maHers during the 1998 gubernatorial 

23 campaign. Do you recall that? 

24 A. Yes. 

7316 
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25 A. Thal's correcl 25 Q. Sir, am I correct - in fact. lei me show you a document 

US George Ryan Et AI None 
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3 

4 

6 

7 

8 

business or not? 

A. No. sir. 

Q. So the net effect was $1.000 in income to Seven Seas 

Vilia, and you were out of pocket $1,000 cash-

10:2OAM A. Yes, sir. 

Q. - is that correct? 

A. Yes.·sir. 

Q. Sir. prior to the time that you did this transaction 

with Mr. Ryan, this ltansaction that you have just testified 

9421 

10 10:21 AM to, had you ever done that with anyone else who visited you 

11 

12 

13 

14 

in Jamaica? 

A. NO,si£. 

Q. You testified that when Mr. Ryan'came to vacation with 

you in Jamaica in 1993. you did not know him at that pOint. 

15 10:21AM is that right? 

16 

17 

18 

19 

A. Correct. 

Q. After you spent the week with Mr. Ryan in Jamaica, did 

you thereafter develop any sort of relationship with him? 

A. Yes, sir. 

20 10:21AM Q. When you got back to the Chicago area, in the next year, 

21 

22 

23 

24 

say, did you see Mr. Ryan during that year? 

A. Yes, sir. 

Q. Do you recall about how many times you saw him in the 

next year? 

·25 10:21AM A, Four or five times. 

2 

4 

a. Where would you see him? What sorts of events or 

activities? 

A. Social events. maybe political gatherings, dinner. 

Q. Were these - just so that we have an unders~anding of 

9422 

5 1 0:22AM what the relationship was, were these events where it was 

6 

7 

8 

9 

just you and him? Were there other people invp:lved? Were 

these public events? Tell us what kind of events these were. 

A. Say that _in. 'am sorry. 

Q. What kind of events were these where you would see 

10 10:22AM Mr. Ryan? Were they just private events with you and 

11 

12 

13 

14 

Mr. Ryan, or were they public e~nts with other people? 

A. MooUy private - with other people, 

Q, How big a group or what sort of gatherings were they? 

A. 'can' recall, sir. 

15 10:22AM Q. Sir, would you characterize your relationship with 

16 

17 

18 

19 

Mr. Ryan as it developed in that year, did you become a close 

friend of his? An acquaintance? How would you describe it? 

A, Afiiend, 

a. A friend. 

20 10:22AM Now, sir. moving on - moving forward, then, fo the 

21 

22 

23 

24 

next year, did you go to Jamaica the same week every single 

year? 

A Not the same week. sir. 

Q. But the same general time? 

25 10;23AM A, APProximate. Yes, sir. 

US George Ryan Et AI None 
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2 

3 

4 

Q. Earty in the year. is thai right? 

A Yes, sir. 

Q, Did you go again in early 1994? 

A. Yes. sir. 

9423 

5 10:23AM Q. Who else wenl with you in early 1994 when you went to 

6 

7 

8 

Jamaica? 

A Mr. Ryan and his wife, lura Lynn; Manny Hoffman and his 

wife; &Ott Fawell and his wife; and myself and my wife. 

Q, Did you know Mr, Fawell before he came to Jamaica in 

10 10;23AM earty 1994? 

11 

12 

13 

14 

A. 'don't think so, sir. 

Q. Pardon me? 

A, I do nolthink so. 

a. How was Iithot Mr. Fawel! was there then? 

15 10:23AM A. He was asked to come. 

16 

17 

18 

19 

Q. Bywhom? 

MR. WEBB: Objection, unless I have a foundation as 

to who was present. I don't object 10 the subject malter. 

THE COURT: Fair enough. 

20 10:23AM MR. LEVIN: That's fine. 

21 

22 

23 

24 

BY MR. LEVIN: 

Q, You testified Mr. Fawell was down there with the rest of 

you in earty 1994, right? Is that right? 

A Yes. sir. 

25 10:24AM Q, Did you have a conversalion with Mr, Fawell- did you 

2 

3 

4 

invite him to come down there? 

A. Peisonally, no. I don't -I can't recall, 

Q. Were you aware that he was going to come? 

A Yes, sir. 

9424 

I> 10:24AM Q. How did you leam thai he was going to come? 

6 

7 

8 

9 

A. From Mr. Hoffman, Mr. Ryan. They had asked if he could 

corne. 

Q. Do you remember, sir. or not? 

A. Who? 

10 10:24AM Q. RighI. 

11 

12 

13 

14 

A. No, I don'j remember who. 

Q. So someone asked you if he could corne? 

A Yes. sir. 

Q. Is thai right? 

15 10:24AM A. Yes, sir. 

16 

17 

18 

19 

Q. You said yes? 

A Yes, sir. 

Q. So if I have this ~gh~ there were four couples down 

there in this trip; is that right? 

20 10:24AM A. Yes, sir. 

21 

22 

23 

24 

Q. That was Mr. Ryan and his wife, Mr. Fawell and his wife, 

Manny Hoffman and his wife. and you and your wife? 

A Yes. sir. 

Q. During tha course of this week, can you tel! us what 

25 10:21>AM sorts of activities you engaged in down there? 
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A We ate. we swam, maybe we golfed, went into the 

2 mountains. went into the city -:- into the ~own. 

3 Q. Same sorts of things you had done the previous year? 

A. Yes, sir. 

S 10:25AM Q. The same sorts of things you do every year when you go 

down there? 

A. Yes, sir. 

9 

Q. Now. the golfing. is that something you have to pay some 

sort 01 fe. for? 

10 10:25AM A. Yes, sir. 

11 

12 

13 

14 

Q. Do you recali who paid the fee when you· went golfing? 

A. I cannot recall thai, sir. 

Q. Now, sir.lhis second year, 1994. when you were down 

there with Mr. Ryan, did you have any conversation with him 

15 10:25AM about paymentfor that yeaI'? 

16 

17 

18 

19 

A I cannot recalilhat. 

Q. Did you receive any payment from him that year? 

A. Ves. sir. 

Q. In what form did you receive the payment from him? 

20 10:25AM A. A check, s~. 

21 

22 

23 

24 

Q. Sir, I am showing you what I have marked as Government 

Exhibit It).()()2. 

(Document tendered.) 

BY MR. L!?VIN: 

25 10:26AM O. Do you recognize that, sil'? 

2 

4 

A. A check for $1.000 from Mr. Ryan. 

Q. Is that the check that you received in payment for the 

secondyeaJ'? 

A, Yes, sir. 

5 10:26AM MR LEVIN; Your Honor, we offer in evidence 

6 

9 

Government Exhibit 1{)..OO2, 

MR. WEBB: I have no objection. I don1 have any 

objection to the rest of the checks. 

MR.l!?VIN: That·s fine. 

10 10:26AM THE COURT: Thai will be admitted. 

11 

12 

13 

14 

(Said exhibit was received in evidence.) 

BY MR. l!?VIN: 

Q. We have got it up on the screen now. Mr. Klein. This 

<heel< was dated January 12th, 1994; is that ccrrecl sll'? 

15 10:26AM A. Yes, sir. 

16 

17 

18 

19 

O. Made out to Seven Seas Villa? 

A Yes, sir. 

MR.lEVIN: Agent Ruebenson, if we can look at the 

reverse side of the check. 

20 10:26AM BY MR. LEVIN: 

21 

22 

23 

24 

Q. Did you also deposit this check into your account at 

Seven Seas Vitia? 

A. Yes, sir, 

Q. The second year when Mr. Fa~1I was there. did he also 

25 1 0:26AM give you a check for $1,0001 

9426 

2 

A. Yes, sir. 

0, I am showing you whall have marked as Government 

Exhibit 01-(J07. 

(Document tendered.) 

5 1 0:26AM BY MR.L!?VIN: 

6 

7 

9 

O. Do you recognize that to be a cheel< from Mr. Fawell? 

A, Yes,sir. 

MR. LEViN: Your Honor, we offer in evidence 

Government Exhibit 01·007. 

10 10:27AM THE COURT: .That will also be admiUed. 

11 

12 

13 

14 

(Said exhibit was reCE:lived in evidence.) 

MR. LEVIN: Oh, I'm sorry. It's already in 

evidence. 

BY MR. LEVIN: 

15 10:27AM O. This check from Mr. Faweit. then - we can see n on the 

16 

17 

18 

19 

screen, sir. And you have got a copy of it, right? 

Was it depos~ted then into the Seven Seas account? 

A Yes~ sir. 

MR. L!?VIN: Agent Ruebenson, if we can just put on 

20 10:27AM the screen that section from the check ledger, Government 

21 

22 

23 

'24 

Exhibit 11'()10. 

BY MR. LEVIN: 

Q. Sir, do you see the entries for the checks that you 

received from Mr. Ryan and Mr. Fewell? 

25 10:27AM A. Yes, sir. 

2 

3 

4 

O. can you just read for the jury what you have written 

there on those, 

A. G. Ryan, $1.000 deposit S. Faweit. $1.000 deposil 

Q. Did you also put the dates in parentheses there? 

5 10:28AM A. Yes, s~. 

6 

6 

9 

Q Whet dates did you write down there? 

A. 1-Il .. 94 and 1 .. 15-94. 

O. For both of them. right? 

A. Yes, sir. 

10 10:28AM O. Was thaltheweek that you all were down them? 

11 

12 

13 

14 

A. Yes, sir. 

O. Sir, going back to Jamaica. then. when you were down 

fhere in early 1994. after you received the check from 

Mr. Ryan, did you give him an equivafent amount of cash? 

15 10:28AM A. Yes. sir. 

16 

17 

18 

19 

Q. Do you recall. was there anyone else present when you 

did that? 

A. There was no other presenL 

Q. Do you recall where you did it? 

20 10:28AM A. No. sir. 

21 

22 

23 

24 

Q Why did you do it? 

A. Pardon? 

O. Why did you give him the cash? 

A Because l didn't want to charge for being. down there. 

25 10:29AM Same reason as the first year. 
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2 

6 

7 

8 

9 

Q. Did he lake Ihe cash? 

A. Yes, SIT. Say that again. 

Q. Did he lake the casl>? 

A. Yes, sir. 

9429 

1 0:29AM Q, Now, wilh Mr. Fawell, after you 90llhe check from him, 

did you give him some payment back? 

A. Yes, sir. 

Q. What did you give him? 

A. $1,000, 

10 10:29AM Q. What form was Ihatin? 

11 

12 

13 

14 

A. Cash, 

Q. Was anyone else present when you gave him the money? 

A. No, sir. 

Q. Now, sir, for this second year. then, you got a total of 

15 10:29AM $2,000 from Mr, Ryan and Mr. Fawell; is that right? 

16 

17 

18 

19 

A. Yes, sir. 

Q. And Ihe $2,000 in cash Ihat you gave them, where did 

lhat cash come from? 

A. My personal money, 

20 10:29AM Q. So what was the net finandal effect, then, to you of 

these transactions? 

A. I was - I was $2,000 out of my pocket. 

21 

22 

23 

24 

Q. And the $2,000, was that treated as income to Seven Seas 

Villa? 

25 10:29AM A. Excuse me. The one that J am looking at 00 the screen? 

3 

4 

Q, Yes, 

A Yes, that was income, 

Q. To Seven Seas Villa? 

A. Yeah, The checks. 

5 10:30AM Q. Right. 

6 

7 

8 

9 

Now. sir. moving forward from 1994. did Mr. Ryan 

continue to join you in Jamaica for vacations for a number of 

years after 1994? 

A. Yes, sir. 

9430 

10 10:30AM Q. When Mr. Ryan was down there, were you always there at 
11 

12 

13 

14 

the same time? 

A Yes. sir. 

Q. Did you spend more time in Jamaica than he did? 

A. Yes, sir. 

15 10:3OAM Q. But whenever he was there. were you also there at the 

16 

17 

18 

19 

same time? 

A. Yes, sir. 

Q. Were you there with other people, other than him and 

you? 

20 10:30AM A. Yes, sir. 

21 

22 

23 

24 

0. Did your wives always join you? 

A Yes. sir. 

Q. Typical!)! Mr. Hoffman and his wife joined you? 

A. Repeat that again. What years? 

25 10:30AM Q. Did Mr. Hoffman and his wife join you and your wife and 

2 

3 

4 

Mr. Ryan and his wife when you were down in Jamaica? 

A.. Yes,sir. 

Q. Did that happen for a number of years? 

A. Yes, sir. 

9431 

5 1 0:30AM Q. Did Mr. Fawell and his 'ft'ife also come down there for a 

couple of years? 

A. For a couple of years, yes. sir. 

6 

7" 

8 

9 

Q. Each year when you' did this. who was it who coordinated 

the trip down there? 

10 10:31AM A. All of us individually. 

11 

12 

13 

14 

Q. Did you tatk amongst the group to set a week when you 

would be going? 

A. I can't recalilhai. 

Repeat that again, ptease. 

15 10;31AM Q. Well, you knew lheywere coming down Ihere ahead of 

16 

17 

18 

19 

time. right, sir? 

A. Yes, sir. 

Q. So it was arranged beforehand; is Ihat right? 

A. Yes, sir. 

20 10:31AM Q. IntemlS of your relationship with Mr. Ryan, '94, '95, 

21 

22 

23 

24 

you have testified that he became a friend of yours; is that 

right? 

A Yes, sir. 

Q. Did the relationship change at all, or did it 

25 10:31AM continue -

2 

3 

4 

A. 't was just a nice friend. 

Q. About how many times a year would you see him? 

A. What year. sir? 

'0. '94, '95, that time frame. 

5 10:31AM A. Five, six times a year. 

6 

7 

8 

Q. Were they the same sorts of events or affairs that you 

described? 

A. Yes, sir. 

Q. In general. did you ever get logether just you and your 

10 10:31AM wife and him and his wife? Did that ever happen? 

11 

12 

13 

14 

A. In that period of years? 

0. RIghI. 

A. Yes, sit'-

a. Was that a frequent occurrence or infrequent? 

15 10:32AM A. Unfreguenl. 

16 

17 

18 

19 

Q. Sir, in terms of these transactions (hat you had with 

Mr. Ryan in Jamak:a. the exchange of the cash for the che~) 

did that continue then in these subsequent trips? 

A. Wilh Mr. Ryen? 

20 10:32AM Q. Yes. 

21 

22 

23 

24 

A Yes, sir. 

Q. Did he continue to give you a check each time he was 

down there? 

A, Yes, sir. 

9432 
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A. Yes, sir. 

2 Q. As you sit here now in front of this jury. do you know 

3 of anything that you've done wrong because you've been a 

4 friend of George Ryan's? 

5 A. NO,sir. 

6 Q. Do you know of anything George Ryan has done wrong 

7 because he's been your fnend? 

8 MR. LEviN:' Objection, your Honor, foundation. 

9 It's beyond the scope of this witness's knowledge, your 

10 Honor. 

11 THE COURT: I'll allow it 

12 BYMRWEBB: 

13 Q. I said do you know of anything George Ryan has done 

14 wrong because he's your friend? 

15 A. No, sir. 

16 Q. Did you ever try to bribe George Ryan? 

17 A- No,sir. 

18 Q. Now, you did get to do some things that were kind of 

19 interesting because - strike the question. 

20 By becomtng George Ryan's friend. when he became 

21 governor. you got to do some interesting things that probably 

22 ordinary people, a lot of us haven't had a chance to do; is 

23 that correct? 

24 A. Yes, sir. 

25 Q. You had dinner at Charlie Trotle(s, J understand it 

A Ves, sir. 

2 Q. i suspect that was ,an interesting evening. 

A. Yes. sir. 

Q. That was at the mansion. 

5 A. Yes, sir. 

6 Q. And you got to sleep - slept at the mansion; is that 

7 correct? 

8 A. Yes, sir. 

Q. You were aware that there were other friends sleeping at 

10 the mansion; is that correct? 

11 A. Yes, sir. 

12 Q. And you're aware that governors do that over the years; 

13 is that correct? 

14 A. Yes, sir. 

15 Q, Let me ask you this, you -I'm just aIDoUS. The bed 

16 you slept in. was that the same bed lincoln - you had to 

17 sleep in the same bed Lincoln s1epl in. 

18 A. I think that was a myth because I just made it 

19 Q. In any evenl, the point is - and by the way, he 

20 appointed you 10 a position with Governors State University; 

21 is that correct? 

22 A, Yes, sir. 

23 Q. Do you think because you were his friend that that 

24 played some role in his decision 10 appoinl you to that job 

25 probably? 

US George Ryan Et AI 
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A. Yes, sir. 

2 Q. And do you see anything wrong with that? 

3 A. No.sir. 

4 Q. Do you get paid a dime for that? 

5 A. N."sir. 

6 Q. Do you work real haro in that public service job? 

A. Yes, sir. 

8 Q. I want to get another thing oul of the way right off the 

bat 

10 Well, you have done one thing wrong, as I 

11 understand your direct-examination. because you told the 

12 prosecutor that there was an occasion that you were not 

13 completely honest; that is, you told a lie when you mel with 

14 an FBI agent; is that correct? 

15 A. Yes,sir. 

16 Q. And you do know Irno:rs wrong, do you oot? 

17 A. Yes, sir. 

18 Q. So I want to gel one thing out of the way right oft Ihe 

19 bal. 

20 Whatever you did thai day with the FBJ agent. 

21 George Ryan had nothing to do with that; is thai correct? 

22 A. Yes, sir. 

23 Q. Did George Ryan have anything 10 do with the fact that 

24 you made a decision 10 lie to the FBt? 

25 A- No,sir. 

Q. You made - J'm not going to go into it in any detail. 

2 I take jt you made a serious mistake in judgment, and you 

3 know thai; is that correct? 

4 A. Yes, sir. 

5 Q. And, by the way, .t Ihat time that you did thai, you did 

? not have a lawyer, is that correct? 

7 A Correct, sir. 

S Q. Now. this man here, his name is Joe Duffy. as I 

undemtand it, He"s your lawyer. Is that correct? 

10 A. Yes, sir. 

11 Q. You understand him to be a reputable lawyer, and you 

12 went out and hired him after that first interview with the 

13 FBI; is thatcorrecl? 

14 A. You bel. 

15 Q. And since that day. Mr. Klein. since you hired that man, 

16 Joe Duffy. if therefs anything clear in your mind you've been 

17 clear Ihat whenever you meet with the folks at this table, 

18 you are obligated to tell the truth; is that correcl? 

19 A. Yes, sir. 

20 Q. In fact - in fact, to the besl of your knowledge, have 

21 you always told the truth when you've had .n opportunity 10 

22 meet with tha folks at this table? 

23 A. Outside of that one time. 

24 Q. I understand the one - after you got over that first 

25 time. 
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Mr. Ryan staying at your Jamaican home as your guest. did you 

allow Mr. Ryan and his wife to stay as guests in your 

Jamaican home because you wanted to affect or innuence any 

decision George Ryan ever made as secretary of state? 

A. No, sir. 

Q. Did lhat thought even enter your mind? 

7 A. No.sir. 

S Q. Ever once? 

9 A. No. sir. 

10 a. Did you ever have any conversations with George Ryan at 

11 any lime in which you indicated or told him that you wanted 

12 or expected anything from him as secretary of slate as a 

13 result of the fact that he was a guest in your Jamaican home? 

14 A. No. sir. 

15 O. Did that ever heppen at any time ever? 

16 A. No, sir. 

17 O. At the time lhat George Ryen began, at the Ume he began 

18 to vacation as your guest in your Jamaican home, were you 

19 aware of any issues or matters pending before the secretary 

20 of state's office that coutd have any impact or effect on you 

21 that you knew of? 

22 A No. sir. 

23 Q. Now. you told the jury !his morning thet you are in the 

24 currency exchange business; is that correct? 

25 A. Yes, sir. 

Q. And just so the jury understands, is there an agency of 

2 Illinois government that is responsible for actually 

3 regulating and controlling the conduct of currency exchanges 

4 in the State of Illinois? 

A. Yes. sir~ 

O. Tett the jury whet is the name of that agency? 

A. OFt, the Department of Financiattnslitution, 

O. Thafs an agency Of state government that has the legal 

responsibility of being the regulator and controlling the 

10 conduct of currency exchanges as they operate within the 

11 State ef llineis; isthatoorrect? 

12 A. Excuse me. Yes, sir. 

13 Q. The secretary Of state's office is not the regulator Of 

14 the currency exchange indush'y in Iltinois. is it? 

15 A. No, sir. 

16 O. And beeause the Department of Financial Institutions 

17 regutales currency exchanges. you sometimes interact with 

18 them, is that correct, with the agency? 

19 A. Yes. sir. 

20 O. Okay. Because as a businessman. when you're regulated 

21 by a certain government agency. just in the normal course of 

2:2 husiness, you'll have reason to interact and deal with them 

23 sometimes; is lhat right? 

24 A. Yes, sir. 

25 O. And by the way, if you ever got in trouble, did 

9552 
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something wrong. jf you did - I aldn't say you did. okay! 

2 but if you did, it's the Department of Financial 

3 Ins"tutions, DFl,lhat would have the responsibility of 

4 doing somethfng about that if you did something wrong as a 

5 currency exchange; is that correct? 

A. Yes, sir. 

7 Q. Let me tatk aboul the South Holland property that you 

talked about this morning. 

If t under:>tand it, you purchased - you purchased 

10 this South Hotland commercial property in 1992 for $300,000. 

11 A Yes. 

12 Q. Do I have that right? 

13 A. Yes, sir. 

14 O. Am t correct you actually - when you bought it, you 

15 paid $200,000 for the property and you had to pay $100,000 

16 for a sign. 

17 A Yes, sir. 

18 Q. That sign becomes important because later. you give that 

19 sign - that sign becomes part or the drivers license. 

20 facility; is lhat correct? 

21 A. Righl 

22 Q. We'll come to that in a minute, 

23 But you had to actualty pay a hundred thousand 

24 dollars for that sign? 

25 A. That's the way the price was broken up. 

Q. That's the way they did il 

2 A Yes. 

3 Q. Okay. In any event, the building was in a good location 

4 right off the interstat~ is that correct? 

5 A Yes, sir. 

6 Q. The public would have easy access to get to that 

location? 

8 A Yes, sir. 

9 O. U's right off the - ii's right 011 of - well, it's 

10 near several interstates. right? U's near 294. That's 

11 called the Tri-Slate. right? 

12 A. RighI. 

13 O. It's also near, I think. 1"94? 

14 A y .. , sir. 

15 Q, Okay. So it's near some major expressways in the 

16 Chicago area. 

17 A Yes. sir. 

18 Q. And it's - how - was it a pretty - when you bought 

19 iL was it a pretty decent buitding, pretty good shape? 

20 A 1 thought so, yes. sir. 

21 Q. Okay. And I think you said ~ has, what did you say, 

22 4800 square feel? 

23 A Yas, sir. 

24 O. And you used half the space - well, in the earty years, 

25 you were using 60 or 70 percent of Iha space yoursetf to 
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Q. And you would occasionally drive him in the van 

2 occasionally; am I right? 

3 A When he was with Mr. Ryan, yes, sir. 

4 O. When he was with Mr. Ryan. Obviously when he was with 

Mr. Ryan, sometimes he would be a guest in the van, right? 

6 A. Yes, sir. 

O. And sometimes he would accompany Mr. Ryan into 

8 reslaurants, and you would be around at the lime, right? 

9 A. Yes, sir. 

10 0, And so you accepted the $50 as a Christmas gift, didn' 

11 you? 

12 A. Yes, sir. 

13 O. You didn't find anything inappropriale with a holiday 

14 remembrance like that from Larry Warner. did you? 

15 A. No, sir. No. sir. 

16 Q. Sir,larry Wamernever asked you for any favor in 

17 exchange for those Christmas gifts, did he? 

18 A. No, sir, he didn't ask that, is lhe only way t can put 

19 it. 

20 Q. I didn't mean to ask you a trick question. 

21 He never asked you for any faYOfS, did he? 

22 A. No, sir, he did not. 

23 O. And you told the government that when you laid Ihem 

24 about the Christmas gifts, didn't you? 

25 A. Yes, sir, I did. 

Q. He never asked you for a single thing in exchange for 

2 tha~ did he? 

3 MR. lEVIN: Objection. Asked and answered. 

4 THE COURT: SUstained. 

5 BY MR. ROONEY: 

6 O. Regarding the conversalion with Tom Ryan and Comguard, I 

think you leslified that you recall- you sort of vaguely 

8 recall" conversation. but you don' remember what was talked 

9 about; am I right? 

10 A. No, 1 don't remember the contenl of the occasion - or 

11 the discussion. 

12 F 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10622 

10623 

Q. Fair enough then. You recaU- whatever conversation 

2 it was was in the van? 

3 A. Yes. 

4 O. Am I right? 

5 A. Yes, sir. 

6 Q. And you don't commonly overhear conversations that 

Mr. Ryan has in the back of the van; is thai right? 

8 A. Once again, that waso't my job. 

9 O. Can you tell me why - why that is you wouldn't ovemear 

10 his conversations in the back of the van? 

11 A. Well, for a couple """",ns, actually sir. We had a 

12 television in ahe van which was usually on. Mr. Ryan sal 

13 probably six teel behInd -the way the van was set up, six 

14 foot behind where the driver and the other person sal 

15 The TV waS between that area, and then generally 

16 the two people in the front of the van, we were usually 

17 discussing. if we w.Br'oo'l talking about something at work, we 

18 were jusl canying on a conversation amongst ourselves. 

19 O. Okay. And when Mr. Ryan would have that TV on. he'd 

20 have it on kind of loud, righl? 

21 A. Sometimes. 

22 O. So he could hear it in the back, right? 

23 A. Yeah. 

24 Q. And iI's right here back behind your head, isn't it? 

25 A. That's correcl 

O. And so thai would be -I don't want to sayan 

2 annoyance, but it would certainly be noticeable. You c:outd 

3 hear that TV in your ear, am 1 right? 

4 A. Yes, sir. 

5 O. And so conversation in the back of the van is not 

6 something that you would commonly hear as a detait guy, am I 

7 right? 

8 A. That's correct, sir. 

9 O. My last - my last queslion, Mr. Levin asked you about 

10 where George Ryan got his cash, and you said you never saw 

11 anybody hand George Ryan cash. Am I right? 

12 A. That's correct 

13 O. You never saw any - anybody at all hand George Ryan 

14 cash thai he put in his pocket, did you? 

15 A. No, sir. 

16 O. Never saw a donor do ft, am I right? 

17 A. A donor. sir? 

18 O. A campaign donor. 

19 A. There was a couple instances at fund-raisers he would be 

20 given an envelope, but he woold tum around and give it to 

21 one of his staff people. 

22 O. Immediately give illo a staff person, right? 

23 A. That's correct. 

24 Q. So you never saw him put a campaign donor's envelope or 

25 check or cash righl into his pock.~ did you? 
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MS. BARSElLA: Objection, fJdge, in terms of - we 

2 need foundation, Right now the evidence is that this witness 

just typed up correspondence. So in terms of - r mean, we 

4 need some foundation before we can ask these questions. 

5 THE COURT: Sustained. 

6 BY MS. GURl.AND: 

O. Do you have any knowledge 01 Mr. Warner's efforts on 

8 behalf of American Decaf to assist them in developing new 

9 business? 

10 A. I can't say that I recall any -I'm thinl<ing maybe 

11 there was a letter that said, "I have some different ideas. 

12 lers get together: 

13 O. Okay. So yourrecollection-

14 A. Bull don't know what they were. 

15 Q. You mean you don't know what 1he specific ideas were? 

16 A. Correct. 

17 Q. But you do remember that there was a letter at some 

18 point that - in which Mr. Warner made some new business 

19 suggestions 10 thet company? 

20 A. Yes. 

21 O. What you do know lor a fact, for Amelican Decal Company, 

22 is that over this period from 1991 to 1998, that Mr. Warner 

23 was providing consulting services to this company; is that 

24 right? 

25 MS. BARSElLA: Judge, asked and answered. 

THE COURT: Sustained. 

2 BY MS. GURlAND: 

3 Q. You know that during this time period that we have 

discussed. that the problem was that Mr. Wamer wasn't 

5 getting paid; is that right? 

6 A, Yes. 

7 MS. GURLAND: If I Can have II moment. 

8 (Brief pause.) 

MS. GURLAND: That's alt I have for now. Thank 

10 you. 

11 THE COURT: Mr. Ryan's attomeys cros .. examining 

12 . this witness? 

13 . MR. MIARECKI: Yes, your Honor. 

14 THE COURT: Okay. 

10726 
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15 CROSS-EXAMINATION ON BEHAlF OF THE DEFENDANT RYAN 

16 BY MR. MIARECKI: 

17 O. Good morning, Ms. Cemuska. 

18 A. Good morning. 

19 Q. My name is Greg Miarecki. I am one of the attorneys 

20 representing George Ryan here today. And I just have a few 

21 additional questions for you. We will try to get you out of 

22 here as soon as we can so you can go back to some warmer 

. 23 weather. All right? 

24 I believe you testified thaI you started walKing al 

A Yes. 

2 O. You are aware that during 1987 George Ryan was not yet 

3 secretary of state. He was lieutenant governor. correct? 

4 A. That's correcl 

5 Q. You are aware that George Ryan became secretary of state 

6 in or about 19917 

7 A Yes. 

8 Q. You were at Lash Warner unlil approximately 2004, true? 

A Correcl 

10 O. You were aware thars well after Mr. Ryan stopped being 

11 secretary of state? 

12 A. Yes. 

13 Q. In fact, ifs after he left the governor's office? 

14 A. Correcl 

15 O. I wantto focus on that. I think, if my math is right. 

16 it's 17 years you were at Lash Wamer, correct? 

17 A Yes. 

18 Q. During your 17 years at Lash Warner. did you ever see 

19 Larry Warner provide George Ryan with any cas~? 

20 A Never. 

21 O. Not once? 

22 A. Never. 

23 Q. During that 17-year lime frame, did you become aware of 

24 any evidence that ~uggested to you that Larry Warner was 

25 providing George Ryan with any cash? 

MS, BARSELLA: Objection, Judge, in terms or 
evidence. 

3 

4 

THE COURT: I wUl allow it 

You may answer. 

5 BY THE WITNESS: 

6 A Never. 

7 BY MR. MIARECKI: 

8 .0. Not once? . 

9 A. Not once. 

10 Q. During Ihal17 Ayear time frame, did you ever at any time 

11 become aware of any evidence that suggested 10 you that larry 

12 Wamerwas bribing George Ryan? 

13 A Never, 

14 MR. MIARECKI: Thank you, ma'am. That's ani 

15 have. 

16 THE COURT: Redirect, Ms. Borsella? 

17 MS. BARSElLA: Judge, we actually need to boot up 

18 our computer. Maybe we can take just a Short break. 

19 THE COURT: Sure. Wewilttakeashortreca ••. 

20 The jura", are excused. 

21 (Jury oul at 10:42 a,m.) 

22 (Brielrecess.)F. 

23 MS. BARSElLA: Judge, before the jury comeS out, 

24 can we have a sidebar? 

- 10728 
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A. COrrect. 

2 Q. You help him run against Jerry Cosentino; is that - is 

that correct? 

4 A That's correct. 

5 Q. And he won that race, as the jury knows, and you went. On 

6 his transition team and were co-chairman of his transition 

7 team. 

8 A. Ves. r was. 

9 Q. And he ran again in 1994 for reelection-

10 A Correct 

11 Q, - which you calJed an easy ejection, 

12 A. Yes. 

13 Q. And then he ran for governor in 1998; is that correct? 

14 A. That's correct. 

15 O. And I'm not going to belabor it, during all these years 

16 you're spending a lot of time with George Ryan in a variety 

17 of circumstances. Is that fair to say? 

18 A. Yas. 

19 Q. You told the jury that you became a member of this 

20 kitchen cabinet. as you called it; is that correcl? 

21 A. Thai's correct. 

22 Q. Those are the - that's - you're actually using that 

23 term to describe your role as kind of an outside advisor 

24 during the lime he was secretary of state; is that correct? 

25 A. ThaI's correct. 

Q. And I think you described that kitchen cabinet with' 

sevetaf people, Zale Glauberman. Scott FaweIJ,larry Warner. 

3 Pete Peters -

A. Right. 

5 O. - Art T assler? 

6 A. RighI. 

Q. And 12 or 14 other people at various times. 

8 A. RighI. 

Q. And you, again, during these years, you're simply 

10 spending a tot of tima with George Ryan. Is that fair to 

11 say? 

12 A. Yes. 

13 Q. You got to know him very well; is that correct? 

14 A. Yes. 

15 Q. In all those hundreds of times that you were in the 

16 presence of George Ryan over those 30 years while he was an 

17 elected public official. did you ever, ever once, see anyone 

18 ever give any bribe money 10 Georga Ryan? 

19 A. No. 

20 Q. Did you - when J say bribe money. I mean - J'm aSking 

21 you, Mr. Udsluen, as someone who knew him well, did you ever 

22 see anybody give George Ryan any money under any circumstance 

23 where you thought they were giving him money to affect his 

24 officiat judgmenl as a public offICial? 

11772 

11773 

O. Not once, did you? 

2 A. No, I didn't. 

3: Q. In those 30 years, when George Ryan was in public 

4 office, did Georga Ryan ever once say anything to you that 

5 indicated to you that he was receiving bribe money from 

6 anybody? 

A. No, he didn'!. 

8 Q. And at no time - when I say bribe money. again. did he 

9 ever say anything to you at any time that hinted or suggested 

10 he thought he was getting money from someone to affecl his 

11 judgmenl as a public official? 

12 A. No. 

13 O. Not once; is that correct? 

14 A. Not once. 

15 O. And I'm talking about phone calls. meelings, alone, with 

16 other people, never once; is that correct? 

17 A Never once. 

18 Q. let me ask it this way: When you were him. either with 

19 other people or by himself, did ha ever do anything - forget 

20 what he said. Did he ever do anything in your presence thai 

21 indicated to you thai he was receiving bribe money from 

22 anyone? 

23 A. No, he didn'!. 

24 O. And let me get more specifIC. You talked aboutlany 

25 Wamer qu'ite a bit in your testimony; is that correct? 

A. That's correct 

2 Q. Have you ever seen larry Warner ever give any bribe 

monay to George Ryan? 

4 A No, I have not. 

5 a. And by that. again, f mean am I correct on no occasion 

6 did you ever see - am I correct on - did you ever see Larry 

Warner ever give any money to George Ryan under any 

8 circumstance? 

A. No. I never saw him give any money to George Ryan. 

10 Q. And you certainly never saw him give any money to George 

11 Ryan that you believed waS done to affect George Ryan's 

12 decisions as a public official; is that correct? 

13 A. That is correcL I never saw that happen. 

14 O. tn all those hundreds of meetings thai you had with 

15 George Ryan, either in a meeling, by himse~, with others, 

16 privately with you, on a phone calf, did George Ryan evar say 

17 anything to you that indicated he was Jeooiving any bribe 

18 money from larry Warner? 

19 A No, he didn'L 

20 Q. Did you ever see in your presence George Ryan even do 

21 anything thai indicated to you that he was receiving bribe 

22 money from larry Warner? 

23 A. No, he didn't 

24 O. Now, you testified about one conversalion that you told 

11774 
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25 A. No. 25 tha jUlY Ihis morning thai you had with larry Warner in 1990, 
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the reelect 

2 ~ Q. And were each of those individuals that Mr. Fawell 

3 indicated. the 40 or 50 folks, given an increase in salary 

2 

Ryan. 

Mr. Wright, Mr. Collinsjustasked you a number of 

questions regarding various conversations that you had at 

13498 

4 December 1998 after the George Ryan's election for governor? 4 different points in Gme between 1991 and about 2001 or 2002; 

5 A. Yes. 

6 MR. COLLINS: May I have one moment your Honor? 

THE COURT: Sure. 

8 (Pause.) 

9 MR. COLLINS: I have nothing lurther, your Honor. 

10 THE COURT: Let's take a short recess and then 

11 proceed with cross-examination. 

12 (Recess from 2:45 to 3:03 p.m.) 

13 MR. COLLINS: Judge, just ooe scheduling issue that 

14 I've Ia'ked 10 both counsel aboul. 

15 Mr. Wright has some board meetings and commitments 

16 tomorrow morning. I don't expect we're going to finish with 

17 him today. He has a window from 11:00 to 1:00, and I realize 

18 there's a luncheon scheduled and perhaps we can address it 

19 after court's over, but there is some issue and it sounds 

20 like defense counsel can be flexible about delaying cross, 

21 bUll just wanted the Court to know there's an issue we have 

22 to deal with. 

23 MR. GENSON: Are you saying f was a nice guy again? 

24 THE COURT: That's what he said. and as usual, 

2S everyone agreed. 

MR. GENSON: Thank you. 

2 THE COURT: tlhink we probably can work Ihat out. 

3 t would expect that we'd go to lunch at 12:30 anyway. but we 

4 could make it 12:45 il thai helps. 

MR. MARTIN: Judge, in lighl 01 what your Honor had 

6 said last week. I made a commitment where j'm away for an 

hour and a ha~tomoJroW at lunch starting at 12:30. 

8 THE COURT: 12:301 Okay. Well, you know. we'll 

9 lalk fast between 11:00 and 12:30 assuming Ihat that's 

10 necessary. 

11 MR. MARTIN: My cross will not be as long as 

12 olhers'. 

13 MR. COLLINS: Judge. the only other is Brad. 

14 THE COURT: Well,lhere's Mr. Genson, but he's a 

15 nice guy. 

16 All right We can get our jurors. 

17 (Jury enters courtroom.) 

18 THE COURT: You may be seated, and we'll proceed 

19 with cross-examination. 

20 Mr. Lerman. 

21 MR.LERMAN: Thank you, your Honor. 

22 CROSS-EXAMtNATION 

23 BY MR. LERMAN: 

24 Q. Good afternoon, ladies and genUemen. Good afternoon. 

25 Mr, WrighL My name is Brad Lerman. I represent Geo'll" 

us George Ryan Et AI 
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5 is that right? 

A. Yes. 

Q. Did he ask you a single ~ueslion on direct-examination 

8 regarding a conversation that you might have had with George 

9 Ryan? 

10 A. No. 

11 Q. Did you teslify, have you testified 10 Ihis jury this 

12 afternoon about any conversation that you ever had with 

13 George Ryan? 

14 A. No, 

15 Q. Okay. I wan! 10 talk to you about George Ryan and 

16 conversations with George Ryan. 

17 Over the years that you worked lor George Ryan's 

18 administration - director of legislative affairs. deputy 

19 chief of slaff at the secretary of state's offrce, deputy 

20 chief of staff at the governor's office - did you have 

21 multiple occasions over that period of lime to have 

22 conversations wlih George Ryan? 

23 A Yes. 

24 Q. Okay. And I'm not going to ask you to estimate how many 

25 conversations you had with George Ryan, but we're talking 

about a 12..year period of time in which you occupied 

2 positions of importance and responsibility in his 

administrations; is that right? 

4 A. Yes. 

5 Q. And you were part 01 many high-level meeUngs. many 

6 strategy meetings, many substantive meetings over that period 

01 time both at the secrelary 01 slate's office and in the 

8 govemor's office; is that right? 

9 A. Yes. 

10 Q. You had Ihe opportunity 10 speak with him. to watch him 

11 at his job. to see him on a regular sometimes daily basis; is 

12 thal correct? 

13 A. Yes. 

14 Q .. Mr. Wright. in all of those conversations, in air of 

15 those meetings, in all of the times that you were with him 

16 during that 12-year period 01 time. did George Ryan ever say 

17 or do anything in your presence that fed you to believe that 

18 he sold his office? 

19 A. No. 

20 MR. COLLINS: Objeclion to the term "sold his 

21 office." 

22 THE COURT: Suslainad. 

23 BY MR. LERMAN: 

24 Q. Well. fet me ask the question again. Did you ever see 

25 him - did you ever hear him say or see him do anything in 
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your presence thai led you to believe that he too~ bribes? sustained. 

2 A. No. 2 MR. LERMAN: All right. 

Q. Did he say Of do anything in your observation that 3 BV MR.LERMAN: 

4 indicated to you that he was flving beyond his means as a 4 Q. Did you ever See any time anyone. you talked aboul-

5 public official? S and I want 10 talk to you about each of the conversations, 

6 A. No, 6 and I want to talk 10 you about currency exchanges and 

7 Q. Or that he had some unexplained source of wealth. Did 7 Grayville prison and walking-around rights, and we're going 

8 that observation ever come 1o you? 8 10 get inlo that. 

9 A. No. 9 But speaking of walking-around rights or people in 

10 Q. In your conversations and your observations, in your 10 his offICe, did you ever see anyone, did you ever see 

11 work with George Ryan, did you eame 10 believe Ihal he was a 11 Mr. Warner, did you ever see Mr. Swanson, hand George Ryan 

12 man who cared about doing a good job in the office that he 

13 held? 

14 A. Ves. 

15 Q. And is that one of the' reasons, Mr, Wright, 'thal you 

16 worked with him not onfy for eight years in the secretary of 

17 state's office bul chose to follow him to the govemo~s 

18 office as well? 

19 A. Ves. 

20 Q. tn your experience, and I don't want to get into issues 

21 of acluallegislation or what was on the agenda. The jury 

22 has heard about some of the agenda items and legislative 

23 issues that occurred over the 12 years, but in your 

24 experience, was he somebody who wanfed to see a positive 

25 enactment of legislation and work with you to gel that done? 

A. Ves. 

2 Q. Okay. In fact. you talked on direct-examinalion about a 

meeting in lake Shelbyville after the reeleclion of secretary 

4 of state in 1995, and you talked about continuing to build on 

5 his legacy; is that right? 

6 A. Ves. 

7 Q. And what did you mean by that. Mr. Wright? What legacy 

8 were you talking about? 

9 A. His record of accomplishment from '91 to '94, which was 

10 quite outstanding. and continuing to build on that record of 

11 accomplishment 

12 Q. And did you view il as part of your job and part of the 

13 job of the senior team In the secretary of state's office 10 

14 make that happen, 10 continue 10 build? 

15 A. Ves. 

16 Q. Old you believe during the years that you worked for 

17 George Ryan that you wane working for a decent principled 

18 and efteclive leader? 

19 MR. COLLINS: Judge, again, if we're going 10 have 

20 a character witness here, Judge, I assume that we will be 

21 allowed 

22 THE COURT: The objeclion 10 this -

23 MR. COLLINS: - extensive length on 

24 cro~xamination. 

25 THE COURT: The objection to this question is 

US George Ryan Et AI 
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12 cash? 

13 A. No. 

14 O. Or hand him ,?n envelope that contained cash? 

15 A. No. 

16 Q. Did you ever hear anybody say that they were bribing 

17 George Ryan? 

18 A. No. 

19 Q. In your presence, did you ever hear or see him do 

20 anything that led you to believe that he was making a 

21 govemmental decision because he had been corrupted by a 

22 peyment of money? 

23 A. No. 

24 Q, Now, prior to working for George Ryan. you got a degree 

25 at the Kennedy School of Government In Harvard: is that 

right? 

2 A. Ves. 

3 Q. Okay. And you worked for a number of yeatS for Governor 

James Thompson: is that right? 

5 A. Ves. 

6 Q. And you held a high position in Thompson's 

7 administration dealing with legislative affairs; is that 

8 righl? 

9 A. Ves. 

10 Q. In (act. towards the end of his administration, you were 

11 his plincipallialson to the IUinois Senate; is that right? . 

12 A. Ves. 

13 Q. And then he appointed you in 1990 10 be head allhe 

14 Department of Professional RegUlation; is thai right? 

15 A. Yes. 

16 Q. And in thai position, lhe Department of Professional 

17 Regulation, which does nol regulate lawyers, you regulate 

18 professionals like doctors, accountants. even barbers; is 

19 thal right? 

20 A. Ves. 

21 Q. There's one that I want 10 talk to you abou~ but the 

22 point I'm making is in that job. you were making sure that 

23 people live up to certain ethical standards, certain 

24 regulatory standams; is that right? 

25 A. Yes. 
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Q. Mr. Wrigh~ again, this is. - I'm not going to show whim are akin to tax increases. 

2 the whole document It's a documenl from Georgia Marsh to 2 Q. Okay. And this is - you used the analogy of a tax 

3 lale Glaubennan dated Janu.'Y 8, 1991, which is right as 3 increase. There's a political problem with raIsrng user 

4 George Ryan is coming into office at the seaetary of stale's 4 fees; is thai right? 

5 office; is that right? 5 A. Yes. 

6 A. Yes. 6 MR.lERMAN: You can taka thai down, Cour1fley. 

7 Q. And just reading i~ it says, ·tncrease in fees 7 BY MR.lERMAN: 

8 financial institutions may charge for over-thfHX'.luoter sates 8 Q. And that's an issue that whenever the issue of taising 

9 program. Over 2.000 banks, savings and loan, cred'~ unions 9 currency exchange rates is addressed. the issue of political 

10 and currency exdlanges offer a convoolenl service to the 10 impact or political backlash has to be considered; is that 

11 public through the sale of passenger renewal stickers. 11 light? 

12 motorcycles and smalilruck and trailer slickers at their 12 A. Yes. 

13 respective locations. The fee they can charge over and above 13 Q. Okay. let me show you another document again from 

14 the service is sel by the secretary through an administrative 14 Georgia Marsh 10 George Ryan dated January 6th, 1992. And 

15 review process." 15 this is Defendant's Exhibit Ryan 1553, which is already in 

16 That's the process, by the way, Mr. Wright, that 16 evidence. 

17 you ,-,,:ere talking about; is that right? 17 MR. lERMAN: And Cou~ney, can we call up the 

18 A. Yes. 18 document. let's JoOk at the top portion of the document. 

19 Q. "The rates have not been increased since 1984 and based 19 BY MR. lERMAN: 

20 on need, an rncrease is warranted. Seaetary Edgar promised 20 Q. It's from Georgia Marsh who's the director of the 

21 the financial instttutions a "raise prior to his leaving 21 depa~ment of accounting revenue 10 George Ryan daled January 

22 office. With only three days left, however. it appears this 22 6th, 1992. 

23 won't materialize and will be left 10 the new secretary. 23 So irs a year after the document we were just 

24 While a raise based on need is unquestionably deserved, there 24 lOOking al; is that right? 

25 are political considerations.· 25 A. Yes. 

13509 13511 

Do you see that in the document? Q. Okay. If we look at the first paragraph, it says, 

2 A. Yes. 2 'Shortly after you took office, both the Illinois currency 

3 Q. And Mr. Wright. what ane the political considerations 3 Exchange Association and the Illinois Bankers Associations 

4 that need to be taken into account? 4 formally requested increases in rales they charge for 

5 MR. COll.INS: Judge, object. This is not his 5 over~the--counter slickers. During the final year of 

6 document We don't even know whether this statement about 6 then-Secretary Edga~s administration, increases had been 

7 Edgar is true. Irs a hearsay statement. Judge. I object 7 approved but never enacted." 

8 MR. LERMAN: Well, your Honor, we do because we've 8 Did you see that? 

9 had evidence already about when Jim Edgar- 9 A. Yes. 

10 MR. COLLINS: Nat what he promised, Judge. There's 10 Q. And then it says, "lhe I~st lime an increase was granted 

11 absolutely nO evidence of that 11 was in March of 1985.- And Georgia Marsh says, "I was 

12 THE COURT: Objection is sustained. 12 present at the public hearing connected with this increase in 

13 BY MR. lERMAN: 13 my capacity as supervisor of the currency exchange division, 

14 Q. Mr. Wright. do you have any understanding of what 14 D~partrnent of Financial Institutions: Do you see that? 

15 Georgia Marsh is referring to when she says there are 15 A- Yes. 

16 polilical consideralions? 16 Q. let me take you to the last page of the doaJment 

17 MR. COLLINS: Same objection, your Honor. 17 MR. lERMAN: Cour1ney, if we can go 10 the 

18 THE COURT: You may answer. 18 paragraph that begins~ -U has been seven years,-

19 BY THE WITNESS: 19 BY MR. LERMAN: 

20 A. Yes. 20 Q. Georgia Marsh writes. -It has been seven years since the 

21 BY MR. LERMAN: 21 last raise, and certainly a good case has been made that the 

22 Q. What are those - what is your understanding of those 22 increased cost of doing business warrants this additiOnal 50 

23 political considerations? 23 cents per transaction. Conversely. the current economic 

24 A. Political backlash from the cuslomers that are charged 24 climate makss it difficult 10 approve anything "that witl 

25 these fees and legislative backlash from increase in fees 25 further dip into the consume~s pocket Also, there are 
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pOlitic<':.Il considerations on both sides. I have discussed 

this issue with Faweil and Bickel, and they ara opposed to an 

increase because they believe It may come back to haunt us. 

They may well b. righl" 

Do you see that? 

A Yes. 

Q. And is that your understanding back in the 1992 lime 

period of part of the reason why the Ryan administration did 

not propose a rate increase for currency exchange 

10 over~the-counter program? 

Yes. 

'2 Q. Now, in 1994,ther>-Secmtary of State Ryan ran for 

;eelection; is that right? 

:., Yes. 

15 Q. And who was his opponent in that election? 

16 A. The treasurer, Pal Qufnn. 

',7 a. And'aHoattime, did Mr. Quinn. if you recall, make as 

18 one of issues to the vorers: did he raise the issue of 

currency exchange fees in that election? 

20 A. Yes. 

21 Q. And was his posifJon that not only should those currency 

22 exchange fees not be raised, but they shoutd actually be 

23 reduced? 

24 A. Yes. 

25 Q. Okay. And in light of that political positioning by 

Mr. Quinn as the opponent to Mr, Ryan in 1994, did Mr. Ryan 

choose to raise currency exchange fees? 

A No. 

Ci. And would any politician in your experience, 2Q.pJus 

)fears, would any pofil.ician propose a fee increase as he was 

facing reelection? 

MR. COLLINS: Judge, objection. 

THE COURT: I'll allow il. You mey answer. 

BY THE WITNESS: 

10 A. No. 

11 BY MR. lERMAN: 

12 Q. Now, in 1995, in the spring of 1995 - do you recall 

i 3 whether it was April, May. June? 

14 A. I don't recall specifically, 

15 Q. Okay. But in the spring 011995 When Mr. Fawell came [0 

16 you and said thet Secretary Ryan had decided to go forward 

17 because the election is now pa", did you understand that the 

18 pojitical considerations now allowed a rate inaease to go 

19 forward? 

20 MR. COlliNS; Judge, objection to his underStanding 

21 of what Faweft meant 

22 THE COURT: Objection' sustained. 

23 BY MR. LERMAN: 

2£ Q. Well. in your view. Mr. Wright. did you believe that the 

pOlitical dimate allowed for a rate increase without damage 

iJ:::; (;,eorge Ryan Et AI 
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10 George Ryan politically? 

2 A Yes. 

3 Q, Now, there is a procedure thaI you talked abou!. George 

4 Ryan on his own cannot order the rates to be increased; is 

that right? 

6 A Yes. 

7 Q. What does he - what needs to happen? Tell the jury 

what needs to happen in order for the currency exchanges to 

9 get a rate increase through? 

10 A You have to file a notice, a proposal to the Joint 

11 Committee on Administrative Rules - its short name is 

12 JCAR - in order to increase fees pursuant to rule. 

13 Q. Okay. And JCAR is a committee that consists of 

14 legislators; is that correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. U's a Joint CommiHee on Administrative Rules. and it 

conrusis of six members of the House, Illinois House, and six 

members of the Illinois Senate; is that right? 

A. Yes. :.Lf~t~':~ 
Q. And they -they then lake the recommendation from the 

secretary of state's office. review it, and either approve it 

or reject it; is that nght? 

A Yes, 

Q. Okay. And do you remember - did yoo perticipale in the 

process of dealing with JCAR in 1995 to get the rate increase 

thnough? 

A Not dlrecUy. 

Q. Who would have been ",spansible for that? 

A. At my direction, the director of legislative affairs, 

Q. And who was that? 

A Chip Woodward or Mike Madigan. 

Q, Now, do you recall at any time in 1995 being contacted 

by any of the Currency Exchange Associations to ask you to 

approve or to ask for your help in approving a rate inqease? 

A. No. 

Q. And do you recall when the rate increase went through in 

19951 

A late summer or early fatl. 

Q. Do you have a specific recollection? 

A NO,ldoo'l 

Q. Okay. Let me show you a document thaI might refresh 

your recollection. I'm showing you what I'm mari<jng as 

Defendant's Exhibit Ryan 1479, directing you to the right 

side of the page. 

Does thet refresh your recollection as to when the 

rale increase went through? 

A Yes. 

Q. And when was it? 

A November 27th of '95. 

Q. Okay. November 27th of '95. And the rate increase was 
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the clajm? 

2 A Yes. 

Q. The date on this agreement appears to be. in the upper 

4 righl.hand comer, December 7th, 1997. Is thai whal itlooks 

5 like anyway? 

6 A Yes. 

7 Q. Why the lag between when you started work on the claim 

S in December: and this agreement - receiving the agreement in 

9 February of ·971 

10 A. I am not sure on that. 

11 Q. Do you have any personal recollection as to that? 

12 A. If you look at the log notes that I have in some of my 

13 comments, I had requested documentation several times 

14 throughout Ute handling of this claim. And due to certain 

15 circumstances, I was unable to obtain them until later on. 

16 Q. At some point, though, did you request this agreement 

17 for your file? 

18 A It is required, yes, 

19 Q. Is it your policy not 10 pay a setUemenl check until 

20 this is received? 

21 A. No. 

22 Q. Is that your policy, not 10 pay a setllement check until 

23 it's recejved? 

24 A. We will not make a payment until we recejve this 

25 document. 

15515 

Q. This document, sir - first of all, is this a standard 

2 form thaI's typically used for public adjusters? 

3 A. Yes. 

4 Q. In this case it says, "I hereby employ lash Warner & 

S Associates to assist in the adjustment, preparation and 

6 negotiation of my claim for loss and damage by water which 

7 occurred on the 25th day of December 1996 at 233 East Wacker 

8 Drive, Number 4709, and agree to pay and do hereby assign to 

them for their services 10 percent of the amount of the 

10 adjusted daim plus any costs advanced for emergency 

11 purposes; i.e •• board--up, emergency electric, emergency 

12 plumbing, or emergency carpentry repairs. 

13 "I acknowledge receiving a comptete copy of this 

14 agreement and a copy of the Illinois Insurance Code, 

15 Section 512,58, fire insurance claims agreemenl, for 

16 representation avoidance, which is printed on the reverse of 

17 this agreement· 

18 Is that what it says? 

19 A Yes. 

20 Q. And then it says "Accepted by" and has a signature for 

21 lash Warner & AssociateS; and then a signature on the right 

22 of the "Accepled by insured, George H. Ryan." 

23 First of all, do you recognize or know the 

24 signature on the left? 

25 A No. 

US George Ryan Et AI None 
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Q. In tefflls of Mr. Ryan's signature, do you have any 

2 knowledge or familiarity 10 know whether thai's actually his 

3 signature or not? 

4 A- No. 

5 Q. Now, did State Farm in tact pay larry Warner or lash 

6 Warner 10 pen:ent of this setUement claim? 

7 A No. 

8 Q. Why not? 

A We were asked to make the payment directly to the named 

10 insured. 

11 Q. When you received this agreement from Mr. Warner 

12 renacting 10 percent, do you know why he wrote 10 percent in 

13 there tf he was not going 10 be rece[ving a fee? 

14 A. Ten percent is an industry standard of what public 

15 adjusters charge traditionally. 

16 Q. I undersland ii's an industry standard. Public 

17 adjusters tradilionally receive that 10 percent; is that 

18 correct? 

19 A Correcl. 

20 Q. Well, do you know why-

21 MR. GENSON: Objeclion. Objection 10 leading, 

22 among other things, Judge. 

23 MR. FARDON: twill ask my next question. 

24 THE COURT: Thank you. 

25 

15517 

BY MR. FARDON: 

2 Q. Do you know why Mr. Warner, if he wasn't receiving 

3 anything, indicated 10 percent on this form? 

4 A No. 

5 Q. Sir, in terms of your policy al State Farm, if 

6 Mr. warner had written zero percent on this form, would you 

7 still cut your sel1Jement check? 

8 A. Yes, 

9 Q: Oid Slate Farm have any interest or care one way or 

10 another what percentage Mr. Warner was receiving? 

11 A No. 

12 Q. Now I want to lasUy ask you aboul the check itself, 

13 which is .Government Exhibit 32.004. 

14 MR. FARDON: If we can pul that up, please, Ray. 

15 BY MR. FARDON: 

16 Q. You testified thai this is the check that Slate Farm 

17 actually issued pursuant 10 this claim? 

18 A Yes. 

19 Q. And the amount on the check - I wonl go back to the 

20 firs! page of the other exhibi~ but $10,509.44, is that the 

21 total negotiated amount thaI appeared on the first page of 

22 the claim file that we just looked at? 

23 A. Yes. 

24 Q. So was that the entirety of what was paid out under this 

25 daim? 
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A. Yes. 

2 Q. The check itself is paid 10 the order of George H. Ryan, 

Sr. and Lura Lynn Ryan; is that right? 

4 A. Correct. 

5 Q. What would the normal policy be in terms of writing the 

6 check out where a public adjuster is involved in the claim? 

MR. GENSON: ObjecUon. Asked and answered twice 

8 now. 

9 MR. FARDON: Judge, no! in the conleXl of 

10 discussing this particular check. 

11 MR. GENSON: No, he discussed it in the context of 

12 the contract, discussed it in the context of the negotiation. 

13 Now he is discussing it in the context of the check. He has 

14 asked it twice. 

15 MR. FARDON: I will ask a different Question, your 

16 Honor. 

17 BY MR. FARDON: 

18 Q. Sir, you didn1 put lash Warner on this check; is that 

19 righl? 

20 A. No. 

21 Q. Why no!? 

22 MR. GENSON: Objection. The check speaks for 

23 ilseW. 

24 

25 

3 

4 

THE COURT: Overruled. 

You may answer. 

BY THE WITNESS: 

A. We were asked not to. 

MR. FARDON: That's all mY.queslions, your Honor. 

THE COURT: Cross-examination? 

Mr. Genson. 

15518 
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CROSS-EXAMINATION ON BEHAlF OF THE DEFENDANT WARN 

BY MR. GENSON: 

8 Q. larry Warner told you at the very beginning he was doing 

9 a favor; is that correct? 

10 A. I can1 recallihai. 

11 Q. Well, do you recall talking to the FBI agents about it? 

12 A. I donl know specifically if we used the word "favor." 

13 Q. Well, when you -larry Iold you he was in charge of 

14 nobody, didn1 he, right at the beginning? You knew tha~ 

15 didn't you? 

16 A. I can't assume that. no. 

17 Q. You can't assume it, or you don't remember it, or you 

18 don't know •. or it's not true? 

19 A. I don1 remember Ihal conversation. 

20 Q. As a meder of fact, larry Warner - you knew the name 

21 larry Wamer, is lhat correct? 

22 A. Yes. 

23 Q. You knew the name lash Warner. is that correct? 

24 A. Yes. 

25 Q. You knew the name lash Warner as being a fire. adjuster 

US George Ryan Et AI None 
A-000385 

lhafs in the business; is that correct? 

2 A. Thai's correel 

3 Q. You had worked with people thai worked for Larry Warner 

4 before; is that correct? 

A. Yes. 

Q. You had worked with people on what you call major 

losses; is that correct? 

8 A. Thai's correct. 

9 Q, "large losses" is what you called them; is that correct? 

10 A That's correct. 

11 Q. When you worked with them on large losses - by Ihe way, 

.12 how many employees would you have made - would you have 

13 worked with from larry Warner? 

14 A. I can't speculate as far as how many times or how many 

15 employees I had worked with, with his rompany. 

16 Q. All righL Bul you had worked with him before; is that 

17 correct? 

18 A. Yes. 

19 Q. Now, when you talked 10 the FBI agent- when you talked 

20 to the FBI agenl- do you remember talking to Ihe FBI agen~ 

21 Mr. Lombardo, on 10-28-2003? 

22 A. Yes. 

23 Q. Do you recall talking 10 him, sir> 

24 A. Yes. 

25 Q. Do you mean on that date him asking you questions and 

you giving him answers; is thai right? 

2 A Correct 

3 Q. When you talked to Mr. lombardo, you recall he was 

4 taking notes: is thai right? 

A. That's correc!. 

6 Q. Did you say to Mr.lombardo thai Larry Warner - or 

7 lanham would call Warner -lanham is you, righl? 

a A. ThaI's correct 

Q. - would call Warner slaUng something 10 the effee! 

10 that he was "just doing a favor for George Ryan as his friend 

11 and associate.-

12 

13 

14 

Do you recall saying thaI 10 -

MR. GENSON: Page-10-29-2003, Page 2. 

MR. FARDON: I object as sort of compound and 

15 confusing. 

16 MR. GENSON: All right I will withdraw it You 

17 are righl And then t will ask it again so it won't be 

18 confusing 10 you, but I don'llhlnk it was confusing 10 you 

19 Qndicating). 

20 THE COURT: Mr. Genson, lefs ask the neld 

21 question. 

22 BY MR. GENSON: 

23 Q. The next question was, do you recall on 10-28-2003 

24 talking to Mr.lombardo on thaI date and having - and saying 

25 to him. quote1 you recall Warner staling something to the 

1552() 
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1 A. Yes. 

l Q. And ... h.t ..... 1he purpose or p.-.paring these briefings! 

3 A.. To prepare George Ryan for the evenl and give him 

4 information about the event. 

5 Q~ So ODce these briermgs were prepared, they would be 

6 handed to Mr. Ryan! 

7 A. Yes. 

8 Q. Now, in terms ofthls particular one, does it relate to an 

9 evt.nt then scheduled at the- it indicates "the home of 

10 Richard '"Dicku and Michelle P'anillo" on Tuesday, August 13, 

11 1998; is thatcol't"ett? 

12 A. Yes. 

13 Q. And, again, just to give us some context,. August 18th is a 

14 few months priar to. the November 1998 gubernatorial election 

15 date; is that cOl't"ett! 

16 A. Yes. 

17 MR. FARDON: And, Ray, if we could jusi scroll down 

18 the page a little bit from there. 

19 BYlIm.FARDON: 

20 Q. Under Contact, what's the significance o.f Contact on one 

21 of these briefin~ sheets! 

21 A. If George Ryan were fo have any questions or one of his 

23 staff people needed anything regarding that event, they would 

24 f::ontact that person. 

15 Q. And the contad for this event is Mr. Warner, is that 

1/11J2oo6 Traoscript of Proceeumgs PM (Haosen, Attounian. Easley) 

1 corrt((! 

2 A. Y ... 

3 Q. And then belo.w that, under Staff, it has Ms. Twiss and 

4 your Dame and certain Citizens for Ryan numbers associated 

5 wi,h you guys at that time; is that right! 

,A. Yes. 

7 Q. Now, if we - the attendance for this one anticipated,. at 

8 the bottom of the page, is 70 people. 

9 And, again, the purpose of preparing this and saying 

10 that is to let Mr. Ryan know how rn.any people (0 expect; is 

11 that right? 

12 A. Correct. 

13 lim. F ARDON: If",. could look '1In. next page, Ray. 

14 BY lim. FARDON: 

15 Q. At the top of the page, it says: "Dignitaries: List will 

16 be provided," and then it says Description of Evalt and Iben 

17 it says Background. 

IS And, again, I'D get to the substance in a minule, 

19 hut in tenus of this - sort of these uregone:s of 

20 infortllation you're providing Mr. Ryan, was this your standard 

21 practice to provide this kind ofiDfonnation? 

22 A. y~itwas. 

13 Q. And under the Background section for this particular 

Jt"'I!ftm, if says: l'I'f.,arry Wame'r and Dick ParriUo have 

15 organUed this fund-raiser for yOl1. LaIlJ' hosted a similar 

15733 
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1 dinner for you last year at Lino's. Many of the same people 

2 wiD be in attendaQce (a list of those attending is attached). 

3 This year, (he dinner is being held at the home of Dick and 

4 Michelle PaniJJo. tI 

5 Is that what the first paragraph says? 

6A. Yes. 

7 Q. And then below- that, does it say: "Larry Warner and Dick 

8 PlirriUO have asked guests for various contribution 2moun~ 

9 De minimum donation is ~ per person, but most guests 

10 have c:ontributed ~OOO to $10,000 eaclL This event will nel 

II 5175.000"7 Is IIIaI wb.1 il says? 

12 A. y",. 

13 Q,. Ms. AUounian, do you remember, generally speaking1 this 

14 event! 

15 A. I did not attend lhe event, but I remember, J remember the 

16 event occurring, yes. 

17 Q. And Mr. Wamerwas a host of the event? 

18 A. Yes. 

19 Q~ And what did you do venus Mr. Warner dO' in terms o.f 

20 preparing for and hosting this event? 

21 A. 1 recaJJ us not having very muc:h - he - lhe logistics 

22 were taken care of by bimself or the PanilJos. We did not 

23 secure utering or anytbing like that for the event, because 

24 it was in the PaniUI)S' home and tbey took care of it. 

2S Q. Okay. As to some privale fund-r.tisus, would CFR provide 

111112006 Transcript of Proceedings PM (Hansen, Altounian. Easley) 

1 utering! 

2 A. Some we would, yes. 

3 Q. Okay~ Now, on Ibis one, you did nol? 

4 A. Correct. 

5 Q. And in terms of invitations, putting out the invitations, 

6 deciding who was on the list, did you at Otiuns for Ryan 

7 play any role of - in f::onnectiO'n with any of those things for 

8 this fund-raiser! 

9 A. I don't remember doing any of that for Ibis fund-raiser. 

10 Q. Okay. So, to your recO'lIection, ibis was pretty muth done 

11 by Mr~ Warner and Mr. Panillo? 

12 A. Correa. 

13 Q. Now, the even~ it §ys: tiThe event will net SI7S,DOf)." 

14 To the best of your memory,did the event net 

15 approximately about that muth money? 

16 A. I believe it did. 

17 Q. And in tennsofchat as compared to other private 

18 fUDd-raisers, wns it smaU, medium, large! 

19 A. I would say )..,rge. 

20 Q. Okay. Do you ~call any other private fund~raisers that 

21 netted more thaD $175,0001 

22 A. I don't recan any right DOW, DO. 

II Q. If we'd just If)ok hricOy at the nut page. 

24 'IlUs is a memo upder the header of "George Ryan, 

25 Governor" tf) Mr. Warner from you d..,fed September 11th, 1m, 
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1 at the Pennebakers'! 

2 A. Yes. 

MR. FARDON: And if we could flip over to tbe next 

4 page, please, Ray. 

5 BYMRFARDON: 

6 Q. Does .h. list of atwnd"", include, abo.t balfway down the 

7 page, Larry and Cindy Warner and indicate "Owner, Lash, Warner 

S & Associates"! 0<. you see that! 

9 A. Yes. 

10 MR. FARDON: Nmt', that's an:my questions about tba. 

11 e>hibil. Thankyou. Thankyou,Ray. 

12 BYMRFARDON, 

13 Q. Ms. AJtoIUiian, I want (0 lUk you to next look at 

14 Government's Exhihit 28-0~ and tl!is is a document that 

15 references "George H .. Ryan F'lll3.J1ce Committee Dinner, September 

16 1st, 1998, U which is tile same month as the fhud-raiser you 

17 just testified about. 

18 Can you first just ttll the juro~ Ms. Altounian, 

19 what lhe George Ryan fmance committee was. 

20 A. The finance committet: was organized spec;ifically in 

21 relation to this event, and it was a 510.000 commitment. With 

22 that 510,000, you purchased a table. 

23 And some finance commil1ee members would write a 

24 check for SI0,{lOO, othen would commit to seD a table of ten 

25 SIJ,)OO seats or some combination of. 

111112006 Transcript of Proceedings PM (Hansen. Altounian. Easley) 
1 Q. Okay. So to get on the committee required some sort of 
;2 commitment to nDse SI0,000 orpaySl0,OOO? 
3 A. C.rn<!. 
4 MRFARDON: Andif ....... ldj.stlookbridly.tthe 
5 next page. 
6 BYMRFARDON: 
7 Q. And is this one of the pages that list the committee 
8 members! • 
9 A. Yes. 
10 Q. And do you see tmt'ard the oottom right-hand side of the 
11 page, "Lawrence E. Warner" Lash, Warner & Associates"! 
12 A. Yes. 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
'2) 

24 
2S 

Altounian - direct by Fanion 
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Q. Do you know whether Mr. Warner wrote a check himselffor 
2 10,000 versus raised it through other people in connection 
3 with this dinner! 
4· A. I don't mow. . 
5 Q. Above him, two people, there's the D ..... Donald U_ 
ti Did you maw who Mr. Udstuen was while you worke4 for 
7 Citizens For Ryan! 
8 A. Yes, 1 did. 
9 Q. G<nerally who was Donald lTd ....... ! 
10 A. I kDewbim t. be a good friend.f George RyaD'sand 10 
II .... ",at the M_Society. 
1,2 Q. And did Mr. Udstuen have any role, _..,.lIy speal<iDg, 
13 in connection with Ota.ens For Ryan or fund-rai.Dg efforts! 
14 A. Yes. He was a Setrefllty'sOUb ....... her."d hew •• ld 
15 .ccasionaIIy talk t. Susan Twiss regarding Iimd-nismg 
16 matters. 
17. Q. Anddidhehaveth ........ in ......... the .... intime 
18 I-",,"orl<ed f.rGtizens For Ryan! 
19 A. Yes. 
20 tl-... :N(lW~ we)ve looked at some fund-raisers related to tbe 
21 1998 21Ihematonal =npaillD. Prior t.I998, did Mr. W ......... 
U also host and- participate in certain Citizens For Ryan: 
23 fond-raisets! 
24 A. Yes. 
lI!iJ"~ -'~-.,AIId. in fart, in !he flTSl abimt th.t I sh.wed :roll, 
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Ms. Altounian, 2s..069, wbicb was the briefing sheet for the 

event of Mr. Warner and Mr. Parillo, there's a reference to 

HLarry hosting a similar dinner for "~ou lasl year at Uno's," 

MR FARDON: It's.n the !bini page of that 

exhibit; RaYt under background. 

BY MR FARDON: 

Q. Do you see the second senfence there says, "Larry hOSled 

3. similar dinner for you last)'ear at Lino's. It And $0 thac 

would have been a reference to: the faU of 1997; is that 

A. Yes. 

Q. ADd do you reca!lthat, in f.act, then: was a fund-raiser 

hosted by Mr~ Warner at Lino's in "the fall of 19971 

A. Yes. 

Q. As you sit here today, do you recaU or know how much 

Mr. Warner raised for Mr. Ryan in that fund~raiser'!' 

A. I do not. 

Q. Now, in addition to thaI fund~raiser - you started, you 

said, in early '96; is that cotTed? 

A. Yes. 

Q. Were there one or more other fund~raisers that 

Mr. Wamerhad some role in or some pal1itipation in while 

you were thert: prior to 1998? 

A. I don't recall specifically, 

Q. Okay. Well. let me ask you to look at just a couple 

111112006 Ttanscriptof Proceedings PM (Hansen. Altounian, Easley) 

other documents beginning with Govemmeof's Exhibit ~7. 

MR FARDON: If we can pall Ih.t ..... ",Ray. 

BY MR. FARDON: 

Q. And I just want to askyou briefly, this is - I don't 

speak Italiant so I won't try.o read it, but this is a 

fund--rniser. Under the where part, it says the Galleria 

.~"bet1i on West Erie here in Chicago; is that correct? 

A. Yes. 

Q •. .And the date it says is Thursday, October 17th, 1996; is 

that correct! 

A. Yes. 

Q. So this is six or seven months after you bad started at 

Omens For Ryan! 

A. Correct. 

Q. ADd tIIere appears to be a Jist of Hmmittee members 

associa1cd with this fund-raiser a1 the bottom of the page; 

is tbatright? 

A. Yes. 

Q. Now, on the f.r right-band side, serond I. last, d. y •• 

see LarryWamert chainnan, Lash Wamer& Associates! 

A. Yes. 

Q. Aud ifwecould just I.ok brielly .t the next page, is 

this one of these briel"mg sheets that you and M.s. 'l\ris:s 

prepa~ batk in 1996! 

A. Yes. 
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Q. Regarding. this eveu~ and it was characterized: as a 

cigar event honoring Secretary of State George Ryan., What 

does that mean, a rigar event! 

A. 1lJe theme was there was, I believe" cigars available. 

Q. Oluty. And af the bottom of the page, does it indicate 

attmdatKe of2S0 people and alsO' it says media Jonathan 

Scott from Otiatgo C~ is that right? 

A. ColTKt. 

Q. Now, the next page, indicales that the event should net 

S75J)OO; is that correct! 

A. Yes. 

Q. Sort of halfway through lbe background «<lion. 

And then last, lastly -

MR.. FARDON: If we could jusl go to the next pagt; 

llioy. 

BYMR.FARDON: 

Q. Under the committee members, it may be a UttJe bit 

easier to read again toward the botiom, it says Lash 

Warner - it says Lan')' Warner, cbairm.an~ Lash Warner 

As$otiates as a member of this committee. 

What did it mean to be a member of a committee 

conntded to a fuqd-raiser, Ms. Altounian? 

A. That you would solicit attendees fo .. the event. 

Q. Now, there·s a couple or more doe:uments in this file 

that fd just like to .ask you briel1y about, beginning with 

1/11/2000 Tr.anscript of Proceedings PM (Hansen, Altounlan, Easley) 

the next page, Ray, if we could. Sorry. Before that. 

This is a page,titled directions for tickets to be 

picked up at door. Do you rttognh.e what this is or know 

what this is'!' 

A. It looks like a wiJkalllist that was given to us.. 

Q. And in terms. or - whm you say a will-tall list, it's a 

wiIkaD list, isiS George RYan event, October 11, 1996, 

which is the datt of the cigar event. 

A. Correct, for .ba • ..... t. 

Q: ,\nd 'lriU·<aU lis. me.aning wha.! 

A. Meaning we probably didn't receive their response 

ourselves, SO we were to leave reservations at the door for 

.besepeopi .. 

Q. Okay. ,\ndinlennsoftbelopoflben..,itsays 

Dlino" State Medical Society, Don U_ and J. Holden. 

It has number ten plus. What does that mean! 

A. That they would be: bringing ten or more people with 

them. 

Q. Now, do you ReaD what the ticket value was (or tbis 

particul~r fund-raiser! 

A,.ldon··....u. 

Q. There is also a rl$t attached that was part of this 

event fde that begins at the next - at chb neJ:t page. 

Do you know what this, just generally speaking, 

what this Jist is! 
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A. This is the RSVP list for the event. 

Q. Okay. And I want to as:k 100 about a £oupJe of other 

names that appear on the event. On the ou:t page, Ray. Just 

a couple nalJ)fS I want to ask you about. 

In the middle of the pagt; do you see the name R..L 

Duchyssois, or Duchyssois! I'm not sure how you would 

pronounce it. 

A. Yes. 

Q. Do you Imow Mr. Duthyssois? 

A. Yes. I dOll'l_w him _ally, bull know -I knew 

orrum thl'Ough athens For Ryan. 

Q. And how did you knO'W o(him through Citizens For Ryan! 

A. He was a Secretary's Oub member and hosted, I.believe, 

at least one fund-raiser for George Ryan. 

Q .. Okay. Do you remember where that fund-raiser occurred 

that he hosted! 

A. I believe it was on his boat. 

Q. N-ow,ifwe (:ouJd flip two pagesfudher in 01'1 this list, 

toward the bottom of (he page, do you see lhe name AI Ronan? 

A. Yes. 

Q. I think five people up (rom the bottom. Did you know 

who Mr. Ronan was while you were at Otizens For Ryan? 

A. Yes. 

Q~ And who was he? 

A. A good friend of Stott Fawell and George Ryan's who was 

1/1112006 Transcript of Proceedings PM (Hansen. AItounian, Easley) 

a Secretary·s Club member and participated in numerous 

secretary - or numerous Gtizens For Ryan fund-raisers. 

Q. And if we could Rip to the next page. 

About two-thirds: or the way down, maybe a 1ittJe 

less, Ron Swanson and it says, ''Yes, one comp per GHR." 

First o( all, do you know who Ron Swanson was or 

did you know at the time?" 

A. Yes. 

Q. And wbowas het 

"A. A friend O'f George Ryan"s. 

Q. When it says, "Yes, one and then eDmp per G~'" what did 

that .nean in tonnection with this fund-ntise .. , 

"A. "Not to charge him for this event, that be would just 

receive .3 complimentary invitation to the event. 

Q. Okay* And thtu the last page of this Jist in connection 

with this fUnd--raiser, you see Mr. Warner's n~ toward the 

top ofthe p.ag.t; it says, ''Yes:, one"! 

A. Yes. 

Q. Okay~.And that's aD my questions about tbat exhibit. 

,\nd I apologize, Ms. A1louman. 

MR. FARDON: llioy, can we go ba<k •• thol exhibit 

real quick! :z8.007. ,\nd whatshould be page 10 of.be 

emibit once you're in it. 

BYMR.FARDON: 

Q. .Do you see - two below Mr. Swanson's name, do you see 
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1 A. Mine, I can't -

2 Q. t'm sorry. Is it oul of fOCtls? I will zoom in. 

Can you see that? 

4 A, Yes. 

5 O. fs this that index that you created? 

6 A. Yes. 

r Q. Okay. And it indicates Iile date Iile gift was received? 

8 A. Yes. 

9 Q. It describes !he gift? 

10 A. Yes. 

11 Q. Shows who gave it? 

12 A. Yes. 

13 a. And then there's a column that says Exception. 

14 Do you see Iilat? 

15 A. Yes. 

16 Q. Wh.l- it says Nominal Value at !he top. 

17 Do you see that? 

18 A. Yes. 

19 Q. And Iilat very firs! entry,lilat gilt is flowers, correct? 

20 A. Yes. 

21 Q. ts Nominal Value intended to suggest that the flowers had 

22 nominal vafue? 

23 MR LEVIN: Objection'to what ifs intended to 

24 suggest. Your Honor. Object to the form of the question. 

25 THE COURT: I'll allow it. 

1 BY THE WITNESS: 

2 A. Could you repeat it again, please. 

3 BY MR McCAFFREY: 

4 Q. Sure. Was this column - well, let me ask it a different 

5 way, if I could. 

WJ.1en you were preparing this book, did you put that 

7 information in that column? 

8 A. Yes. 

9 Q. You took over preparing this book from another person? 

10 A. Yes. 

11 O. Who had prepared it for a time period before Ihat? 

12 A. Yes. 

13 Q. Okay. Who did yau take It over from again? 

14 A. Leslie Nibby. 

15 Q. Lessee Nibby. 

16 When you took over responsib~ity far preparing this 

17 book from Leslie Nibby, did she exptain to you how she did it? 

18 A. No, because she was already gone when I _ed doing il 

19 Q. No one trained you on how to keep or maintain Ihis book? 

20 A. Correct. 

21 O. To learn how to do i~ you looked allhe old books? 

22 A. Yes. 

23 Q. And did the old books say Nominal Value in that column? 

"f5990 
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1 example, if we look al a "March honorary membership~ at the 

2 bottom. did you believe that you were supposed to assign a 

:3 dollar value to an honorary membership? 

4 A. I don'~ no. 

S Q. Would you have known how to assign a dollar value to an 

6 honorary membership? 

7 A. No. 

8 Q. On a few occasions, the travel staff used the book to 

9 confirm Ihat Ihank-you notes had been sen~ is Ihat right? 

10 A. Yes. 

11 Q. To your knowledge, Roger Bickel never looked at that book? 

12 A. I do nol know. 

13 Q. To your knowledge, none of George Ryan's accountants ever 

14 asked you to see that book? 

15 A. Nol me personally. no. 

lS (Counsel confening.) 

17 BY MR. McCAFFREY: 

18 Q. Ms. EaSley, in alllhe 28 years that you worlted for or 

19 around George Ryan. did you ever see Ron Swanson give him 

20 cash? 

21 A, No,ldidnol. 

22 Q. In all the 28 yearS thai you wor1<ad ror or around George 

23 Ryan, did you ever see larry Warner give George Ryan cash? 

24 A. No, I did nol 

25 MR. McCAFFREY: That's alii have, Your Honor. 

THE COURT: Mr. Genson. 

2 MR. WEBB: Mr. Genson, just one second. 

3 (Counsel conferring.) 

4 MR. WEBB: Just one quick question. 

5 MR. McCAFFREY: I'm sorry. Your Honor. I forgot 

6 somelhing. 

THE COURT: All righl 

8 BY MR. McCAFFREY: 

9 Q. We talked eariier about gilts being given by Citi>ens for 

10 Ryan 10 lobbyiSts? 

11 A. Yes. 

12 Q. Did Citizens for Ryan aiso give gifts to political 

13 supporiers? 

14 A. Yes. 

15 Q. Because political supporters were important to Ihe 

16 organization? 

17 A. Yes. 

18 

19 

20 

MR. McCAFFREY: Thars il 

THE COURT: Now Mr. Genson. 

CROSS-EXAMINATION 

21 BY MR. GENSON: 

22 O. I just have a few little questions. 

23 A. Okay. 

24 A. y.",. 24 MR. LEVIN: How many? 

25 Q. ·Did you.believe when you were creating this book - for 25 MR. GENSON: For1y-seven, forty-seven questions. 
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MR. MITCHEll: Righl 1 

MR. FARDON: And then, Your Honor. the next one 2 

does relate to instruction H, if I'm reading it right It 3 

relates to an application of this McCormick principle in the 4 

mail fraud context. 5 

We have made our argument. We don't think it 6 

applies in this contexl We made our argument in that regard 7 

yesterday. You know, I defer to the Court as to whether it 

wants to hear further argument on the issue. 

THE COURT: Well, this one, we talked about this. 

Mr. Martin, and I know I'm - I know that he talked about it 

in connection with the United Stales versus Martin case, and 

I understood that case to hold that the standards really 

aren't different 

MR. MARTIN: Your Honor, I read alilhose cases 

this morning, did some independent researdl. 

I think Your Honor's reading, as expressed in your 

opinion and yesterday, is correct. If you want me to give an 

argument on it, I can. 

MR. FAR DON: Judge, I did say yesterday, and I will 

reiterate, the government's position is that Martin does not 

hold that the McCormick principle applies in the mail rraud 

context. 

I can and I have re-read Martin, as the Court 

recommended yesterday, and we persist in that view and 

opinion. 

I can argue the matter, if the Court pleases. I 

don't want to take up a lot of the Court's time. 

I certainly think that - and I said this 

yesterday. I don't expect to disabuse Mr. Martin of his view 

and I don't expect that he i~ going to disabuse us of ours. 

I really think it's really just the Court's decision and the 

Court's ruling. 

I will also note that if the Court were inclined to 

give this kind of instruction, there is a different principle 

at issue, and that is at the end of the second paragraph, it 

says: "Only when a person gives a campaign contribution, 

knowing that it was given in exdlange for a specific official 

act, does the conduct violate the bribery or official 

misconduct statute." 

THE COURT: Now, we should be back to mail fraud, 

right? 

MR. MrrCHELL: Yeah, thars a -

THE COURT: That's a typo? 
. ~ 

MR. MITCHEll: Yeah. 

MR. FARDON: And then assuming that's a typo and 

we're back to mail fraud, the reason that's i"naccurate, 

Judge, is there is this separate prong of mail fraud 

liability related not to bribery, but to concealment of an 

undisclosed financial conflict of interest 

8 
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And that specifically the Court has already ruled, 

it will provide an instruction along those lines, and we 

argued that at some length, was government's instruclio~ 65. 

So ii's really - the only component is it's 

inaccurate in this context. And I - it is not to say that 

that inaccuracy couldn't be cured, but it is inaccurate in 

this context. 

THE COURT: Because you're saying that there could 

be mail fraud in other circumstances? 

MR. FAR DON: Thars correct. 

THE COURT: Right. I think this instruction should 

be limited to - well, it kind of is. 

U's limited to the campaign contribution context, 

isn't it? 

MR. DeJONG: The last sentence is specific to 

campaign contributions. 

MR. FARDON: It is that, Judge, and I guess the 

point is if the Court is - and, again, the government 

objects to this. I want to be very clear about that. 

If the Court is going to instruct essentially a 

bribery, a McCormick type bribery instruction onto the 

federal mail fraud statute, then, you know, I think the Court 

has to be careful not to undo the other prongs of the mail 

fraud statute. And-

THE COURT: But the point here - okay. The point 

22463 

here is that we need to make sure that this instruction is 

drafted in a way that makes it clear that we're talking about 

only that form of mail fraud that would involve campaign 

contribution receipt, because there are other forms of mail 

fraud, there are other violations, there are other potential 

violations of ihe mail fraud act that don't have anything to 

do with this. 

MR. BHACHU: But if you gave a - Judge, ~ you 

gave a - just talking out loud here. 

ff you give a campaign contribution where you 

didn't disclose that you had given the campaign contribution .. 

that would be a circumstance there where a campaign donation 

would violate the mail fraud statute outside the parameters 

of the instruction, I think. 

THE COURT: RighI. 

MR. FARDON: Thars the poin~ Judge. 

THE COURT: That's a good poin~ that's a good 

point 

MR. FARDON: And Ihat"s essentially what 65, 

government's instruction 65, which the Court has accepted 

modified, speaks to. 

And I do think it requires some rewriting of that, 

of that last sentence, if the Court is inclined to give this 

instruction. 

I also do want 10, you know, state again, and I 
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Let's re<:all what the defense attorneys said the 

case was about and what the defendants were up to in shar 

Now, you wiD recall Mr~ Gillespie was the 

09:55AM gentleman who gavc the opening statement on behalf of 

M.-. Warner. And Mr. GiUespi~ in his opening statement, 

described Mr .. Warner as being one of your neighbors, one of 

your ptefS. He talked about Mr. Warner as being a penon 

with an extraordinary work etlric. In getting the contrm:ts 

10 09:55AM and _that .rellt. ,uhje'" of this '-Mr. Gillespie 

11 

12 

13 

14 

said that Mr. Warner roenly nsed infonnation that he learned, 

that everybody, all businessmen knew. 

AttOrding tl) Mr. Gillespie, Warner did it without 

the assistance, without the direc:tion, without the input of 

15 09:56AM George Ryan~ who never participated in Wamerts efforts to 

16 

17 

13 

19 

gel his business. 

According to Mr. Gillespie" as Warner became 

financially secure, be didn't stop working.. Itwasu·t about 

the money. It was about the challenges, Mr. Gillespie S2id. 

20 09:56AM According to Mr. Gillespie. Mr. Warner did his 

21 business in the opeD, as a private citizen.. 

Mr. Webb told you 1haf Mr. Ryan got no corrupt 

payments, that no one got cheated out of anytbing, that 

George Ryan bad almost nothing *0 do with leases and 

2S 09:56AM contracts. 

2 

3 

6 

9 
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Be just signed tbem after proCessionals and 

attorneys had signed off on them. George Ryan didn't know 

the details of LaITY Warner's business rclationship with 

dien.., a«onlil:tg \0 Mr. Webb. 

Larry Wamerwas a skilled, talented, respecttd 

businessman, according 10 Mr. Webb. George Ryan went out oC 

his way - out of his way.- to make sure that employees 

weren9 t supposed to be doing political work on state time.. 

With n:spect to the IG, inspector general>s, 

10 09:57AM investigation, Mr. Webb said that none of them were swept 

11 

12 

13 

14 

under the rug ~ that the evidence would clearly establish 

that nothing was done improperly with I1!:Sped to tbe JG 

investigations. ~ investigations took thtir nortrtal course. 

accordmg to Mr. Webb. 

15 09:57AM You havenOW' beard the evidi.'JIft. You baveseen the 

16 

17 

13 

19 

e:dlibits that have come in. So which was it! Was this just 

government operating:as it shoul~ out in the open, with no 

ODe gdtiog cheated out of anything? Wamer just pumring 

challenges, not doing it for 1he money! Or was this a 

20 09:57AM be .... yal.rthe polbfi< trust? 

21 Does the evidence that you bave heard in ihe past 

live months sbOW' (hat these defendants are just like your 

fri~ds and neighbors! Or does it show that ffJey were ill 

fact part of a seJed dub of corrupt. arrogant politician. 

25 09:58AM and. profiteers who were willing to seD t;heir public ortice 

22832 
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for their own pel"$ooal benefit? 

The answer is obvious. And the truth has 

ov~gty come: to light during the past rIVe months in 

this courtroom. The evidence has proven bey~nd a reasonable 

5 09:58AM douht that George Ryan and Larry Warner are guilt)' as charged 

in this indictment with pillaging the stat~ stealing from 

the ta:r..paye~ fixing contrads and leases (0 line: their 

3 

TIle notion that Larry Warner was just Jike one of 

10 09:5:8AM your neighbors, doing business in the open, without any 

11 

12 

13 

14 

.assistance from Geo.-ge Ryan is preposterous. The notion that 

LaITY Wamerwasn~t doing it for the money also doesn~t 

squaJ'ey in the least. with the evidence that you have heard 

in this case. 

15 09:58AM The notion that these leases and contracts were 

16 

17 

18 

19 

merely done in the ordinary course of busin~ flowing from 

the bottom up, is likewise ridiculous. 

The evidence has established thai again and again 

Ryan steered these contraclS and leases to Warner or other 

10 09:59AM friends, like Klein. 

The evidence has fur1her t:Stabiished that Wamer 

was exactly like Mr. Fardon told you, shaking down these 

vendors and exploiting the inside information that he had 

obtained frolll Mr. Ryan. from George Ryan, to make money hand 

2S 09:59AM over fist for himself~ 

3 
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Warner hit the jackpot during George Ryan's tenns 

as secretary of state and as governor. arou~ S3 milJion.

S3 million in total benefits in leases and contracts Larry 

5 09:59AM George Ryan also made out very nicely with all the 

3 

hidden benefits that he was receiving as part of tile COrTUpt 

partnership that he had formed with Warner, Swanson, Klein, 

and the othen. 

You have heard of 12 days of Ouistmas. 'Ib.is was 

16 lO;OOAM 12 years OfOllistm:as for Ryan, for Ryan·s friends and his: 

11 famiiy,with aD of the vacations, tbegifts, themoney,the 

12 benefits that they received during tbis period~ 

13 The people like Larry Warner, Ron Swanson, and 

14 Harry Klei~ who were on the receiving end of so much 

15 10:00AM government money. did a very nice job of taking c:a~ of 

16 

17 

18 

19 

George Ryan. 

We have on the S(rttD now a picture of George Ryan 

durin& one of the free stay$ that he had in Jamaica. Thi.s: 

was the villa that was ownr:d by Harry Klein, 1he gmtieman 

20 10:OOAM who ended up getting .... of lite _ tha"s lite ",bied or 

21 

22 

this case, the lease at 500111 HoUand. 

This wasn'. the only trip that ~"Ryan took 

during these years. There were many trips, many - much 

personal travel during this time period. 1bere was Jamaica 

2S 10;OOAM in January, there w.as CanclUl in February, the NCAA finals in 
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Mardl, Orlando in May, Lots: Vegas, Nt'W York, aDd on ami on it 

weD!. Yes,'lbelarryWamers, the Ron Swansons, lb. Harry 

JQeins took ~rt! of George Ryau quite nicdy during these 

U years in office. 

5 UkOlAM Now, there are a number of chargee in this 

indictment that yon will hear about.. But the (ort! of the 

t.ase is this: That George Rymt as a public official, had a 

duty to provide honest serv:ius to the: people of lhe state of 

Dlinois who had ele<ted bi ... And the evidence in tIIis case 

10 10:01AM bas sIlOWft tb.t be repeatedly violated IIlat doly. Jle violated 

11 

12 

13 

14 

Ibat doly by giving stat. benefits, b .. 'on .... '1s ""d 

le.ases~ to. his friends - Warner', Swanson, lOein - wh.ile at 

the same time they were providing various undisclosed 

6rnutciaJ benefits to him and his family and to his friends. 

15 10:01AM The benefits included free vacations, loans, gifts, 

16 

17 

18 

19 

campaign amtributions, as weD as lobbying money that Ryan 

assigned or directed to his buddies. 

In short, Ryan sold his office. He might as well 

have put up a "for sale1t sign on the office. 

20 10:OlAM 

21 

22 

23 

24 

or if the mil: is working. A little bit of feedback. 

ntECOURT: Youc:;:mslideitfUJ1herdown~ That 

will belp. 

MR. LEVIN: As Mr~ Fardon told you in his opening, 

25 lO:OlAM this case is aU about a breath of public .run. It was a 

4 

6 

8 

<) 
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breach of trust. It was accomplished through lying aDd 

C()Drealment and deceit.. 

'The lying and concealment served two purposes.. 

Fint, in the actual commission of the crimes; that 

10~02AM is, the steering of the leases, the rDing ortbe oonkads. 

The lies and concealment were part and partel of bow those 

deals wen: done in order to make it hard for anyone, whether 

it be the public or Jaw enrorceme::n~ to get behind tbat 

wrtain to see what was going on, to see the rampant 

10 10:OlAM ,orrupllon!here. Thatw .. lbe fi ... t part oCwhy Ibelies 

11 

1Z 

13 

14 

and concealllleSlt were SO important. 

The second pu~ for the lies and the deceit was 

the cOVentp after the fMt, what they hM done. In other 

words, covering up, lying about what had occurred when the 

15 10,03AM _galion began and subsequently wbich led to the 

16 

17 

18 

19 

prosecution. 

But Jet'sjust recall briefly some of the 

cnureahmmt, deceit, and lies by both Warner and Ryan, both 

.at the time of the transactions as weB as after the fact.. 

20 10:03AM Irt terms of Mr. WarDer and the acts of concealment 

21 

21 

23 

24 

and deceit, SDme of them thaC we- have seen during tire course 

of the evidence in this trial" Larry Warner concealed his 

inte!RSt in the Joliet property. 1li.is was the hWldisg on 

Maple Road that ended up beh.1g leased for the administrative 

25 10:03AM secvi,es department, in whi,b larry Warn« buried his name, 

22836 
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buried his name in layers of paperwork. 

He did_something similar with mpect to fht: 

JIeIlwood property - the Bellwood property - in ... hich be 

buried his name in layers of paperwork with respect to that 

10:03AM prope...y as w.l~ 

And with respect to both of these ads of 

. (OIlCealment, there was e!videnc:e tbat he.aDd George Ryan 

distusst:d·this, that he told George RyaD that ht: was burying 

bis name in layerS fipaPet'Work. 

10 10:04AM Larry Warner concealed his effort to buy property 

11 

12 

13 

14 

fordle secretary of state's office. You will remember that 

before he hough. that Jolief property on Maple Road, he had 

c:oosidered buying another property in Joliet. 1lUs was a 

property owned by a man named D;nryl Minor. And in 

15 10:04AM ronnedion with that purchase, Lany Warner used his 

16 

17 

18 

19 

secretary, Anne! McGuitt, on the offer, when she had 

absolutely noO,ing to do with the transaction, used her 

essentially as a fronf person on that tnmsaC:Don to conceal 

his involvenwnl. 

20 10,04AM Lal'ry Warner concealed his ADM lobbying role. ADM, 

21 

22 

23 

24 

of course, was the stickers company. And early on in .be 

Ryan years Lany Warner had shaken them down and was starting 

to get monfhly payments from them for a number of years. He 

never registerr:d as a lobbyist for ADM. There was never a 

IS lO:05AM public filing indicating that Lany Warner was a Jobb),ist for 

4 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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ADM over aU these years that he was getting money from them. 

Larry Warner concealed his lobbying role in 

connection with Viisage. V'tisa~ wag the company. of fOnrse, 

IIlaI prodo, .. lb. digital dm.",s licenses. And larry 

1&:05AM Warner, when he hooked up with them and was getting money 

rrom them, he got a certain an10unt ror every single digital 

driYer's license: tbat was produced in this state. He never 

registered for Viisage. In fact, anolber man, the front man 

in this transaclion, was a man named' Irwin Janra.. I'rMn Jann 

lO:05AM was the registered lobbyist. Once again, Larry Warner is 

behind the curtain. 

La"" Warner concealed Don UdstuenYs receipt of ADM 

money. Now,you will retaU that Don Udstuen testifted early 

in the case- or tbat early, in around 1991, Warner tame to 

10:05AM him and tbey mode tIIis ,...,..ngement Ib.t bad tbe bJessjng oC 

George Ryan wherr:by Warner was giving Don Udstuen a cut of 

(be lobbying money that be received.. lhat cut was exactly 

ooe--1binl of the lobbying money tbat Warner got from ADM and 

Crom mM, was being siphoned olf to Udstuen. 

10:06AM Well, of course, the role of Udstue.n, his receipt 

of money was concealed both hy Udstuen never being registered 

as a lobbyist Cor ADM - there was Ile\'er any public filing of 

that. And in addition, the money is siphoned through this 

American Management Resources, another entity~ So once 

10:06AM again, ,oncealment witb respect to ADM. 
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Similarly, with respect to mM, money being 

siphoned offfo Udstueo, concealment beuuse Udstuc:n is Dever 

registered as a lobbyist for IBM, and the J'I'IOUeY also is 

siphoned and funneled through American Management Resources., 

10:06AM the company of Alan Drazek. 

Finally, Warner conrealed Swusonls J"Keipt or 

Viisage money. Ron Swansoo,a dose friend and crony of 

George Ryan, got S36,pOO: of Viisage money for doing nothing, 

just like Udsluea had go_ the ADM and IBM money for doing 

10 10:07 AM nothing.. And Swanson - Ibis $30,000, SwansCHI got it because 

11 

12 

13 

14 

George Ry.m wanted him to get it for doing nothing, ~o Warner 

gave the S36JMN) to Swanson. Tbereis no filmgindicating 

that SW3JiSon was ever a lobbyist for' Vtisage.. Viisage is 

DCrtr told about Swanson's role mth rr:sped to that money. 

15 10;07AM So you tan see concealment. con«alment, 

16 

17 

IS 

I? 

concealmeJlt, and deceit throughout tbe commission of these 

offenses. 

George Ryan. Geo~ Ryan lied "peatedly, botb at 

the: time of the commission of the offense as weD as after 

20 IO;07AM the ra<~ 

21 

21 

23 

24 

One of the biggest lies that George Ryan told in 

wtmeClion with the offenses is these Jamaican payments,. the 

Jamaican payments that he was making to Harry Klein in 

wnnecrion with his stays in Jamaica year after year. 

25 10:OSAM You willrecaU that George Ryan, fora numberGf 

4 

7 

8 

? 
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years,. went down to Jamaica. He gifts Harry KJejn a dtetk 

that's generally ror SI,OOO, and he gets $1,000 cash in 

rerum. So it's free. He is nDt paying anything for it. 

But when the iuvesti~tion - wben things £orne to 

10:08AM light and the public karns about the Jamaica stays, George 

Ryau publicly says, "I paid for those stays down there. H 

When the FBl interviews Goorge Ryan aOOut the Jamaica stays, 

be says., ffI paid for them. tt 

They are lies to. cover up the conflict of interest, 

10 10008AM to cover up his misconduct in getting these f'ree slays from 

11 

12 

13 

14 

someone that he is giving a government ~ to, the &uth 

Holland lease. 

S. many or (bese lies .... lies bod. that George 

Ryan made to the public when tbings: began to tome- to ligbt as 

15 10:08AM well a$lies tbat be made to law eufortementwhen Ibe 

16 

17 

18 

19 

investigation got underway. 

George Ryan lied about the secretary of state: 

leases.a:ud contracts that are the subject of 1his case. Once 

ilgain, wben the publi< looked into anything, whtn the press 

20 I0:09AM looked into. it, when law eoror<ement looked 411 it -looked 

21 

22 

23 

24 

into it, Geo~ Ry .... basically said be had D.tiling to do with 

the secretary of state leases and contrads, eveo though we 

know again and again, a. k.as1 with respec. to. LatTy Warner, 

with respect to Harry Kleiu and Ron Swanson, he was right ill 

lS IO:09AM 1he middle or these transactions. He is the one who steered 
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these leases and contracts 10 these men.. He knew esaclly 

what was going on.. His IiDger ~ 00 - bis fmgers 1't'UC on 

these transactions.. 

George Ryan lied about his contact with Larry 

10:b9AM Warner in (onnetuon with tbese leases and cootr.t.dS, Hed 

publicly about the fact that he and Wame,r had in fad 

communic.aled abottt tIleJn, these tonlrads and femes, and he 

denied (bat publicly. 

We haw: a wp now, which was shown during the 

10 lO:IOAM trial, of a statement by George Ryan in June of2002 in which 

11 

11 

13 

14 

he Iit:s about bis involvement - or his conw:rsations with 

Larry Warner. 

(Said videotape played in open court.) 

MR. LEVIN; Just an outright lie. 

15 10:IOAM Itbink the mit: may stiU he too loud or feedback. 

16 

17 

18 

I? 

THE COURT: It might be that when it picks up in 

botb of Ib .... I think Iba. might he Ibe.,. you mow ",bat -

MR. LEVIN; Is this ODe still CD! 

THE COURT: So that's not the e'1planatiOn. 

20 10:10AM MR. LEVIN: I wonder if we can just tum tbat one 

11 

22 

23 

24 

on and tunt this Oft ofT, ir I stay right around here. 

TIlE COURT; S....-e: 

(Brief panse.) 

TIlE COURT: You know what? It's really not 

lS ID:IOAM bothering nw; but if it's bothering you, you should-

31612006 Transcrip! of P .... eedlngs AM (levin Closing) 

MR. LEVIN; Wel~ 1-

THE COURT: Yon are worried that it's ootbering tbe 

jurors? 

MR. LEVIN: Yf;S~ I arn jusl worried that then is 

5 10:11AM some feedback. 

6 

9 

10 

11 

11 

13 

14 

15 

16 

17 

18 

19 

10 

21 

21 

23 

24 

25 

Is that on! 

TIlE COURT; 11'. on. 

MR. LEVIN: Okay. 

Gelling back to the lies that George Ryan told 

U}:llAM during tbe investigatiOJl and after tbe m'ftStigarion. George 

Ryan lied aOOul the inSpector geneta1 department and what was 

gDing on with the IG department~ both publicly and to lhe 

FBL He d~rned that these IG investigations of fuIJd..taising 

tickets or people who were se.lliDg Jicenses in Drder to gel 

10:11AM money for fund~raising tickets" he d~med that those 

investigations were thorough, that they were getting to .he 

bottom of any indication of fraud, "that those investigations 

were punued vigorously~ 

~eRyanliedaooultheGrammmoDey. YouwiU 

10,llAM ..caD (bat Phil Gramm, wilen he ran for President, the 

primars in 1??5 .... d m6, Geo~ Ryan got some money from 

Ibat campaign. 1 believe it was arouod $11,000. He actually 

iii_led or assigned that il be paid t. his daughters. 1Iu. 

ultimatdy., later on when he files amended returns in late 

lO:1.2AM 2001, he lies to lhe IRS about it, claiming .hat 'be Gramm 

22842 

22843 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (341 of 448)



3 

8 

9 

3/6/2006 Transcript or Proceedings AM (Levin Closing) 

c~mpailn bad wanted him to be paid, which, of course, was a 

fie. 

George Ryan lied about tbe DeSantis money that he 

received. You willruall tbat Anthony DeSantis was an 

lO:llAM dderly gentleman who testified during the case. He 

testified about ghing George Ryan sevual checks., four 

checks that were broken down into S500 amoun~ and it was 

done at the reqUfSt of George Ryan. George Ryan had asked 

bim to break it down; give one 10 George Ryan, one to his 

10 10:12AM wif~ one to George Ryant! SOD; and one 10 the 

11 

12 

13 

14 

daughter4rHaw. And George Ryan did it in order - breause 

he thought tbt was a way that he could 1utoid putting it on 

any public disdosure form. That was George: Ryan"s idea. 

When this is - comes up in the investigation, he 

IS 10:12AM lies 10 abe FBI about it,sayjng; "No, no. That wam'tmy 

16 

17 

18 

19 

idea fo break the checks up in fhat way," which, of course, 

it was. 

George Ryan lied about his $SO gift polity when the 

FBI interviewed him about that, clail11ing that he had a $50 

20 lO:13AM gift policy,. .hat he wasn't taking gifts in exress of $SO, 

21 

22 

:u 

24 

which, of cour:se, we know ftom the evidence, evidence that 

came in toward the end of the case, that he was taking gifts 

in excess ofS50. 

And George Ryan lied about numerous tax issues.. 

25 IO:I3AM One that tomes to mind is Nanty Smith -

6 

7 

8 

9 
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MR. GENSON: This is my onty objectiont but with 

regard to the statements and witb rq:ard to the.ax issues, 

these do not apply to Mr. Wamer. 

TIlE COURT: I am going to remind the jurors that 

10:13AM some of the evidence you beard was admitled with respect to 

one defendant but not anotber, and I will ask that you 

ftJQember those instntdions as you listen to the arguments as 

Mr" Levin, you may proceed.. 

10 10:13AM MR. GENSON: I WOD't intelTUpt again, Judge.. I 

11 

12 

13 

14 

wiD rely OIl the jury. 

1m COURT: Thanky ... 

MR. LEVIN: When I say George Ry.., lied about lIIe 

fa:s: issue, you wiD remember Nancy Smith. was dlf: woman ~ho 

IS IO:13AM testified. She was the caretaker for George Ryan's 

16 

17 

18 

19 

mother~m..law. She testif"ted that she got $6,000 of campaign 

funds i:u 1998.. She did DO campaign work, yet George Ryan, 

when he spoke to Dean Olsen, a reporter - and this came in 

through stipuJati.n - George Ryan tells the public through 

20 10:14AM thisnporfer-hesaysthatshedKlcampaixnw.rk. Heis 

21 

22 

:u 

24 

trying to jusfify spending eampaign money on her, whith was 

just a romplete and utter lie. 

It goes on and on. You can take your pick. The 

lies, Ibo c • ...,.I ..... ., lIIe _., there is plenty .nt in 

2S 10014AM this_ 
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Now, ifthi$ was just business as usual, if this is 

governmeat in tbe open, if this is the way it was supposed to 

be done, what·s aU this Jying abouf! What's all this 

tonceaJment and deceit, if this is just your ru;ighborwith 

lO:14AM the extraonlinary work elruc, who's nof in iftor the money! 

What's it aU aboutr What's aD this lying about! 

Mw no mislal<e about it, ladies and gent'-. 

The nooon, as expressed by Mr# Webb in his opening, ahat 

George Ryan was meJ't:Iy n:lying on profession>ls, was rdying 

10 10015AM on professionals ror recommendations and was not inVolved in 

11 

12 

13 

14 

this conspirary is nonsecse. From beginning to endt George 

Ryan had his fingerprints all over these Jeases and contracts 

that are: invoJved in Ihis case. 

He was integrally and personaUy involved in many 

15 10:ISAM of the ads which form tMs conspiracy. 

16 

17 

18 

19 

Let's take a look at another slide which shows 

George Ryan's personal involvement in many of these 

transartions. 

George Ryan had personal involvement in the South 

20 100ISAM Holland transacti.n. That is the lease t. Han}' Klein. H. 

21 

22 

:u 

24 

was the one who set that process in motion to get that lease 

to Harry Klein. George Ryan had per.;onaJ involvement both in 

the: Joliet lease as well as the Bellwood leases that went to 

Larry Warner. 

2S 10:ISAM Once again~ George Ryan sets those things in 

3 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

:u 

24 
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motion.. George R)'M is there when LaITY Warner tells hint 

that his name is buried iD paperwork. GeorgeRyan is calling 

secretary of state ernpJoyees.. telling them about the Joliet 

and Bellwood deaJs. 

10:16AM George Ryan had personal involvement in the LintoJD 

for. He got a commission for it.. That deal starts with 

George Ryan and Ron Swanson talking al><>ut it in George R_'s 

office. 

10!16AM George Ryan had penonal involvement in the 

inspector gmeral matlen.. One of the most memorable 

personal involvement incidents of George Ryan is wheu he 

t.alks directly to Russ SOOn .... ld, .no .r II><> IG 

inl"eStigaton, in connection witb a NaperviUe: 1994 

10:16AM investigation of sorneone who mayhavt: been selling 

rund....-aising tickets as part of a stheme where they .a.R 

selfinX6..,.,...i1legaJly. George Ryan talks persooaJJyto 

RtlSS Sonnar~ and after that tonvers;uion, that 

invesogation is shut down. 

10:16AM 

In connection with the Direr company, George Ryan was the 

.. ne who, when he leamed tbat they ........ - that bis ...... 

_pIe, tbe professi .. aJs, we ... trying t. rmse the 

speafltaOODS for that CODtntt to open them up to greater 

10:17AM co.rnpeti1iou, i!ts George Ryan personally who shuts that dOWQ, 
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reverses it so that the specifications remain as they are, 

favoring ADM and favoring money for Larry Warner. the 

3 lobbying money that Larry Warner is geHing. 

George Ryan had personal involvement in the V"nsage 

5 lO;17AM transaction, the digital driver's liceose transaction. Vou 

6 

8 

9 

'Will recall .hen:: is evidence about an attempt by George Ryan 

to 3fJ"ange what's called a marriage between a company called 

Unisys and Viisage. And his attempt to form that marriage 

between two com"panie:s had nothing to do with any state 

10 10:17AM interest, any legitimate intenst. 'The attempt to form that 

11 

12 

13 

14 

marriage was fot nothing - no other reason than to spread 

so.meofthe lobbying money to more than one of George Ryan's 

cronies. That was lbe purpose of tbat at1empted marriage. 

George Ryan had personal involvement in the 

IS lO:18AM HoneyweUIJBM transaction. You will recall the testimony of 

16 

17 

18 

19 

Robert Cook, Bob Cook. He was a lobbyist. He lestified 

early in Ihe case about going to med George Ryan arler 

Warner and Udstuen had tried to shakedoWlJ Honeywell for money 

..my in George Ryan's 'erm. And Bob Cook fOld George Ryan 

20 10:18AM dired'1y what Warner and Udstuen were doing in tbat 

21 

22 

23 

24 

conversation~ 

George Ryan's personally invoived there. 

George :Ryan, of cout"Set is penonaUy involved in 

the Gramm campaign • .As 1 indicated, he bimself is getting 

2S 10:18AM money from the Gramm campaign. 

2 
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George Ryan, of course, is penonaUy involved in 

Citizens for Ryan aDd tax issues.. He is the one who decides 

bow much CFR money is going to be spent. He is the one 

walking around with that CFR credit card, spending the mooey~ 

5 10:18AM And George Ryan is penonaJly involved in the 

6 

7 

issuance of low-digit plates. That was a perk that was given 

out to people. In particular, it was given f)l1t to 

Mr. DeSantis in this case. And George Ryan walked aroUDd 

with a - had ~o approve every low-digit plate that was 

10 10:19AM granted during his tenD as sec:retary or state. That's what . 

11 

12 

13 

14 

Srott Fawell te:stif'ted. That was how interested George Ryan 

was in the low--digit plates. 

Now, what were the governmental benefits that 

George Ryan was giving out to Lury Wamer~ to Ron Swanson, 

15 lO:19AM 10 Harry Klein during tb~ yeaTS .in offite! 

16 

17 

18 

19 

Our case is rorused on a numberofJeases and 

conlnlds that were awarded during Gmrge Ryan's tenn that 

benefited Warner, Swanson, and Klein.. And I am going to put 

these up on the screen, and we ~ going to be talkiug about 

10 10:UAM them, I am and Ms.. Barsella is, in the course of our remark.<; 

21 

22 

23 

24 

'oday-

So the leases we ate talking about - and I have 

al ..... dy menliooedmany or them - are the .JoIie • ....., cbaC 

was the: lease tbat Larry W"amer gOI; South Holland, that's 

25 lO!~AM Harry lOeio; BeDwood is another Larry Warner lease; Unwin 
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Towers was the one that Ron Swanson got a commission on; and 

17 North State, that was early in Ryan's tef'Dlt '91~ '92 time 

framr- Larry Wamergo. a commission on that one. 

The contracts that we are going to be focusing On 

5 10:20AM .... d that were tbe focus of the CJtSe are the American Decal 

6 

7 

8 

9 

Manuracturing, that's the ADM vehicle sticker contract; the 

IBMlHoneyweU, the mainframe computer conCrad; Affordable 

Temper.atuJ'e Control, this was:a contract th2twas given early 

on in George Ryan's 'h!rm.. 

10 10:20AM You may remember there was a man named Ken Brodsky 

11 

12 

13 

14 

who got a contrad ill around 1991. ':92 to provide some 

heating equipment - or jo do some work dOWD in SpringrJdd. 

This was a friend of Larry Warnert
$. And after .his man got 

the contract, Larry Warner then shook him doWlJ for payments 

15 10:20AM for a percentage ofthe money that he was getting from the 

16 

17 

18 

19 

state contract. 

1bere is the Viisage contract. There is: tbe McPier 

lobbying contract. TIle McPiel' lobbying con1ract is the 

contract that nelted Ron SwansOll 5180,000 over a three-year 

20 10:21AM period.. It's a lobbying contract wltere he did ne:d to 

21 

22 

23 

24 

nothing and got SUKi,OOO ror it in the time frame t99 - or 

2000,1001, and 2002, I bell .... 

And fmally, .bere is th. Grayville .oolrad This 

was for a state prison. And you will recall tbe evidence was 

25 10:21AM tha. George Ryan tipped off Ron Swanson .ha' Grayville bad 

2 
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been selected for the site of a state prison. This was in 

approximately late February of 2001. Then, .after reteiviDg 

that tip, Ron Swanson went out and ripped off the people of . 

Grayvill£ by charging .$5O~OOO for .a: lobbying contract when 

10:2lAM the dedsion bad already""" made. They, nonelbeJcss, paid 

him to lobby to get Grayville selected as the site when 

they - Grayville had already""" selecled as tha. site. 

Now, it is important to keep in mind-and lbave 

already alJudtd to this Wamer-Udstuen arrangement where the 

10:12AM monty was shared. 

Arld the Wamer--Udstuen arrangement, we heard about 

it through the testimouy of Don Udstum as well as the bank 

J"e('ords that show this one-third of Warner's money for' ADM, 

for mM, that he was receiving was siphooed off to pay Don 

10:2lAM Udstuen ror paying nothing - f.or doing nothing. \Vbeq Warner 

set up that arrangement with Don Udstuen in around 1991, he 

told Don Utlstutll .hac it had .,.... hI_ by George Ryan and 

that be, Warner, was taking tare-was taking tare of George 

.But Wamtrwam't .be only one who was taking UTe 

or George Ry .... Ryan had simi ..... arrangemenls wilb people 

tike SW ..... n and Klein, by .. bieb these indMduals ...... 

giving Ryan or his: famity various things or value - like 

free vacations, gifts, other benmls: - at tbe same time 

10~22AM that Ryan was giving them government mooey io the form of 
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Jeases. 

Now, Mr. Webb told you in his opening that you 

would Dot bear about any corrupt payments of money going to 

Geo'l" Ryan. 

5 10:23AM But the notion that we don't have a fase unless we 

can show that LaITY Warner or Ron Swanson pmd George Ryan a 

7 specific: amount of usb for each dirty deal, that is simply 

not the Jaw. 

We will talk about the Jaw more btu, but U's 

10 lO:23AM important to lteep in mind that there is more than one kind of 

corruption. And Mr. Webb's effort tOo reust this case in 

terms of whether a cash bribe was paid is misleading and 

should be rtiectcd. 

During the testimony of man)' witnesses in the case" 

IS 10:l3-AM like Mr~ FaweJl, the defense asked them whether they had ever 

16 

17 

IS 

19 

seen Mr. Ryan take any money to inOuencc any decision or 

action. And again and again people said no.. Well, George 

Ryan may have been greedy, but he was not stupid. 

He did not make announcements or press releases 

20 10:23AM when Warner, Swanson, or Klein gave him or his family 

21 

22 

23 

24 

something in order to influeMe his derision--making. The 

loans, the vacations, the olher benefits did not come in 

packages with bright red lettering that said, '''Ibis is to 

infiuence you." 

25 !0:24AM Most importantly, keep in mind that (his is not a 

6 

7 

8 
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case in willch a public official had a spei::ific price for each 

official ad that be di~ like a menu in a restaurant where 

you pick an item and it has a particular price. The type of 

corruption here - that type of corruption where you give me 

10:24AM this, I will give you that, is .rten referred t. as. quid 

pro quo. 

The corruption here was more like a mea] plan in 

which you donlt pay for each item on the me.mL Rather, there 

is a cost thaf you pay, an ongoing tost, and you get your 

10 10:24AM roWs. 

II 

12 

13 

14 

And for Warner. Swanson, and Klein itwas not a 

cash bar. This was an open bar during Ryan's terms as 

secretary of state and as governor. 

Now,. one thlng.you need 10 keep in mind, t001 as 

IS 10:l4AM you consider the evidence and the proofiD this case is that 

16 

17 

18 

19 

tile benefits - the bt'nerdS do not have '0 go to the puhlit: 

oOidal himself. They cant as they were in this case in 

many instaDc:es, lead to his f8llU1y or to third parties to 

whom lila' be has direcCed they be given. 

20 ltJ,25AM Let's spend now a couple minutes talking about the 

21 

22 

23 

24 

charges in this case. And later on in the dosing argutneDt, 

we will discPss iD more detail the elements as to these 

various charges that the law requires us to prove for you to 

find the derenm.nls guilty orthese very .ff ....... 

25 10,l5AM But as to the crimes themselves., here is what I:be 
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defendants are charged with: 

Count 1 is lhe rac:ke1eering conspiracy. 1be 

pJ1lars of this case - there are aJotaJ ofn charges. But 

the pillars "rthe <lISe are ..... Iy the ... cke_g 

10:2SAM conspiracy charged in Count 1 and the mail fraud scheme that 

is cbarg,ed in Counts 2 through 10. 

Now, j1lSt .a few words about the concept or 

tonspiracy~ A conspiracy is nothing more than an agreement 

to commit criminal atts.. It need not he in writing or any 

10 10.20AM sort of formal agreement. A racketeering conspiracy is, in 

11 

12 

1l 

14 

essen~ an agreement to commit certain kinds of crimes that 

are cooneaed in a pattern. The different kinds of crimes 

that Defendants Ry.an and Warner conspired to comwt, 

accoming to the indidment~ included mail fraud ll utortion, 

15 IO:26AM bribery, money laundering, and obstruction of justice. 

16 

17 

IS 

19 

The racketeering conspiracy that is the centerpiece 

of this case bad two purposes: performing offici.aJ 

governmental ads for the personal and financial benefit of 

Ryan, Ryan's family memberS, Citizens for Ryan, and cutain 

20 IO:20AM of Ryan's associates, including Warner and Swanson; and 

21 

22 

23 

24 

second, promoting, concealing, and otherwise protecting the 

purposes of the racketeering enterpl'ise from public exposure 

and possible criminal prOs«utiOD. 

The mail fraud scheme that is charged in Counts 2; 

25 10:26AM through 10 was a scheme to deprive the citizens of Illinois 

4 
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or money, properf1,. and their right to honest services of its 

officials, including George Ryan. hi other words, it was a 

scheme to cheat the citizens and taxpayt'n oflllinois out of 

.heir right to the honest services of George: Ryan and other 

5 10:27AM public oIlitials. 

6 

, 
10 

II 

12 

i3 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Now; under the m.iI fraud Jaw; as the Judge will 

uplain to you, jf there is a scheme to defraud as charged in 

the indictment, any time there is a mailing, say or a letter 

or a check, that is in furtherance of that scheme, then that 

10:27 AM can he charged as a separate crime,. a separate COWlt in the 

indictment. These various counts, 2 through 10, are in fad 

various different mailings of meclt.! or" say, pa.)'1'PeDts in 

cOllnedion, forinslanct.., with Lany Wamer's lobbying money. 

Let's move on now to Counts 11 through 13. These 

10:27 AM are the counts in which GeQrge Ryan is charged with raise 

statemerJt$ that he made during mterviews with the FBI, which 

Agent Ruebenson testified to at the end or the government's 

CODDt 14 ch.lll'geS Warner with extortiO», attempted 

10;28AM extortion in connection with his attempt to get money from 

the sl'k.br company ADM in September of199'S. You win 

rocaU that • man named Aristotelis Mpougas ,_cd .bout 

that extortion. He was a mall who had become the president or 

ADM. 

IO:28AM Counts 15 and 16 are money laUDdering tounl$, and 
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But in addition, in the secretary (tf state's 

(tff"ace, we had the governmental structure. And the 

governmental structure we are now putting (tn the S('reeA,. 

Incidentally, 1 should IdI you that I wm try I. 

10:33AM remember to mentioo wbat uhibit numbers each of these things 

we are putting Dn the SO"ef:II is. I may forget. Ifl do 

forget, we have tried to put es.hibit stitktn (to eacb one of 

these things lhat I will be putting on tbe screen.. So in 

forget it, if you wao'10 jot;, down, feel flUl1o. 

HI 10:34AM There are some things. I ~ be putting on the 

11 

12 

13 

14 

S(l'eeD during the course of my remarks that are not in 

evidence, that are not eshibits, $0 you won·t have tbem wheu 

you deliberate. Those things won'. have exhibit numbers or 

sticken on them as they are put up on the streen. 

15 10:34AM But in any event, this is Ihe organizational chart 

16 

17 

18 

19 

of the secretary of s.tate's office. 

So we have the CFR organizational .:hart. We have 

the Q'R. The O'R and the 508. 

One oCthe problems, which we will talk about 

2() lO:34AM later, is that Ryan and FaweU often diverted or essentially 

21 

22 

23 

24 

stole the se(tetaIJ of state workers, who are Dn Ihis chart, 

in order' to do canlpaign poJitital work as part of tbe 

Crtizens for Ryan strudure. 

Now, CFR was much more than a political 

25 10:34AM organization. eRR took in large amounts of money" and that 

4 
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money was contro11ed by George Ryal4 

He copld spend it rorwhatever he wanted~ political 

or personal. 

or course., ifbe spent it personally on himself~ be 

10"-.3SAM was supposed Co declare it on his income tu returns. 

6 em W3S, ror.U inrents ""d purposes, George 

Ryan's pot of gold. It was his tampaign rund, but it was 

mu.:b more than that. It was his 9pense money, it was his 

retirement fund, it was his uest egg all wrapped np into one. 

10 10:35AM Whatever you w.ant to call it, it was his to spend 

11 

12 

13 

14 

for whatever he chose. And as it was replenished year after 

year by these rund .... ismg ticR'ts by the .... to' secretary of 

~te anployees, many of whom were Jow-Jevd emp)oyee:st they 

wen the ones who were,. in large measure, replenishing that 

15 Itl-.35AM rund, O'R mud. 

16 

17 

18 

19 

Nowt many of you may have worked at offices where 

ea.:b year someooe (ollecb for some dlarily events or Girl 

&oul coolO., or bigh school band trip. This was dilTerent 

This was.3 brice--a-year (:oJledion to pony up for the boss' 

20 10:35AM 6pe.rlSe account and retirement fund. Now, that's not what 

Zl 

22 

23 

24 

they called i4 but you have sun what he was using the money 

for. And it was, as I said, in errett, his nest egg. 

We ... talking big dollars here. O'R .... k in 

around SI6 million in the -98 campaign. That pot of gold, 

25 Itl-.36AM thai ... 1 egg still lotaled S2:.3 .mllion .flu George Ryan'. 
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1995 .:amp.aign for govemor# And] have on the strem the )).;2 

for the end of 1998. 

Now, aU of this ti.:~~sdling, ihis fund·rnising 

ticket-selling" was going on regldarly under George Ryan's 

5 10:36AM watcb al the ~relary Dfstate1s office. And he knew it, 

and everyone al the secretary of state's offICe knew it. 

Setretary ofstate employees working for Ryan were 

expected to buy ti.:kets for Ryan fund~raisers. There is no 

question that the employee sales of fund-raising tickets were 

10 10:36AM the single greatest source of money for Qtizens for Ryan. 

11 

12 

13 

14 

The employee ticket sales - and several people testirled to 

this. The employee ticket sales amounted to around $500,,000 

veryear. 

Now, hue is Ute tit-kef distribution list which 

15 10:31 AM Nicole Altouoiant the CFR fund-raiser, testirted about# You 

16 

17 

IS 

19 

see thai it breaks down by departmenls. nis is Govemment 

E:dIibit 18w4}16 in whicb if's broken out as to bow many 

rund~Nlising tickets are to go to cam of the departments at 

the set'rctary of state"s office. 

20 !0:37AM AIld you will see that the largest allotment of 

21 

22 

23 

24 

fund~~ising tit'kets g& to the drivers servites department. 

Those are the ones who are issuing driver's liceDSUt' 

induding CDL licenses, to drivers whO' are out then on 

Dlinois highways.. 

25 10:37AM Employee ticket sales were the fuel that kept the 

2 

3 

4 
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CFR machine going during the s:ecretary of state yean. 

George Ryan knew that it was wrong and in violation of his 

own policy for these tickets being sold at the secretary of 

state's office to these employees. And he knew that Ibis 

10;37AM S5OO,ooo: didn't just drop out oftbe$~~ 

6 The evidence has shown that Gectrge Ryan was very 

proledive .and defensive ahont the CFR. money. He treated it 

8 as his pt:l'$ouai nest egg over the years, and he ewQ lied (0 

his highest aides and advisors aho~t the money in that 

10 10:38AM account. 

11 

12 

13 

14 

Both in the '94 and the '98 campaigns, there was 

evidente that Ryan lied to Ji'awell.3oout the money in the 

xcount. Essentially botb those campaigns, '94 and '98, 

George Ryan bad taken $OlJ1e money, shifted it to another 

15 Ur38AM' atcount, and dido't tell F:rwd1 about it. And when Fawell is 

16 

17 

18 

19 

looking into it, can't figure out why there isn't enough 

mooey, Ryan essentially lies to him, doesn1t tell FaweU wbat 

be has done with the mone:y~ He misled FawdL He mislead 

Juliano as to bow much money was in the CJ:i'R bank :lccounts 

20 l{)-.33AM be:c:ause he wanted the money for him.se.lf, wanted it ror his 

21 

22 

23 

24 

This nest egg contept was so significant that not 

.. Iy did Ry.n j;e 10 lIaweD, bul it ..... caused Deb Detmers, 

the woman who was the fUlld--raising chief at CFR at the time, 

25 10:38AM 10 he demoted by l ..... U .nd olherwise seared 10 death be<auso 
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she was blamed for this deficiency that rully didn1t exist. 

It was only bKause Geor-ge Ryan was lying about the amounts 

in the account. 

Now, as you have heard and as I have afn!.ady sai~ 

5 10:39AM the "",rotary.r ......... pIoy_ played a big part in ~ 

Ryan's nest egg. But employee ticket sales Wf!re not the out)' 

. 7· source of funds for Qtiuns for Ryan. 

There were :also private fund-raisers that helped to 

bring in money for Citizens for Ryan. 

10 10:39AM ) am now putting Gn the st:tun Government 

11 

12 

13 

14 

Exhibit:zs..069 .. This is a memo concerning a fund-raiser that 

was put on by Larr,y Warner in August of 1998. Nitole 

Altounian, who was one of the women whowas involved in 

(und-raising foor CFR, she testified about lhis particular 

15 10:39AM fund-raiser, testified that she retaUed it as being the 

16 

17 

18 

19 

single largest fund-raiser trult bad been hcld in the '98 

campaign. $17s,ooo in funds were raised in this particular 

umpaign, attording to Ms. AUoUllian. 

So there wen: fhe:se private fun~-raisl!:rs in 

20 lO:46AM addition to the ticket sales by secretary of state employees.. 

21 

II 

23 

Now, what did George Ryan do With aU this money 

that be was taking in from Otiz.ens for Ryan? Some orit was 

spent on the campaigns, but a large portion of it, a large 

portion was spent to finance George Ryan's lifestyle. All of 

2S 10;4()AM the .-neals at Uno's,Nitk's FlShmarket, the other fancy 

2 

6 

9 
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Chicago restaurar.tts, the travel, the gifts, thac CFIt pot of 

gold was based on keeping that fund-raising money flowing to 

support thallir .. tyle. 

I now - we are putting on the saeeD - this is 

10:40AM Government Exhibit 27-016. This is one month of Ameritan 

Es.press credit card invoices for the CFR credit card.. ADd it 

gives you a feel for.he lifestyle thai was being financed by 

these em litkel sales. 

December 7th, Tavem on Rusb. J:>eamber 8th, 

10 10:40AM J.maitabo •• ph .... Decemberlllh,ShubertTheatre. 

11 

12 

13 

14 

. Dec:t:mber 11th, Nick's F'lShmarket. Detember 14th, Madison's. 

December 14, another Madison's. Det:ember 16~ Lino's 

restaurant.. December 17th, Benihana. 

Hundreds and bundreds of dollars for these fancy 

IS 10:41AM _"u_1s in OUtage Odd r.rtravel. 

16 

17 

18 

19 

Det:ember 17th, another Lino's. December 17th, 

Ravisloe Country (lub. December l1st, Riva restaul'aJ'lt. 

l>eeember llnd" Uno's,. Lino's, Linots, and on and on it goes. 

TIle CF.R fund-raising ticket sales were financing 

20 IO:4lAM this great Ur<Style. And under no tiraomstan ....... Georg. 

Z1 

21 

23 

24 

Ry;an going to allow anyone: to do anything that would cut that 

flow of money orr~ 

Which bl"ings us now to the inspector general 

depart.,..,1 and b ... Georg< Ryan used .be inspeclor general 

25 ID:4lAM depart..-I'. pro'eclthis perronal po •• rgold lbal be bad. 

22865 
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Nothing - nothing illustrates the deep-sealed 

cormptiou and rrand in George Ryan's secretary of st~te 

years better than his approacb jo the inspector general 

offICe, the IGts office, as it is known.. 

5 10:41AM Basi<ally Ryan used the IG as !he ........ r 

protecting thai em po' or gold . 

Now, what was the IG supposed to be? The IGwas 

supposed to be the watchdog of injegrity, ofhonesty in the 

system.. 11Jey were supposed to be the ones, if there was an)' 

10 10:4.2AM wrongdoinC!.ltO matter who had committed it,even up to the 

11 

12 

13 

14 

bighest person in tbe office - that is, the secretary of 

state himself - they were supposed to be the ones who would 

find out about it,. who would investigate ij, who would bring 

it to light, who would do what needed to be done to stop it. 

IS lO~42AM That was their job,. 10 protect integrity and honesty. 

16 

17 

18 

19 

Thaits not the what they did during George Ryan's 

terms :as secretary of state.. 

And nothing illustrates George Ryan's approach to 

the IG department better than the December 1994 memo that 

20 10:41AM Scott Fawdl gave I. Goo'll' Ryan. 

Zl 

22 

23 

24 

Now, this is Government Exhibit 01-O19~ It's 

December 14th, 1994. It's a memo thaj FaweJl sends to Ryan 

:at the end of the first term of setretary of state.. This is 

a memo that discusses the reorganization - proposed 

2S 10;43AM reorganization of the secretary of state's offices and other 

3 

4 
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('hanges that FaweH is recommending. 

He addresses jhe IG department in this memo. Ij's 

on Page 10, which we are going to look at now. 

He disaIsses De.an Bauer,. Who's the inspector 

5 10:4JAM genera1t and talks about - says in this portion of the memo, 

8 

~'This is another 100gb One for you personalty, I know. II Keep 

in mind he is talking to George RY3IL ~ know Dean's 

healtb" - that's Dean Bauer- "is not good~ but tbis plate 

need$: help. My suggestion is we truWe Dean and get rid of 

10 10:43AM Jecbu 
- Jeth was one of tbe iuvestig:atol"S - "and start 

11 

U 

13 

14 

over. Dean touId go to Jackts shop" - that's Jack 

Pet:coraro - "in a deputy or chief deputy title if we c.aJI 

IllOVe Win Th .... pson. .. 

This is the key, most revealing part of this mem~ 

15 10:44AM the part J am going to read now, 

16 

17 

18 

19 

"Let~s get someone in there who woo't screw our 

II ~ •• .someone in there wbo won't screw our 

friends" won" ask about fund-raising titla:ts.. .. 

20 10:44AM What is he talking about? What's he talking aboutt 

21 

12 

23 

24 

It is dear. It's dear dlat Fawdl views the IG departmmt 

DOt so mucb in terms of what thty should be doing, but more 

jp tenns of what they should not be doing. And the number 

one ~oa1 is jo get an IG department that win not: Strew our 
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Nowt who are these friends that FawdJ is talking 

about in this memo! 

'Ibis is a picture - this is Government 

Exhibit 01-015. These are the friends. 1bese are the 

lO:44AM friends that FawdJ is referring to in the memo. 

In the middle of.his picture there is a wo~ 

-named Marion Seibel You have beard some testimony about 

her. She was: a person who worked at the McCook CDL faciJity 

who evmtnalJy - this tomes later, Im~ She ends up 

10 m:45AM gelling ..-..sled. They lind that she bas sold S8Il,OOO in CFR 

11 

12 

13 

14 

tickets for-overtheyeaT$. A woman whots being paid 

somewhere around 30,000 or so has sold S80,ooo in tickets 

over the years. 

This.is a piclure 0' the friends who were the 

15 lO:45AM cornerstone of the Ryan eFR lIl3thine. And th~re she is, rigllt 

16 

17 

18 

19 

at George Ryan~s side, the $8O,OOOwomao, Marion Seibel. And 

who knows how many dinners at Lino's or Nitk's Fishmarket 

were due to am: efforts of Marion Seibel and other secretary 

of state employees who were semng. these func.f..;.wing 

20 lO!4SAM tickets year after year. 

21 

22 

23 

Z4 

Now, getting back to tbe December '94 memo, another 

important thing to keep in mind is that memo walt right to 

Ge.rge Ryan. George Ryan is in !he loop. and h. personally 

approves the corrupt proposals lut -are made by Fawell. 

25 lO:45AM That's important for it couple reasons. 

.; 

4 

5 

6 

7 
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First, !he fad Ibat Fa",.)) felt wOOortable 

talking in that memo as openly as: he did about a (onupt 

purpose shows the relationship ~n the two mm} a 

relationship thai had _lirmly planted in !he lale 19805 

lO;46AM and was based on a deep and mutual understanding and 

agreement as to the "onup. objectives and purposes of public 

ollie:<. 

Suond, the memo demonstrateS and underscores again 

thai Ryan was directly in lhe loop and rully endorsed and 

10 lO:46AM supported the corrupt actions that occurred during hls years 

11 

12 

13 

14 

at the secretary of state.. 

Any politirian of integrity who received a wmo 

like this, endorsing an action as "orrnpt as being proposed 

by FawclI, .. oDld bave rlred F_d1o. !he spot. Not only 

15 10:46.u1 doesn'l Geo'll< Ryan fire FaweU, he adopls the 

16 

17 

18 

19 

recommendations of FawelL 

And as the testimony and documents demonstrate, 

Rya. goes ahead, he disbands the IG department, this ogeol!)' 

that is supposed 10 be protecting the integrity and honesty 

20 10:46AM or !he system. Disbands the ... , transfers the IG function to 

21 

22 

23 

14 

'the secretary of stale polite., where it effectively is put 

out to pasture 10 die. 

And these decisions are made with the lUll 

knowledge, ag-t, and _I.rthe ...... althe I .... 

:15 10:47.u1 George Ryan. 

2288B 
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Now~ let's spend.a couple minutes just talking 

about Ibis Dean Bauer and who he was. 

Dean Ba_ is the last _ you would _II. 

bead an IG department. He ..... incredibly loyal 10 George 

lO:47AM Ryan, was e;sentiaUy a political hack rrom George Ryan's 

days in Kankakee, and was iIKompetent and saw his job as 

being one thing and one thing alOfle~ To protect George Ryan 

and to make sure that George Ryan was not embarrassed. 

In similar fashion to die Fawell-Ryan relationship. 

commUDicatioa, of commitmeat to c:orruption~ 

In Bauer, Ryan ltad someone he could (;ount on to 

quash any investigation that got too dose to that goose that 

laid the golden egg, the Ryan CFR ticket-se1ling machine. 

15 10:47.u1 Now I want to go back now and discuss the repeated 

16 

17 

18 

19 

occasions in which fund--raising reared its utly head during 

IG investigations and bow again and again Dean Bauer, with 

George Ryanls full bacJOng and support, made sure that these 

investigations went nowhere. 

2IJ 10:48AM But before I do, • want to make a couple 

21 

22 

23 

24 

observations: about the corruption that Ryan9s IG was designed. 

10 protect.. 

The cOrTllpf practices that kept lbe money coming 

into CFR coffers had their cost, Ii (0$1 'hat is steep and 

2.5 lO:48AM probably can never be measured. Again and again, the 

5 

6 

9 

10 

11 

1% 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Z4 
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inw:stigators in the IG department found Jinks between the 

sale of CDL licenses to the purchase of fw:uJ,·raising tickets. 

There was a r<aI cost 10 that. Sei:rolory of sla., eTOploy<es 

under pressure to sell fuDd-raising tickets were taking 

lO:48AM bribes to issue CDL licenses to truck drivers whO' shouldntt 

have been out on the road, and the bribes were then wed to 

buy Ryan fund--raisi()g tickets. 

And that is haw the Marion Seibels of the world 

ended up being bosted at these Iun<b .. by George Ryan. At 

lO;49AM Jund1es not to honor their" diligent work:as secretary of 

siale employees, but to honor their extraordinary efforts in 

raking in money ror tlte Geo'll< Ryan CFR machin .. 

Now., by the time that Ryan n!'Ce:ived that 

December 1994 memo, be was well aware from aU these preyjous 

10:49AM incidents thai the illega! saJe or driver', li<enseS bad 

~ly _linked 10 fund-raising 6ckets. And I wanl 

to talk briefly DOW about tbe various IG investigatio()s that 

you have beanl about as part oftbe evidmce in tbis case. 

The firsl incident 1 wanl to talk about is 

10:49AM lIfidlolbian. And f.reach .rthese incidenls thal_ will be 

putting on the streen, \'R have in parentheses the namt. of the 

managers .r the facility who .. ero involved in thaI particular 

incident. 

Now, Midlo1hian is IIOt an incident that involves 

lO:49AM fondo-raising tickets, butJt is an incident that really 
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reveals George Ryan's approach to the integrilly of his 

office., what has mindset w~ if anyone had a good idea or 

any sort of idea about how thines could be improved, perhaps. 

to' protect and detect fraud. 

10:50AM Now, you. r«al1 that this was an roddent in 

which there was - the IG's omce, the S«n!:tary of state~ 

and the Cook Coun'Y Stace's Attol'Dey~s office were ha'\ringa 

jOint press conference concerning some arrests of set::retary 

of state employees for illegal activity concerning licenses. 

10 lO:SOAM And what happens during the briefing btIoreband, befoTe the 

11 

12 

13 

14 

cameras are rolling in the press confereDce, is there is .a 

m;m named Pat Quinn, who's head of the public infeg'rity unit 

in the Cook County State's Attorney's office. And he has a 

suggestion that he makes to Ryan 2S to' how maybe to prevent 

15 10:50AM ihis same sort offraud from happening in the future. And he 

16 

17 

18 

19 

tells Ryan, George Ryan, in the: presence of Jack O'Malley, 

woo's a State's Attorney, he tells him what his idea, what 

his suggestioo was. 

And Ryan did not want to hear it" bec:ause for Ryan 

20 lO:SOAM the seuefary of state's office was his own empire, and he 

21 

22 

23 

24 

was not interested in bearing ~yone·s idea of bow fraud 

mighl be <ul bad,. 

So when Pat Quinn, who was a professional who works 

in the State's Attorney, wben he makes bis suggestion Ryan 

25 10:51AM says 10 him - and this is from the testimony in tbe ca<j:e. 

4· 
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Tbe question was, "Sir" - and this is to Pat Quinn when he 

was on the witness stand.. 

"Sir, when you explained this to Mr. Ryan in (be 

presence of Mr. O'Malley, what happened nm! 

5 IO:51AM UA.. Mr. Ryan turned to Mr. O'J\.1aDey and, 'Fyou, 

8 

9 

Jack.. These are my guys.'" 

That is George R)"'II" allitud<:, his .pp .... cb to 

someone, a proff:SsionaJ making a suggestion as to how to cut 

hack fraud and corruppon in his office.. Be doesn't want to 

10 IO:51AM bear it. 

11 

12 

13 

14 

Now,)"'II w:il1.....n that Mr. O'!lblloy testified in 

the (aile. He didn't remember tbose remarks being made by 

Mr. Quinn. 

We also - tbe defense called a man named TIm 

IS IO:SlAM Touby. He didn't recall those eud remarks being made, but 

16 

17 

18 

19 

21 

22 

23 

24 

be did reC'aU that was generalty what Mr. Ryan was 

commuoicating during that session.. 

But io our rebuttal case, we called a man named 

Jerry N.ra, wb ...... the supervis.r for Pat Quinn, and he did 

But sure enough. Pat Quimt came hack to hioi offire and 

"'ported to Mr. N • ..,._tly wbat Mr. Rys had said. 

And Mr. N .... testified, given that kind of ... marl< 

from a publi(offidalt itwas not tbe sort of thing tbatbe 

25 IO:5lAM would forge!, aDd Mr. Nora did n.t f.rget iL And it did 
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happen exadly as Fal Quinn «stiFled. 

Now~ moving hatk to the chronology ofIG deplU1meDt 

il,,:idealll, the next .... cb .... nologi...Jly is the Libertyville 

incident in March of D93. 

5 10,52AM And the ~estimony (Onceming LibertyviJle W2S tbat 

8 

there were raids at the Libertyville driver's facility and at 

the Roma driver' SC'bool in Chicago. And they were based on 

infonnation that this man named Jim QuinJl - Jim Quinn. the 

manager of1be facility - might be illegally issuing 

10 10:52AM lie ....... 

11 

12 

13 

14 

The in ... lig.to ..... they go to the driving school 

thatl's involved in this scheme. They se.i:u fund-raising 

tidrets and cash there. They also go to the office of Jim 

Quinn, who w.rks.t the LibertyVille facility. 

IS IO:53AM And an IG investigator wbo festified in this case, 

16 

17 

18 

19 

a man named Mark Lipe, he rmds - in Quinn's ofJire jn a 

briefcase be finds 6S fund-nising tickets and $lSOC in ash 

in the briefcase of Jim QWnn~ 

Now, Dean Bauer, the inspector gen~I, be is 

20 IO:S3AM the~ He comes into the office where Lipe has found the 

21 

22 

~ 

M 

money and fund~raising tickets, and Bauer takes the envelope 

with the money and tickets from Lipe. 

And wbat is the first thing Dean Bauer does, first 

thing be does after he sees tbose fund~raising tickets and 

:zs 10053AM _y! H. immediately calls George Ry .... 

S 

Ii 

8 

9 
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11 

12 

13 

14 
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Lipe -!lbrl< Lip< ttstified. ae testirled he 

dido!t stand around listuing to exactly wbat Dean Bauer was 

telling bis boss, George Ryan. But we know that Bauer was 

not c:a1J.ing Ryan just to tell him or ask him what the weather 

IO:53AM wasllke in Springfield. 

AmI shortly all ... the disrovery.r the litkels and 

the money, George Ryan and s..n Fawell get on • pl ..... They 

come up to Li~ and they are briefed on the 

investigation.. And they are told in the: hriefmg aoout the 

lO:54AM discovery of the fund-nising tickets and the money. 

So if George R)"'II didn't lIIready know about the 

link the fnnd-nising tickets had to inega. activity, to the 

illegal sale of driver'S licenses, he certainly Jmew it by 

the Marcb - by March or 1993. 

10:54AM Now, moving fonvani, in March or 1994, a secretn:ry 

of state employee named George Offord was caught 011 tape by a 

'IV station selling fund-raising tickets to an auto rebuilder; 

inotherw~a business thatbew3Ssupposed to be 

regulating. IG inW$ligal ... RusS Sonneveld, who testirled in 

10:54AM this case, interviewed Ofl'ord', supervisor and is starnog t. 

look into wbat happened only to be told ~o go no furthe .... 

Shut it down. Dose it up. He was told tba4 and that 

investigation w.ent nowbe~ 

Moving fonvard to Apnl of 1994. This was the 

10055AM NapeMIle incident, whkb I Wked about briell)' befo~ 
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This involves Russell Nisivato, who was the manager of Chat 

facility. Now, what happens here is, SOme rMttey is missing 

from the facility, state money. lbese art reteipts and fees 

from the day's business at the facility. 

10:55AM So investigatorS Sonneveld and Hammer an: a~gned 

to inveotigate. This Russell Nisiva<~ he is the principal 

subject. Sonneveld and Hammer go out. They interview him a 

couple rimes, and his story keeps chmging.. He faih a lie 

detector test. And fund-raising tickets, fund-raising 

10 lO:55AM tickets ont:e again rear the'r ugly head here.. 

II 

I2 

13 

14 

Sonneveld and Hammer learn that Nisivaco had been 

given 50 fund-raising tickets. And by now Sonnt:\leld and 

Hammer know Ihat fund-raising tickets keep surfacing in these 

IG investigations. So given the e\oidence, Snnneveld and 

15 lO:55AM Hammer do exactly what you would want a trained competent 

16 

17 

18 

19 

thorough investigator to do. They try to follow up on tbis 

fund-raising ticket issue. 

Sonneveld gOl:S to Roger Bickel. Roger Bidrel was 

the lawyer) die legal counsel for the secretary ofsta~e's 

20 ] 0:56AM OfflCe. n.ey ask Roger Bickel if they - or Sonneveld asks 

21 

22 

23 

Z4 

him i,rhecan get the list of ticket distribution. And 

Bickel - Bickel nsponds to Sonneveld hy asking him, "Whose 

Fing side are you on!" 

In essence, Bickel adopts the approach of Dean 

2S ]O;56AM Bauer to this intemal investigation; that is, the job is (0 

3 
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protect George Ryan, not to expose any possible cOmJptiOJl.. 

In any event, Sonneveld th£n reports: back to Bauer 

about whats going on with the investigation. 

Bauer then tell, _.Id t. call George Ryan 

5 10:56AM pel"$onally. He gives him a phone number so that he can talk 

to Gi:orge Ryan peJ"SOnaUy~ 

Now, keep in mind, SonneveId has never talked to 

George Ryan personally about any inw:stigatlon that he has 

conduded, but now, the next thing he knows lsI he is on the 

10 IO::S7AM phone with the secretary of stale talking to him about wbat's 

II 

I2 

I3 

14 

going on in this partKular investigation. 

And be tdIs hUn what be bas done, that be 

discovered the (und-raising tickets, the results o( the lie 

detector test. And what bappens after that conversation with 

15 10:57AM George Ryan, where Geor'ge Ryan is put on notice ofwbat bas 

16 

17 

18 

19 

bappeoed, what they .... discovering? 

Within a day or two of that investigation 

Sonneveld - o( tbat anvenanon - I am sorry - Sonncveld 

is told by Bauer to write up a re~ do nothing more. Case 

20 c lO:57AM d~ 

21 

22 

23 

Z4 

Now. the Naperville investigation is: perbaps the 

prime example or hew the Ryan regime bandied investigations: 

when fund-raising titkets surfaced ;as a possible motive. 

Shut it down, close it UPt go DO furlher~ 

2S 10:57AM And why! GiYea aD the investigations that were 

<2876 
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being done by the IG, why was if on this one that Dean Bauer 

talked to George Ryan and Ryan wanted 10 talk personally to 

the investigator! Well, i« certainly wasn't to tommend him 

on the great job that be was doing, to encourage him to dig 

10!58AM deeper, to get to the bottom 10 see what had. happened.. It 

tertainly wasnff for that. That's what an bonest Ri:retary 

o( state would have done. 

George Ryan shut it down betause it was getting too 

dose to ihe golden goose of fund-raising Ikkets. 

10 10058AM Ti.ll1e and time again the evidmtt' has showa, when 

II 

12 

I3 

14 

those investigalions got too dose to fund-raising, they were 

shut down. 

Here is what Ryan had to say about investigations 

when he was interviewed in April of 1998; completely and 

]5 lO:58AM utterly false, and he knew it was fa.Jsewhen he said it. 

16 

17 

18 

19 

(Said videotape was played in opeD toun.) 

MR. LEVIN: Complete and utter false statements. 

Letts go batk now to the chronology of the other IG 

investigations and incidents. 

20 10:59AM The McCook fatility was tht fatility where Marion 

21 

22 

23 

Z4 

Seibel worked.. There were - as Investigator SonneveJd 

testirred. in late 1993 there was a lirst investigation 

involving possible tOmJption by 'Marion Seihd aDd a driving 

school. Then, over the next (ew monlhs or a year or so, 

25 10:S9AM there was a ~ond~ there was a third, there was a fourth, 
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all of which were linked in some way 10 Marion Seibel. 

By October of 1994, SonneveJd knew that Marion 

Seibel was a big ticket~seller~ And by tbat poiQt her name 

had $Urfated again and again in one form or another in 

10:S9AM conn«tion with four sepal"2te investigations.. 

That takes us to November 0(1994.. Sonneveld comes 

to work 0" November 13~ ]994 and sees a Tribune article 

about a fatal crash in W"l$tonsia and learns that Mariol1 

Seibel had given the driving jest to the petSOn involved in 

U:OOAM that trash.. So by this time, Marion Seibel is known as a big 

tkket seller. Her name has £Ome up again and again in 

connediol1 wilb people getting driver"s tic:ense:s. And now 

someone got a liu:n.se: from her, is involved in 3 fatal trash. 

And Russ SormeveJd proposed to do exactly what you 

l1:00AM would want a tntiued, conscientious inveStigator if) do: Look 

into the matter, see bow that driver got his Htense. 

So what does Sonueveld do! He talks to Dean Bauer, 

tells rum what be is going I. do, and B_ shuts him down. 

Before he even gets on base, so Co speak, before be even gets 

U:OOAM up to the plate, he issbutdowa in thisinvestigatiolL Let 

the Wisconsin autborities handle it. Sweep it under the mg. 

We"doo't want (0 mow what happened. If an investigation in 

.any way, shape, or form might expose the: CFR fundwraising 

maddne, the investigation was doomed.. No matter how .serious 

11;OOAM the matter was, it was going nowhere from the start in the 
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Ryan.-.g; ..... 

Now, what did Bauer do with this particular 

investigation after be took it away from Sonneverir Did be 

assign if to someone else! Did he handle if himself? Did he 

11:01AM foOOW' up with tbe Wisconsin authoritie; as to what they WeR 

doipg! The answer is, none of tlte above. 

On November 15th, 1994, Willie Thompson, who was 

the number two man at the s«retary of state poJic~ talked 

to Bauer. And then he wrote a memo immediately about what 

10 ll:01AM Bauer had told him tonterning this investigation. 

11 

12 

13 

14 

We bave got this on tbe scrwm now. This is 

Government E~ibit 38-001. 

Bauer tdls Thompson that he is actively pursuipg a 

case on 1he above individual. He says that there is a strong 

15 11:0lAM possibility that the individual obtained bis CDL illegally. 

16 

17 

18 

1') 

Bauer requested that any information or inquiries regaromg 

the individual be forwarded to him immediately.' 

So what happens! Is anything done to rollow up on 

this serious matter! Nothing. Zero. 

20 11:02AM This investigation was ~ead from the beginning, 

21 

II 

23 

24 

given the possible links to fund-raising tkktts. 

And Dean Bauer's SUctessOr', Don Strom, the 

inspector general who then tame.in, in 1.999, under Jesse 

White, he testified. He testified that when he came into 

25 11:0lAM ofiKe, he got a grand jury subpoena. He turned that office 

3 

6 

8 

9 

11 

12 

13 

14 
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upside down trying: to find any Ole, any rttord of anything 

that had been done in COlUlecnoD with this investigation. He 

could find nothing. 

So po1entially tbe mos' serious wrongdoing that had 

l1;OlAM o«urred - the Ryan inspector general had encountered, and 

nothing was done to investigate it.. So it was all about 

p .... e<ting Geo'l:" Ryan. 

We don't have to infer or assume that thafts what 

it was all about, because those are almost the exact words. 

MR.COLLINS: YourHonor,Iamsony. CouJdwe 

have a break! 

THECOURT: Wewilll."" ......... 

(Jnry out at 11:03 a.m.) 

MR.. LERMAN: Your Honor, I need to raise something 

15 11:03AM willi the Court. 

16 

17 

18 

1') 

Mr. Lovm just displayed 10 the jury. copy or 

Government Exhibit 3&-001. 

TIlE COURT: Yes. 

MR. LERMAN: Whieh then was a great deal of 

20 l1:03AM discussion and work with the Court, and between myself and 

Zl 

22 

23 

:z4 

Mr. colaw;, I believe, in lerms or redacting Ihls memo r ...... 

WIll Thompson. Md in partkular, the ref.....,.., to "_d flap 

frame t
• in the first paragnph, that last portion of the 

seutena: was red3C:'ted :and never shown to the jury before. 

2S 1h04AM Itts DOW been Oil the StreelL 

A-000402 

221181 

4 
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As I looked at it, your Honor, I thougbt it was 

wrong.. I went to check with CourtDe)'. She confirmed for me 

that this bad been redacted in what was shOWP to the jury. 

And Mr. C6Uins asked. for a break just as I was about to 

5 ll:04AM raise it with the Court by objection.. 

6 But thewboJe-your Honor, the risk of showing 

the jury tbat what bappened was he lost a portion or objed 

of his load, and then underneatb there it says "mud flap 

frame'" as we alt know, that - that relates io issues 

10 l1:04AAf regarding the Wisconsin attident that the Court and the 

11 

12 

13 

14 

parties have worked hard to keep out from thi$jury. Thar 

was now up on the screen for at least a minute. 

There is no quesoon that .he jury has read it. 

They weren't supposed to see it, your Honor. And this is a 

1:5 l1;04AM huge issue from the defense sbndpoint. 

16 

17 

18 

1') 

I dOll~i know how this got into the government's 

display,. Your Honor-

TIlE COURT: I don'l know either. We will address. 

it. 

20 11:04AM But remember, to lbee:&tent tbis isa huge issue, 

21 

22 

23 

24 

there is an assumption that every juror or at least one of 

1hem, that the word "mud naps" instantly brings something to 

their minds. And I will tell you completely honestly, 

Mr. Lerman~ it didn't for me. 

25 l1:05AM MR. LERMAN: I understand wbat you are saying, your 

316/2006 Transcript of Ptoceedings AM (levin Closing) 

Honor~ We are going to move - your Honor, I do this 

rductanily, but we have to do it. We are goin~ to move for 

a mistrial at this point. 

This was an important piece or ibis document' that 

S 11:05AM bad been redacted. We argued this doruJ'JJeDt extensively, your 

6 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

:z4 

25 

Honor. And it1s now been shOWD to 1he jury- And the 

prejudiciaJ impact of .his.., we have to move ror a mistriaL 

TIlE COURT: Does Mr. Genson - Mr. Genson and 

Mr. Martin,. you join in the motion! 

11:05AM M.R. MARTIN: Yes, we do.. 

THECOURT: Response! 

MR. COLLINS: Judge, in terms ofwhether it's tbe 

eud document that was in f:Vidente, it's the document we had 

in our cbart - in our tart. That's the part that got-

ll:05AM that got put into the e.xhibiu. 

So I mean, if there is any erroTt it was completely 

and totally inadverteot. But this was the exhibit tIlatwas 

in OUl'trial cart, which is - whitb is bow we loaded in aU 

these emibits.. 

ll:06AM The notion,Judge, that "mud nap rrame," when we 

have taken out the naQ'lre Guzman, we bave taken out the kids -

the OOHoo of the additional part of the exhibit whidJ talked 

about the fatalilie:s,. the notion that umud nap frame,u 

Judge, is a trigger to this spedfic incident and nothing 

ll:06AM else is - or that is fhe important trigger is just not-

22882 
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it's not fair, and it's a C'omplete overstatement. 

If there is an error, Judge, it's beuuse we had in 

our (rial cart with a government exhibit sticker this 

exhibit. 

5 l1:06AM MJl LEVIN: Your HonOTt tbe other thing that I 

6 should J.Klint out is I made no reference or did not highlight 

the mud flap. I think this is really making a mountain out 

flfamolebilL 

As J understand it, Mr. ColliJ:ls provided the 

10 11:06AM defense with theemibits that I was going to be using before 

11 

12 

13 

14 

I mned my dosing remarks. 1lley have them. 

MR. ROONEY: Wd~ m,. 30 s«onds ber ..... 

MR. LERMAN: Your Honor, Ihis was not provided to . 

us over the weekend.. "Il:tis was provided this moming. We are 

15 ll:06AM working through these exhibits with Mr. Levin. 

16 

17 

18 

19 

When I saw this, I realized this portion of the 

document Otat was n:daded before it went before the jury 

when Mr. 1OOmpson te:stiftedt this was an important discussion 

that we had willt the Court and that Mr~ Collins and 1 had. 

20 11;07AM And llmowwhen heJooked at this on the screen that be was 

21 

22 

23 

24 

aware of the fact that this shouldn't have been up there as 

wdI. l!<n ... that. 

MIt. COLLINS: No, that's not true, Mr. Lerman. 

The reason I stood up 'With Mr. Levin, Judg~ is 

25 11;07AM be",,,.,,, ajuror-

4 

316/2006 Transcript of Proceedings AM (levin Closing) 

THECOURT: there was a juror. 

MR. COLLINS: - who was indicating he needed to 

take.3 break. 

THECOURT: Then:wasajuror-

11:07AM MR. COLLINS; TIUs _'uldy had nothing - s. 

Mr. Lerman talks about what', in myloead. 1 stood up t. ask 

for a break because a juror was signaling for a break. 

MR. LERMAN: Then the gOvenlDlent should have known, 

your Honor" because this was not a small issue. And they can 

10 11:07 AM say - I am not llJ"gUing that they did it on pu~ It 

11 

12 

13 

14 

doesn't matter why they did it. It happened. If was up ()J1 

the sttef:n for over., -minute, and the whole reason that we 

took out the "mud nap frame" reference is bec.ause this & 

pn:judiciaJ and it does 11m tbe risk of bringing into this 

15 11:07AM case ....... hing that we bad worlled bani to Jo,ep out. 

16 

17 

18 

19 

THE COURT: AU right. Ilun going to enter and 

continue your motion. And I will expect everybody to be 

ready to pick another jury next weekt jf that's appropriate. 

We wiD take a rettSS. 

20 ll:08AM (A brief'lUCS$was taken at 11:08 a.m. until 

1l;21 o.m,)F 21 

22 

23 

24 

MR. COLLfNS: Ju4r:e. 1 want to rna"" a record. At 

the break we did puB the original government exhibit 

sticker on this thart, and it does have the b~dwritiog on 

25 1l:21AM it. My ret_a - and I believe I just confirmed this 

22884 
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with Courtney - this was - we had made these redactiOn$, 

Judge, and they are signirlcant redactions,. iocluding 

Mr~ Guzman's nam~ and the issue about the six dead kids or 

dead child ...... 

l1:22AM TIUi: COURT: Right. 

Mlt. COLLINS: This change about the mud flap rrame,. 

Judge, was a cbange made at the last minute, so much so that 

my rec:01Jection is - and I believe Courtney jwt tonfirmed 

it - tltat this was done by Courtney at tbe very last minute, 

10 11:22AM and we never got atopy of what the tltange she made. 

11 

12 

13 

14 

Now~ does the admitted document io evidence have 

that oil? The answer is ya.. But I just want the Court to 

know that the original eViibit that we showed tbe witness 

that's in evidence Ibat was in our cart does not have the 

15 1l:22AM dtange beuuse Courtney made ahe change on her compuiert 

Iii 

17 

18 

19 

Judge. 

And we ask the Court to rule on this mistrial 

motion. I believe what your 1I0nor was saying W2S somewhat 

facetiously regarding picking a jury next week, and I do 

20 ll:22AM think the f'ftord should be clear. 

21 

22 

23 

24 

'IllE COURT: I dOll't Ihink it!s a bit facetious to 

rerognize that ir I grant a motion for a mistrial, we have to 

retry the case, and we have to start immedi:a1e1y. 1 want 

that perfectly dear. I mean Monday. 

25 l1:22AM MR. FARDON: Can I also, just for the record, make 

3 

4 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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dear that n.body is p!aJing gam ... Judge. Nobody is playjng 

games with this wibit 01' :iny other exhibit. 

Mr. Lerman saying that is the first I noticed or 

ever has come up in our preparation process, Ibat that may 

11:23AM lIot bewhat Courtney had ultimalely put up on tbescreen in 

front of this jury. 

Mlt WEBB! We an!' not saying-

MRFARDON: I just wanted to make it dear fortbe 

record. 

1I:23AM MR. LERMAN: .And that is not the issue. 1be issue 

is there are sever.aJ exhibits in this use that, WOn!' they 

were used in the cour1rnom, certain redactions were m.ade, and 

they were made at the last minute. 

TIUi: COURT: W~ Mr. Lennan, you -

ll:23AM MR. LERMAN: Your Honor, it's not my conielltion 

that Mr. Levin would knowingly do this. I am not saying it. 

But the fad is tIIat in - in important discussions of this 

Will ThompsOll- this was - this was argued and discussed 

between counsel and with the Court. nus memo we objected 

11:23AM to, and then!' was n:dadioDS made. And this was not an 

iusignificant redattion. 

TIlE COURT: Mr. Lerman, 1 bave entered and 

continued your motion. WhJ' don't you do tne the favor right 

now oflooking through tile stu~k of-exhibits that has been 

ll:23AM pm$e.Dted to you, and iryou see S&mething ebe that's going 
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to dnrw a motion for a mistrial, please let w know before 

Mr. Levin ge .. the .... 

MR. LERMAN: We will, your Honor. 

TIlE COURT: Let's bring ill our jul'Ot'S.. 

5 1l:2SAM (Jury in a. 11:25 a.m.) 

6 

9 

THE COURT: Y ... may be _ted. 

We win prot«d tben, Mr. Levin. 

MR. LEVIN: Thank you, your Honor. 

1 am going to go back now and pick up Gn my 

10 11;UAM discussion of the IG departme.Qt and its role in the Ryan 

11 

12 

13 

14 

cOlTUption scheme. 

As I was saying before we look our break, the role 

of the IG under Secretary orStsic Ryan was to prole(:l George 

Ryan.. We don'l have to' infer O'r assume 'bat that is what 

15 11:26AM Dean Bsuerwanted to do. Those are almost 1m end words 

16 

17 

18 

19 

that Bauer telb his own staff time and time agaia. That's 

what he fold Russ Son:oe\!eld. That's what be tGld 

Ed Hammer. 'Ibat's what he tcld Mark Upe. 

Thosewere the professionals who were working under 

20 11:27AM Dean Bauer who were taking directions from him. Thal'swhat 

our mission is. natts what our purpose is, to' protecl 

George Ryan. 

We are puffing up Gn the screen now some of the 

testimony of Mark Li~ who was one of the IG investigators 

25 U:27AM, who testified during the trial. Hewasaske.d these questions 

8 

9 
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and gave these answers! 

"Q. What did Mr. Bauer say to- you and what did you: 

say to him regarding: fhe purposes of the inspedor' geoera1's 

office'!' 

"A. Mr. Bauer stated that his purpose was - our 

purpose collectively was fo protect George Ryan. 

"Q. What did yon say in response to that! 

"A. 1 disagreed wi.h him. I thooght our 

responsibilify was to prot«t the integrity oftne offite. 

10 1I:27AM "Q. And what did Mr. JJauer say in respouse! 

uA.. He disagreed. He said, 'No.' He said, 'We 11 

12 

13 

14 

are here to proted ~rge or George Ryau.." And I said, 

'Okay~f And we had a little more conversation, and I posed 

the question, tWhat if that individual is in some manner 

15 l1:28AM tOrnlpl!' 

16 

17 

18 

19 

"Q. What did Mr. Bauer say to that'! 

"A. He never responded.. « 

He never responded.. 

Vou know that the problem Ihat Mr~ Lip! had 

20 l1:28AM identifted was exactly what has been proven in Ihis case, 

21 

22 

23 

24 

that George Ryan was corrupt, and he bad a cOn'Upt IG working 

rorhim. 

So with the IG~s office, as with so many otber 

aspects of Ryan's governmental office, there was a public 

2S ll:28AM face lIlathe puf 011 in order'oget votes and to gain publk 

22888 
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support, and then there was lhe behiud~U.Mcenes reality of 

his office where corruption ftourishc.il thanks to an IG 'hat 

made sure that these important invt:Stigations went nowbere. 

And i. all boiled down '0 money. All about getting 

S 11:28AM money for CFR, whicb w~ for all intents and purposes, money 

for George Ryan. 

Russ Sonneveld in his testimony also men:tioucd at 

one point that Dean Bauer bad him do an e4edronic S'f\'eep of 

the Political offices of CFR. 

10 11:29AM Now, 'his was a staie investigator who Wa$ asked by 

11 

12 

13 

14 

his boss, the' IG. to do an ekdronic sweep of a political 

office. So at the same time .ba'lbuer is telrmg SonnC\l'f!ld 

nDt to investigate Ihis, not to' investiga.e that, he is also 

teUing him, ''This is sorndhing I do want you 10 do. Go ou' 

15 11 :19AM and mab su ... that the po6n<al headquarters of George Ryan 

16 

17 

18 

19 

is not bugged." 

U's .otally offensive, shameful use of sta.e 

resonrus for the perSonal benefit of a politician of~rge 

Ryan to be using a staIr: investigator, a sta1e workr:r, to go 

20 11:29AM out and do an eIedronic sweep of his political beadquarters.. 

21 

22 

23 

24 

But that's what it was all about, protection of George Ryan. 

So when in December of 1994, December of 1994, 

abou. one monili after that fafa! incident that was never 

inwstigaied, Fawell seuds Ryan this memo. And FaweJl 

25_ ll:29AM ruommends that, "I.et's get someone in there who won't sc:nw 

31612006 Transcript of Proceedi_ AM (Levin Closing) 

our friends, who won'. ask about fund-raising ticlcets." 

FaweD is doing nothing more than res'lating the 

purpose and objective of tbe IG's office as had already been 

established by Ryan and Bauer. It was to protect the 

5 11:30AM political money-making mathine of George Ryan. 

6 

9 

10 

11 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Now, in 1995, fbllowing FmwJl's t'e(olJ'lltJCld:atiou, 

Ryan agrees to have Jack Peccoraro come in and mn the IG 

shop.. But in short order and c;ontrar,y to Fawell's advice:, 

Ryan then moves Petto.raro out and reinstates Bauer as Ibe 

11:30AM bead of the IG. And it~s Ryan who makfs tbat derision" not 

FawelL And in. n::itlSfatWg Bauer, Ryan knew be had someone 

that be could count on '0 quash any fund-raising 

in\o'eStigatioQ. 

In the case of the Marion Se:ibels, who were out 

ll:30AM th .... taking brib<s t. gel .. oney f..-Ilckets, wcll, the 

n:iostatement of Bauer pretty muth meant that they were OU' 

ofbann'sway and tould c.ootinue to. sell driver's lic.enses 10 

unqualified drivers.. 

Ryan's inspector general department sacrifim 

11:31AM public safety and integrity to ensure that money kept pouring 

into CFR. And that was what the inspector general's 

depMtmeut was aD about in this scheme and this tonSpiraq. 

No.w, I waut to move on DOW to. a diJfere»t lopic, 

..,d 'hat is the leases that I hav. already discussed 

1l:31AM ""......m.L And th.nrst lease that 1 am going to be talking 
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knaw - Chamtlt:$S doesn't know that Ryan is getting these free 

vacation Slays in Jamaica. 

But, in any ev~ what is it that Ryan does teD 

11:S7AM OJaumess when ClJamness asks, "What should we do about the 

tennination clause"! Mr. Ryan asks, "What dotS Han)' want! 

What does Harry want!" 

And, of (OlifSe, Han-y- Harry wants .he best deal 

he can get. But why on earth are tbe DIiDOis wpayers 

10 l1:57AM yielding to the financial mtensl of this building owner" 

11 

12 

13 

14 

this man who's giving George Ryan (1'1!e staYS' in Jamaica! Why 

au we dojng that? 

Why is it that George Ryan is basjcally putting tile 

rmancial intenst of his buddy who's giving him these stays 

IS 11:57&'\1 above the financiaJ interest of the taxpayerS of the State of 

16 

17 

18 

19 

Dlinois? 1llat is cormptiOB, plain and simple. 

Noft', it was during lhis - during this process that 

OJamness - Cbamncss' marching on1er3 wen to get this deal 

done. And when Ryan mistakenly thought dlat Ch;mmess had 

20 11:58AM gone ahead and told Klein that the clul was done, Ryan bJ~ 

21 

22 

23 

24 

up at Otamness., He yelled at him. He told him tru.t,ifhe 

couldn't follow orne"" Ryan would find somebody who could. 

And after being yelled at by Ryan, Olanmess made it 

a point to caU Ryan when some issues came up in the lease 

25 11:53AM negotianons so jbat Ryan would make the all on whether 

3 
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there should be a termination clause, whether they should put 

Klein - pay him up front ror the buildout. 

And it's at that point that there is that 

conversation that I just talked about in whit:h Ryan basically 

5 ll~S8AM tells KJein, r~atd{)e$" - tdls(.bamness, "What d{)e$- do 

what Klein wants," or, "What does Harry want!" 

Now, you will also recall that Otanmess was so 

Denous after Ryan had yelled at him and humiliated him in 

this way, that he went ahead and prepared a memo documenting 

10 l1:59AM what had happened. That memo, which I don't - it~s not 

11 

12 

13 

14 

going to go up on the screen, but it?s Govemn::aent Exhibit 

01-006.. It's the memo that Mike Oiamness prepared after his 

conversations with George Ryan, and it relates to his 

lnvolvement with this lease. 

15 11:59AM So George Ryan continued to take a pernonal 

16 

17 

18 

19 

interest in this lease, and it, with the Joliet lease,. aft 

the only two that we know of that George Ryan signed 

penooally. 

Now,in tenns of the loss to the taxpayers heft-

20 11:S!)AM and therelDS3 loss to tbetnpayers- themostauurate 

21 

22 

23 

24 

way to calrulate that loss is to look at what was going in 

Lake Calumet venus 'What the state ended up paying in South 

HoUand. 

And during Mr .. Esslinger?s testimDny, we elicited 

25 l1:59AM or brought that out in terms ohrhat the: difference was. 
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Now, with respect to' South lloJ'and -:and one thing 

10 I<£ep in .und about Lake calu .... t, iii. Lake Calumet I""", 

had to be terminated to move info South Holland. The Lake 

Calumet lease bad gone intD effect in March of 1995. It was 

5 12:00PM a rIVe-year lease. 'Ibe state cDuld have stayed then: for 

6 

8 

approximately two and a half more yearS rather than mOviDg to 

Soulh Holland. 

Under the South Holtand lease, jf Y6U consider the 

bnildout and the rent that was paid for that 

10 12:00PM twtran~half..year period, you come up with 5373,000 versus 

11 

1Z 

13 

14 

if the stafe had stayed in Lake Calumd, that would have cost 

5200,000. So the stal. is being ripped olrlle ... for Sl73,1lOO 

by moving tD South Holland, by moving out Dr Lake Calumet, 

all SO that Harry Klein. who's giving these rree stays to 

15 12:00PM George Ryan in Jamaiu, so that he can get S6me state money. 

16 

17 

18 

19 

In other words, he has a financial interest going over-

being considered alOft important than the sla'e interest,. than 

the money of the state lnpayrrs. 

Now, let me say -let me just talk briefly about 

20 12:01PM .one other thing that George Ryan does for Harry Klein in 

21 

22 

23 

24 

addition to this lease, and for the rIVe-year term or this 

-., the $120,000 • year that Harry Klein gets,. total of 

S6OO,ooo fhat Harry Klein gets ror that nve years of that 

South Holland lea .... 

25 12:01PM The othEf' issue with J'eSpett to Harry Klein - it's 
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a smaller one: - is you wiU rtt.aU that, as George Ryan 

mentioned to' Fawe:ll in 1994, Harry Klein owned many currenc:y 

exchanges.. And the rates of the currency achanges were 

controUed by the state in the S«n:tary of Sfate·s office. 

5 lZ:OIPM Th. rate tlult the cunmty exthangeo could <lull'll. on the .... 

8 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

21 

23 

24 

25 

or those little validation sticken, that was COJltrolled by 

the state. 

And at S6me point on one of the Harry KJein trips 

Ryan talked to Klein about CUl'1"l'J1q' achange rate increases, 

U:OIPM and KJem, of course, supported them. Jt would mean more 

money in his pocket if the rates would go up. 

And then in 1995, for the one aDd only time during 

his term as secretary of state, Ryan granted a rate increase 

for mrrenq excbanges, whidJ, of course,. was a sigoif~ant 

12:OZPM benefit for Harry Klein. 

Now, of course, the rate increase didn't only 

benefit Harry Klein. It benefited aU the other curn.ncy 

exchange owners in the state.. But it provides another 

situation. another example 'When: George Ryan. had an 

12:02PM undisdostd conDitt, and h. took it upon himself 10 take. 

governmental action on his own initiative; thaUs, Crom the 

top down, which proW.led a benefit to someonewbo was 

providing these undisclosed, concealed benefits to him. 

Let's talk for a minute about the I..ake Calumet 

lZ."'02PM driver's racility bec.ause we have heard testimony from 
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important fads yet imenoonaUy shut his eyes for fear of 

what he would learn, you may conclude that be aded 

knowingly," as I ha".e usOO that word. "You may not conclude 

that the defendant had lmowJedge ifhe was mertly negligent 

in not disco-wring the truth." 

So when Fawell tells Ryan, this is what we are 

doing, this is how We are gearing up with these state worll:ers 

to work on the campaigns for the HRCC, for the House 

Republican r:.a:s, and Ryan tells him, "I don't w:mt to know 

about it, .. Ryan had rertainly a strong suspicion that things 

we'l"e not what they seemed. He was sticking ms bead in the 

sami. And under this instruction, he did - you may infer 

knowledge from th,at behavior, Imowledge of the criminal 

wrongdoing that Was going on. 

Moving back to the campaigns, we move forward now 

to the '97-'98 race. And in a lot of ways,. the Gtize.ns for 

Ryan org.anization, the machine saved their best and their 

boldest diversions for the ~8 umpaign. 

You heard from Stolt FaweJI, Rich JuJiano that in 

the '98 campaignt the em operation diverted employees.. 

supplies,. 2nd other secretary of state resources to 

improperly benefit George Ryan. 

First, be,;rming in the summer of '97, there was 

the Juliano secretary of state contract" where he is put on 

contracts by the stale, where basically he is just out there 
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doing campaign work. 

But where was it that Juliano - JuJiano had an 

office. He was in the office. lie was right therE just a fiM' 

feet away from Ryan's offic~ so Ryan knows that tms guy is 

there.. He is doing campaign work. He is in the 80S office. 

He is being paid by Soo. lie is doing campaign work. 

F""tll and Julian. also testified that Fawell 

authorized a split-salary sthedule for a number of employees 

where they w .... prud partially by-the state, partially by 

CFR. But it was a farte, because these people were not 

complying with these sthedules. The people were basitally 

doing c:.ampaign work 100 perunt of tile tit:ne; w~ only 

50 pertent of their salary w.as being paid by1be campaign. 

It "'as ...... fulUy • pillaging or the state <off .... ror the 

campaign. 

Roseberry told you how he got the suburitan office 

up and running by adllaUy stealing supplies from the 

secretary ofstate~s office. 

Juliano told you how the secretary of state's 

office provided a large industrial shredder for the tampaign. 

Now, did George Ryan know about each aud every oue 

of these thefts! O(coursehedidnot. 

Did George Ryan pul FaweU in charge'!' Yes, he did. 

Did George Ryan repeatedly reward and pat F .... elI on 

the batk for what he was dOlUg! Yes, he djd~ 
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Was it any settet about how Scott FaweU was: 

cooducting business? No,.itwasD~t. 

Then, JinaUy, in tbe '98 campaign, lhere is a 

showdown in earty 1998 when a man named Glen Bower - Ibis is 

not Dean Bauer, Glen Bower - who's a close friend and 

associate of Ryan's, he is put in the SOS office essentia1ly 

where Fawe.ll was. F.aweU goes oVer to the i:ampaign. GJeu 

Bower then becomes sort of the thief depnty at the secretary 

of state's ofrKe. 

Well, Glen Bower begi .. to see ",hat's going on, 

that secn:tary of state employees are not where they are 

supposed to be. They are overworking at the campaign, when 

the)' are being paid for by the state. And he raises that 

issue with George Ryan. And Gt:orge Ryau"s readion to if is 

very revealing., in tenns of his. approaclt to this whole issue. 

Now, Glen Bower is the governmental guYw Scott 

Fawell is the political guy. Does George Ryan go to the 

governmental guy and say, UI will not toJeratethis.. You 

tell FawdJ that this will nol be tondoned~ You can't do 

this"! No. 

Ryan goes to his political guy, FlIwdI, and he 

tells Fawdl- he tells·bim; '"Glen is complaining about the 

girls.. Work it out. wm you!" That's his reacoon. Not" 

!'We have g6t to do it right. We have got to rompty with the 

13 .. '/' That's n01 his FeltCtion. ''Work i1 ouL" 
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And, of tourse, he knows what Fawdl is going to 

take that to mean.. And Fawdl does then have a meeting.. He 

calls Glen Bcwer in. He calls a number of other bigJt..JeveI 

80S officials in. 11tese are people who lire very dose to 

Ryan. And in the prr.sence of all these people, he reams out 

Glen Bower. He basically tells hi~ HI am in charge. We are 

g&ing 10 do things the way I want to do them, and I don'i 

care what you are saying, Glen Bower:' 

Did FaweJl care about this! Did he worry about 

reaming out Gleo Bower iu froot of all these otber high..JeveI 

secretary of state employees,!, No, he didn"t,. because he knew 

he bad George Ryan's fuJI support iD stealing state re:s:.ources 

for the campaign. 

Now, George Ryau gave the keys to his political 

future to &ott FawelL Ryan cared. about results.and .about 

dimbing the political ladder, and FaweU made::it happen. 

Never once was Fawell reined in. Fawell himself 

testir.e4 to, tbtrL Rather, Ryan gave Fawell n::wre and moie 

rope, leading up to the 1m campaign when George Ryan 

oblllincd the highest om", in min ... by cheating. 

There is one other instructiou bcrore we wr2p up 

this sedion that I would like to discuss with you, and that 

is., when you have 8 conspiracy sutb as is charged bere, a 

person doesn't bave to peI'Wually partidpafe or eveu know 

about every $pCcilic ad that is commilled ill furtherance of 
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nrerenced it. So I make that rr:cord just b«ause I think it 

goes ultimately to the merits of tbe motion. 

MR. LERMAN: Your Honort rd have to check my noles 

4 to se-e what we did.. I did not have an opportunity to do that. 

5 mE COURT: Well, I'm sure we'll have the time to do 

6 that. We tan bring in our jurorS. 

MR. COLLINS: We've ceni'.lered Ms. Ibrsella"s tharts to 

both sides, Judge. Mr. Genson already made notice of one 

9 issue, and wetre going to try to resolved that beron 

10 Ms. Barsella slarts. 

11 TIlE COURT: G .... ~ Thank you. 

12 (Disrussioaofffherecord.) 

13 MR. COLLINS: J h"e 10 give Mr. Genson any 

14 coacessions, but we still think we're going to do tbis in five 

IS hours.. It's tbaC we just had two bours and IS minutes ofti~ 

16 SO we still think we're going to get done in about five hours. 

17 (Jury ;n.) 

18 TIlE COURT: Vou may be sealed. 

19 Ladies and gentl~just a reminder. Mr. Ryan's 

20 statements to Government agents and the press is not evidence 

21 against Mr. Warner. 

22 You may procted then, Mr. Levin. 

23 MR. LEVIN: lbankyou, Your Honor. 

24 CLOSING ARGUMENT ON BEHALF OF TIlE GOVERNMENT (Resumed.) 

25 MR. LEVIN: Just one comment before we move on to the 
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next section" the Row of benefits. Before lunch, I showed you 

some of the jury instructions on the screen that the Judge W111 

3 be reading fo you. I want to emphasize that these an not the 

only iMtructlOns.. The instntwons I put up there are just 

excerpCs of some of the instrudions the Judgewill be reading 

to you. 

J don't want to imply that these are the most 

important ones. These are some of them that apply to some of 

9 tbe things that I'm talking about. But I thin~ there's going 

10 to be over 100 instnu:nons that she's going to be reading fo 

11 you, so I just want you to understand that these are not by any 

12 means the only or even necessarily the I1'lO:St important ones, 

13 just so that you understand that.. 

14 l"rngoing to be refening 10 some otherinstrumons 

IS as we go along in the balance or my argumenL I think rve 

Iii probably gOl3boul maybe 35, 40 minules .. n, and Ihee I'm 

17 going to pass the baton to Ms.. BaJ'Sdla to tonnnne for this 

18 afternoon. 

19 I want to go now to lhe next section wbich J call 

20 nnow of benefits,. n and lhe now of benefits (hat we're talking 

21 . abo'd hue are th£ now of benefits that Mr. Ryan, M friends 

21 and family reteiwd as pan of the conspirat)',:as pan of tbe 

23 scheme.. 

24 In discussing the undisdosed benefits _ Ryan and 

25 his family tt:ecived, itt, important 10 remember that it is not 
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necessary for us to prove a quid pro quo~ J used that term 

before, 1 think. In other words, that it was I give you this, 

3 you give me .hat; it doesn't have to be that sort of 

4 relationship. 

The defense throughout its questioning of witnesses 

and in opening statement has repeatedly aftempkd to focus you 

on corrupt payments of IIlOney or eash bribe$, but thaI's not the 

8 case that we have charged ben:.. What the Government's case is 

about is fhat George Ryan rectived these 6naod:a1 benefits rOt 

10 himself and steered other benefits to third ~ benefits 

11 that were not disclosed to the publir, from the very 

12 individuals and during the very arne trat:llt that George Ky;m was 

13 steering these various people profitable and lucrative leasd 

14 and contracts. 

IS So ,it's this undisclosed now of benefits that was: 

16 charged in .he indictment, it's this undisclosed flow of 

17 benefits that is in violation oftbe law~ and it's this 

18 undisclosed Oow of benefits that were proven in (bis case 

19 beyond .......... b .. doubt. 

20 One of the instmcnons lhat the Judge will be 

21 reading to you concerns a conRH:t ofinterrst by a publit 

22 offu:ial, what that means and what the significance of II is. 

23 The Judge is going to instru£l you that a public oflidal or 

24 employee has a duty to disclose material informanoa to a 

l5 public employer. If an official or employee conceals or 
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knowingly fails to disclose a material per$Onal or fmandal 

interest, also known as a conDitt otinten:.st, in a matter 

3 over which he has dttision-making power, then that omciaJ or 

4 employt'ile deprives the public of its right to the official's or 

employee's honest services if the: other elements of the mait 

o f.raud offense are met. 
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And this instnlction, the conflid ofinteresl comes 

into play here because the benefits th:at we~ t~king about 

were really WltUscfosed. lbey weren'l disclosed on Gtorge 

Ryan"s statement of economic inten:sL They werttltt disclosed 

00 lobbyist registration statemenCs that Wf:1"e flied by 

Mr~ Swanson and Mr~ Warner. 

Anyway, a couple urore kgaJ propositions. You don't 

have to gel cash for it to be'illegal. You un re«.ive other 

imancial benefits as part of a sdleme as has bun clIarged 

here. You dontt have to take the benefit yoursdf. If you 

direct it to a third party, a relative, :It (riend, that abo can 

be part of a scheme.. That also can be part of an UJldisd05C1l 

benelit. 

In the case of George Ryan, a penon who had the em 

funds to use, many of the UJldisclosed benefits that we're 

talking about that you heard about in this case did go to his 

family and rriends. In lenns or Ibis issue, thaI is, benefits 

going to third parties, Ihe Judge is going to iDStrud you that 

a participant in a scheme 10 defJ"3ud may be guilty, evm if all 
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.he benefits of the: fraud accned to others, so long as the: 

Governtnent bas proved the otber elements of mail fraud beyond a 

reasonable doubt. The public may be deprived of its pubJic 

official's or employee's honest senices., no matter who 

received the benefit of Ifle fraud, so long as the Government 

has proven the other elements of mail fraud beyond a reasonable 

doubt. 

S So le'·5 take a fookat Jhe fJow of bene fils that 

9' we're talking about. The first category that is on the strem 

16 now is benefits to George Ryan and his wife personally .. what 

11 they n:ceiwd. There an! various Wame .... Rlated gifts and 

12 benefits probably - induding S2.S0,OOO in solicited 

13 contributions Cor Ryan's campaign fund. and the mo,ooo figure 

14 tomes from Nicole Altounian's testimony about the $175.poo 

15 ~,(l.IJld..raiser that I talked about ruls morning as wdl as another 

16 fund-raiser that raised S75,000 in 1996. 

17 One of the interesting things about it, this is not 

18 Larry Warner's money. This is money, for ins:tanre, in that 

19 fund-raiser in 1998, he sponsored that fund-raiser. He was the 

20 one who put it on. lie solieited money from other I*'tpte. And 

21 as is typical of LaiTy Warner's activities in connection with 

n the campaign contributions, his name is not on the DZs. It"s 

13 the names of these other peOple whose money he got who then 

24 contributed to George Ryan's campaign fund. It's their names 

25 that appear on the Dl. Once again,his name is on theolher 
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people who gave money~ Onre again, as he so often is, Larry 

Warner is behind the curtain on Che campaign contributions that 

he's bringing in fo,. Geilrge Ryan. 

Next on the list is something that l'vt: talked about 

. 5 quite a bit already, and this is the $lJp06 in cashback 

, tramactions with Larry Klein. What this is essentially is the 

free vacation stays in Jam.alta yeu after year~ 

8 The next item is the two Palm Springs vacations in 

9' '94 and '96 with Harry Kleint'and I've mentioned these aJteady~ 

10 Harry Klein had the co~do in Palm Springs when George Ryan 

11 stayed a couple times. 

12 'There's the Cancun vacation in Febnlary of '95 with 

13 Swanson where the Ryans stayed down there in Swanson~s 

14 time-share. 

IS In addition, then are SJ,<N>O in check payl'flal1s from 

l' Anthony IRSantis. Anthony IRSaotis testified he wasn1t and 

17 isn't a friend of George Ryan. He gave George Ryan this money. 

18 'The cbecks were broken up into $500 amounts.. George Ryan took 

19 that money and put it in his bank account, :and be also then 

20 ends up approving Jow..tJigit plates for Anlhony DeSantis. 

21 Then (malty M this list are various Swansol't"mated 

2l gills and b<.oelils, and a lot o(these girls and bondi.s, the 

13 Swansol't"nlated gifts and benefitSt aside from the Cancun 

24 '¥aQuon; a lot of these C:OIDe out of Swanson records: tbat were 

25 admitted as part of stipulations, part ohhe entre Davis 
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stipulation. There's actually two Grace Davis stipulations 

that are in the t'e(:ord that 'Will be available to you. 

11tese gifts and benefits we &mow about either from 

Sandra McAvoy·s testimony, and she testi(Jed, for instance, 

when they were in Mexico on one of tbe trips;- Mr. Swanson 

bought a Lladro figurine for the Ryans. That was: One of the 

gifts she festified to. Most of these gifts- and l'mjust 

going to nm through them quiddy - these are things that COIl1£ 

ont of Swanson's business records, and that~s how we Imow they 

1& were purcha<ied and that they were for the Ryans. 

11 There is what's called a Lalique figurine, and this 

12 is the invoke for it out ofSwai'tson's records. It cost about 

13 51200) and according to the stipulation of Grace Davis' 

14 testimony, she wroie the name "Ryans" on it, on tbat credit _. 

15 card slip 011 the left side of the page,atSwanson~sdirettion. 

16 In other words, this was a gift tbat Swanson was gi.ving to the 

17 Ryans in May of 1996, 

18 There's a golf bag. I think SlSO comes off (If a 

19 Swanson business record. This is Belding Sports' record of 

20 tbis golf bag. tbat Swanson bays for Ryan. 

21 There's a S400 Santa tbat Swanson buys at tbe mini 

U Country Oub iliat Sandra McAvoy tes1ified about. 

23 There's also a $550 paymentgi~ that's rec:::orded in 

24 Swanson's business records for 1995, and tbis comes from 

25 Government Exhibit 16-029~ Swanson has got it on a Jist of 
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business promotions for that year, for 1995. So this is one of 

1 the gifts that Swanson gave to the Ryans. 
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None of these iiems., none of U1ese items that I"ve 

been discussing, these Swanson gifts, all! reponed on either 

Swanson's lobbyist ll!gistration statements orOfl George Ryan's 

statement of economic interest.. 

Now., the nu:t category of now of benefits are flow 

of benefits to Ryan friends. What tbis is all about, what 

these b<.oelils are to Ryan rriends, this is .....,d.11y Geol1:e 

Ryan, for all intents and purposes.. going.in Lnrry Wame .. 's 

bank account.and teUing,Larry Warner how he wants some ofms 

money directed to friends of George Ryan.. 

In other wo .. ds, Larry Wamer is making money f .. om his 

activity from his lobbying actMty~ George Ryan directs or 

cells him: 1 want some of that.tlWney 10 go to Don Udstuen.. 1 

want some of that money to go to Ron Swanson. 

And Jells talk. about a touple of these. The first 

one up bere is tbe Ryan-approved payments to Udstuen from 

"Wamer',ADMand IBM pr.- This gels batkto the 

W.m .... Udstuen ammgement whereby Larry Warner goes 10 Udsn

in 1991 and teUs him with George Ryan"s bJe5.siDg .here is 

going to be an arrangement wilen Waroer is getting this 

lobbying money and Udstuen is going to be getting a (tit of it.. 

And Udstuen., he tells him: You've done more for anyone - for 

George Ry3Jl in aU the:seyearsthatyouYvesuppor.ted him.. 
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the benefits of the fraud accrued to otherS, 50 hmg ~ tbe 

Government bas pr:oved the other etemen1$ of mail fnud beyond :it 

.3 reasonable doubt. Tbe public Jruly be deprived of its public 

4 official's or employee's booest senice5t no maHer who 

5 reteived the benefit of the fraud~ 50 roDg as the Government 

has proven the odler elements of mail fraud beyond a reasonable 

doubt. 

So let's take a look at (be flow of benefits that 

we're talking about. 'I'he first category that is on the screen 

If) now is benefits io George Ryan and his wife personally, what 

11 they reul'Ved. There are 'Various Warner-related gifts and 

12 benefits probably - induding 5150,000 in solicltm 

13 cootributions for Ryan!s campaign fund, and the 5250,000 figure 

14 comeS from Nicole Alcounian's testimony about the $]75,000" 

]5 fund~raiser that I talked about cbis morning as w£ll as another 

16 fund-raiser that raised 575,000 in 1996. 

]7 One of the interesting things about it, this is not 

18 Larry Warners money~ This is money, for inst3Jlct\ in that 

]9 fund-raiser in 1998, be sponsored that fund-raiser. He was die 

%'1" one who put it O~L He solicited money from other .PtOple. And 

21 as is typical of Larry Warner's activities in ronnedion with 

22 the campaign contributions, his name is not on the Dls. It's 

23 tbe names of these other peoplc whose money he got who then 

14 contributed to George Ryan's campaign fund. It's their names 

25 tbat appear OIl the D2. Once again, his name is on the olber 
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peop)e wbo gave money. Once again, as be so often is, Larry 

Warner is behind the curtain OIl the campaign conmoutlons that 

3 be's bringing in for George Ryan. 

Next on tbe list is something that I've talked about 

quite a bit already, and this is the 513,500 in ashback 

tMlnsactions with Larry lOein. What this is essentially is .he 

free 'YKanoa stays in Jamaia. year after year. 

The next item is the two Palm Springs vacations in 

9 '94 and '96witb Harry lOein,and I've mentioned the8e already. 

10 Harry Klein had the condo in Palm Springs where George Ryan 

11 stayed a couple times.. 

12 1bere's the Cantun vac.ation in February of'95 with 

13 Swanson where the Ryans stayed down there in Swanson's 

14 u~.re. 

15 10 addition, there are $~ooo in cbeck payrnttUs from 

]6 Anthony DeSantis. Anthony DeSantis testifted be wasn't and 

17 iso·ta friend of George Ryan. He gave George Ryan this money~ 

]8 The cbttks were broken up into S500 amounts. George Ryan took 

19 that I'lIOIleY and put it in bis bank attounlt and he abo thea 

20 mds up approving low-diglt plates ror Anthooy DeSantis. 

21 Thea rtnalJy Oil this Jist are v.anous Swanson--rdaled 

22 . gills ~Qd ~r.ts, and a 101 or lhese girts and benefits, the 

n Swanson--rdated gifts and benefits, aside from the Caneun 

24 vacation, a lot or these <:o~ Out of Swauson records that were 

25 admitted as part orsupulatlons, part of the G ... ." D .... 
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stipulation. 1bere's adually two Grace Davis stipulations 

tbat an: in the record tbat wiD be avaiiabJe 10 you • 

These gifts and benefits we know aboul either from 

4 Sandra MtAvoy·s testimony, and she testified. for inslance., 

whta they were in Mmco on one of the lrip~ Mr. Swanson 

bought a Uadro figurine for' the Ryans. That was one of tbe 

gifts she testified to. Most of these gifts - and I'm just 

8 going to ron through them quickly - these are Ihings that come 

out of Swanson's business records, and that's how we know they 

10 were pnrchased and that th~ were for the Ryans. 

11 There is whal~S caUt'd a Lalique IlIUrine., and this 

12 is the in"i~ for it out of Swanson's l'e(ords.. It cosi about 

13 51200, and according to the stipulation of Grace Davis' 

14 te$timony, she wrote the name "Ryans" on i .... on that credit 

]5 card slip on the len side of Ihe page., at Swanson's direction. 

]6 In other words, this was a gift that Swanson was giving to the 

17 Ryans in May ofl996. 

]8 There~s a golf bag,. I think S350 comes O'j]" of a 

19 Swanson business ruord. This is Belding Sports' record of 

20 .his golf bag that Swanson buys for' Ryan~ 

2] There's a S400 Santa that Swanson buys at the DIini 

22 Country Dub that Sandra McAvoy tes:tif!ed about. 

23 There's also a $S5O payment gift that's recorded in 

24 Swanson's business records for]995, and this comes from 

25 Govemrnen1 EDtibit 16-029. Swanson has got it on a list of 

3 
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business promotions for that year, for 1995. So this:is one of 

the gifts that Swanson gave to the Ryans. 

None of these items, none of these iftms ,hat ]'ve 

been distussing, tbese Swanson gifts, are: reported on eitber 

Swanson's lobbyist registrauoa statel'.tlmts or on George Ryan's 

6 statement of economic interest.. 
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Nowt the next category of Dow of benefits are flow 

of benefits to Ryan friends.. What this is alIaoout, what 

these benefits are to Ryan friends, this is essentially George 

Ryan, for :all intents and pulC'pOSe$, going in Larty Warner's 

bankatcount anl-teI&ng Larry Warner bow bewanls some ofbis 

money direc'ed to friends of George Ryan. 

In otberwords, Larry Warner is making money ft'9m bis 

activity from his lobbying activity .. George Ryan directs or 

tells him: I want some of that money to go to ~D Udstuen. I 

want some of that money to go to Ron SwansolL 

And let's talk about a couple of these. The first 

one up bere is tbe Rya&<approved payments to .Udstuen from 

Wame"'s ADM and IBM p~ This gets ba.k 10 the 

Warner-Udstuen 3rTaDgement whereby UUTY Warner goes to Udstuen 

in 1991 and tells him with George Ryan's b~g there is 

going to be -aD arnmgement ~re Warner is getting tbis 

lobbying money and Udstuen;' gering to be gel1ing. ""I ofi!. 

And Udstueu"he tells him: You've done more for anyone - for 

George Ryan in aD these years that you',ve suppomd him. 
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And, of course, we Imow that was true. Udsfuen bad 

boen olonlrtime political ... ppo ...... orGeorge Ryan. So Ihe 

,} arrangement that Warner and Ryan work out here is that Warner 

4 is going to be getting this lobbying money, but some ont is 

5. going to be: siphoned off and direded to Don Udstuen for an 

, the support, (or everything hets done (or George Ryan. 

So as I said, what's going on here is: essentially 

8 Larry - George Ryan is going jnto Larry Warners bank attount 

9 and 'eUingbirn: I want some of that to go to&n Udstuen. 

10 That's what that's all abon~ and a similar thing 

11 happens to the Viisage money. The Viisage money is money that 

12 Larry Warner gets from this urnpan)' that is JJlaking 1M digital 

13 drivers license. He's getting paid by them for bisso-called 

14 lobbying activity. George Ryan goes into the bankaWlunl of 

15 Larry Warner on tbat.as well and lells him: I want Swanson 

16 paid some or that mOMy. 

17 How do we know that! We know that because Fawell 

18 testirICd that Warner complained to him that be had to pay 

19 Swanson some of the money from Viisage.. 80136.000, there's 12 

20 check$: for $3,000 apiece that are paid by Warner to Swanson for 

11 doing nothing. That's all of these payments being paid to 

22 people for doing nothing. They're RyaIHtirected payments to 

13 UdShJen and to Swanson for doing nothing. '.That's what these 

24 are, benefits to Ryan friends, benef'1tS from Larry Warner's 

25 bank account. 

316J2006 Tn,"script 01 ~ings PM (Ley;n, Barsell. Closing) , 

1be next category of benefits in this Dow of 

benefits to Ryan's friends and family are benefits to the Ryan 

family, and tbere~s a host or them .. The first one is a $95,000 

4 Ioao that saysit~stoComguard, but it'sa little more 

S involved than tbat. 'There was this company called ComguanJ 

6 which Tom Ryan,. George Ryan's brother, was invol\led in. I'm 

going to spend a couple of minules nOW talJci'qg to you about 

Comguard and what it was and how it fils into the ~ase. 

Comguard was an electronic monitoring company that 

10· had a contract with the State of IDinois to provide eled:ronic 

11 monitoring dev:k:e:s, and it was a company that was a financial 

12 mess rn>m the beginning. All during the 1_ Comguanl had 

13 1his contract with the state., they were never making decent 

14 money.- We heard from a couple witnesses in the trial about 

15 what a fmancial disaster it was.. What happens (to a couple of 

16 Ottasioos is that Larry Warner ends up pumping some money into 

17 Comguani, and I'll talk about that in a couple minutes. 

18 But just to fPlish up on Comgnard and how it fns in, 

19 you heard testimony from a woman named Cynthia Hansm wbo 

10 worked fGr Comguard for a couple of years. There was a problem 

II witb Comguanl paying ber as an employee because Comguard was in 

n ' such tenible fmanciaJ sbape. So what happens is Tom Ryan 

23 fells ber: Don't worry about it. I will get George to take 

24 c.are o(k. 

2S Then the mdenee has shown th.~ i.deed, George Ryan 
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'hrough his """'0'1 Lynda Long di"",'ed Kevin Wright, Kevin 

Wright, to have the comptroHers office tspedile payments to' 

3 Comguard. In other words, Comguard had a contract with the: 

state.. The payments were not coming out-quickly enough. The 

chetks Wtt't'Jt9 t being cut quickly euough,so George Ryan steps 

6 into the mix. He gets the comptroUer's offite to expedite 

those payments $0 thatms brother's company can gel paid 

8 faster. 

80 what's going on here is George Ryall,o public 

10 olrma!, Seuda'Y or Stale, is essentially playing 

11 interference. He's getting involved Gn behalf othis brothert 

12 Tom Ryao1 wbo has his own private financial interest. George 

13 Ryan is using his official authority to help get those payments 

14 to Comguard expedited) and tbe evidence is: thai Comguartl then 

15 continued to be paid in this expedited manner by the slale 

16 thereafter. So that's basically a nutsheJi of what Comguard 

17 

IS Let's get back now to the $95,000 Joan.. What happens 

19 with this 595,000 loan - and I think we've got another screen 

20 that lays this out because" as I said, it's not really a loan 

21 directly to Comguard - what happens here is this. 

22 In September of' 1997, Comguard got a loan from 

23 Kankakee County~ They got it, I think, around 193. They got 

24 into default. They were late in their paymenlS.. It was a 

2S mess. It was embarrassing. When '97 comes around, it's 

5 

6 

8 

10 

11 

Il 

13 

14 

15 

16 

17 

18 

I? 

ZO 

21 

n 

23 

14 

2S 

3I6J2OOG Transcript of Proceedings PM (Levin, Barsella Closing) 

getting bad publicity. It's very bad ti~ng because George 

Ryan is announcing his candidacy for governor in August or 

early September of 1997, so politically it's embarrassing. 

And you may recall (he testimony of Bruce Hewitt,.-wbo 

was the Kankakte C ..... ty Board President, I believe, .. the 

time. He testified be had a conversation witb Tom Ryan about 

bow this was nasty po-titicaJlyw 'Jhe pUblicity was bad. 

Something needed to be done about it. 

To·make a long story short, what happens bere is tbat 

afier Comguanl- Comguard reaches an agreement with Kankakee 

County to settle Ibis thing. but it's still- there"s still 

some had publicity there.. So wbat happens then is a friend of 

George Ryants, a Kankakee businessman named Harry Lodanan, be 

steps up.. Be pays off the loan, and he does it througb this 

attorney, Rkhard Adanan,. who then comes np witb the money to 

payoff the county so that there won't be any more embarrassing 

publidty about George Ryan's brotber's company. 

So the loan gels paid oIL 'ThaI', around Seplember 

of 197. Mr~ Warner's role in this is that be then steps up 

behind the scenes to help George Ryanis frieud out, Barry 

Loc~ I..arry Warner then comes up with 1he $95,000 to pay 

Ham Lo<kman who's already paid off the Comguanll .. n. II~' 

kind of confusing, but basically what happens is be takes Harry 

Lockman 001 or the deal by supplying Lockman with the S95,OOO 

th.t be has a1 ..... dy paid 10 Pl'Y off the I .... 
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So tben when it's npaid - and the money is 

eventually repaid - it sort or reverses direction. 'It comes 

back from the county to Richard Ackman, to Ibrry l..ockman~ and 

tben to Larry Warner. 

But this is the first benefit that was on that otber . 

, chart. This is the S95,MO that Lan')' Warner has supplied this 

7 friend of George Ryan in order to sort of stem this negative 

8 publicity that was being created by the fmanriaJ mess tha' 

9 . ComguanJ was in. 

10 Now, going on here, what! interesting about the 

11 $9.5,600 loan, it eomes arret' Warner bas already thrown S50,000 

12 mto dlis ComguanJ mess. I think it', June of 1'994, Lany 

13 Warner had loaned $SO,.ooo to Comguard, and loaning mone;)' to 

14 Comguard was like throwing it down the 'oiteL Because it was 

15 such a mes:s, you were never going 10 get it hade.. And the 

16 ·evidence was tbat I think he was only repaid about S8J)OO out 

17 oflhe 550,000 lhat he had Ienito Comguard. 

18 So he~ he is a couple years later~ '97) never baving 

19 been repaid most of the $5&,000, but he still comes fOf'Ward and 

20 puts out anGther 595,000 to get George Ryants friend, Han')' 

21 Loclan.an! to' get him Gut of the equation, to help George Ryan. 

22 So there are a couple of.these fmantial transadioM with this 

13 Comgu:lrd £ompany, Tom Ryan's tompany, that r..an:,. Warner pumps 

24 money in to hclp George Ryan out. Those are benefits to. George 

25 Ryan provided by Lany Warner. 

31612000 Trans<:ript of Proceedings PM (levin, Sa ... ". Closing) 

Moving on, wet-ye beard evidence of 59,000 in 

insurante and CO.nstruttiOll beDefits to Mithael and Linda 

·3 Fainnan1 tht daugbter and son-in-law of George Ryan. As you 1 

know, Larry Wanrer was in tbe insurance adjusting business. 

5 Over the years, then! were some insurance claims, SOo:K' 

6 insurance const{udion - wtill, some £onstMlmon, I believe, 

that was done for Linda Fainnan, and then then: was some 

S insurance adjusting done for Michael Fainnan ihat Cotals around 

59,000. 

10 . With respect to Linda Fairman, she never pay.s 00' the 

11 entire amount that she owes Larry Wamu for that, for that 

12 (onstruction that was done.. These are benefits, Gote again, to 

13 the Ryan family provided by Larry W.m .... 

14 '(bere's S6,MO in investments that LaITY Warner makes 

15 in George Ryau'ssoo*a tigarbusint:$S. Onceagain,tbisis 

16 Ii).., Ihrowing ...... , down the toikl ......... he busin ... is • 

17 fallure. There's no way that Larry Wamerexpects to get 

18 ... ything of lbal money - upecIs lo gel any rerum 001 of it. 

19 'lbere's a Ss,OOO Joan to Rl'an~s SOD-in-law, Mlchael 

20 Fairman. Michael Fainnan,you'lIl"'etaJl,was.the one who had a 

ZI serious gambling problem.· This: also is like throwing money 

11 down the toilet. The one thing about these LaIT)' Warner Joans.t 

23 if your last name is Ryan, ir )'ou'rt: a raw1y member of George 

24 R),an,),ou know you don'l have to npay tbe Joans because, by 

15 and J~ these loans were ~o1 repaid" and Lan')' Warner didn't 
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exped: them to be repaid, by and large. 

The Unal benefit in terms ofWamer is the 53,000-

$3;)85 paymenl for lhe band at tbe-vredding ofRyants daughter 

Jeanette. 'What happens ~ this is tbe dlec:k." We've got it 

on the scn:en now. nus is Gowrnment Exhibit 23-003. 'What 

, happens lien:: is LarTJ' Warner literally gives George Ryan a 

blank cbeck, a blank check ao cover some of the cos1s of the 

band at his daughter'swedding. 

9 What .his is is George Ryan is paying the costs or 

10 his daughter"swedding.. Re'senlend into a tontradwith the: 

11 band 10 pay for the band.. Lany Wamer had nothing to dO' with 

12 that. This is nota gift to Jeanette for h« weddiDg. 

13 So in any event,. George Ryan hires tbe band. Be's 

14 going '0 pay the band, and he does pay a deposit for the hand. 

15 I don't know ifil'S one-third or one-half. 'Whatever if is, 

16 the tontrad is in evidence. 

17 Then the day of the wedding £00teS, the day of the 

18 wedding. and What's interesting is ihis date when the chuk is 

19 written~ this is, I think, maybe rIVe da)'s aner Vtisage, 

20 Viisage,. the company that LarTJ' Warner is npf"f$eDting, they've 

21 just gotten their big state toutrad.. 

22 So here we an: five days later at Jeanette's wedding, 

23 and Larry Warnercol1'leS up with this blankc"bet:1r.. This chetk 

24 has both Larry Wamer~s signature on it. hut the other 

25 handwriting on at is George Ryan"s. So this is a $3,185 gift 

3/612006 Transcript or Proceedings PM (levin, Sa".,11a Closing) 

(0 George R)'an with, as I said, George Ryao·s handwriting. He 

writes in the name of the band. He writes in (he name and the 

3 amount. It"' given to George Ryan by"Larry Warner just within 

days aner Larry Warner has received the Viisage contract. 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

12 

13 

Z4 

:zs 

Going down the list now in terms of benefits to Ryan 

friends and family, there's a S2200 varatioQ to Ryan~s daughter 

Julie Koehl, one of his daugbten and her famil)'. This is in 

Im~ This is a Swanson beQefit.. Mr. Swanson pays for Julie 

Koehl and her family to slay at Disueyworld. He pays the hotel 

costs which amounf to $2200 ror Julie Koehl and her family to 

stay at Disneyworld. This comes in 1999, just shortly before 

R)'an thCQ arranges for $wanseR to get the McP.ier lobbying 

contract whit~ as J said before,. is going to amount to 

S18G,QOO of lobbying fees ror Ron SwllIlSOn. 

F"maUy, there's $1,000 in check payments from 

DeSantis to Ryan'S ~ George Junior, and his wire.. What this 

is - and I talked or I alluded to it earlier - is whetl George 

Ryan tJIIks 10 A»lballl' DeS.olls, A»fuony DeSanlls, who is • 

potinc:.alsupporler bol oot. friend, he waom 10 give George 

Ryan some money. George Ryao figures out a way where be thinks 

it woo" be reported on any forJ"Bp and the way he f.gures it 

out: Well, you split it up in S500 checks. You give some to 

my son, some to his wife, some to me, some to my wife, so it's 

split up into four dif'l'erent pieces. 

This is the money thatts theo din:<ted to the son and 
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2 

3 

4 

Decal and from IBM. 

Now, Udstuen got that money from Warner for pretty 

much doing nothing. or close to nothing, because, you see, 

Ryan blessed that arrangement 

23095 

5 10:31AM Now, Mr. Udstuen is by no means a choirboX. 

6 

7 

8 

mean, we've heard about the things that he has done. But, 

you see, he is a longtime friend of George Ryan. He 

supported George Ryan at every tum, at every point of George 

Ryan's ascent fo his pOlitical career. And he has done nice 

10 lO:31AM things for George Ryan's fumity: 

11 

12 

13 

14 

Don Udstuen was very dose to Ryan since the 1970s, 

and he was in Ryan's inner circle. And he had a vantage 

point to see many things with regard to how George Ryan 

operated. 

15 10:31AM Now, like Fawell, Don Udstuen got a good deal 

16 

17 

18 

19 

that's going to reduce the amount of time that he will do in 

prison. But he is guaran~ed that he is going to prison, 

under the terms of the plea, and most probably will be In the 

range of 10 to 16 montha. He has also had to give up his 

20 10:31AM ill-gotten gains. 

21 

22 

23 

24 

Now, he did get a good deal, but it's important to 

note that a targe piece of the Crimin'" conduct that he has 

admitted to involved this Metra kickback sCh'eme. and that was 

inforrnalion that the government didn't even know aboutllnfiJ 

25 10:31AM he started cooperating. 

2 

3 

4 

23096 

So the government's plea"agreement with him 

incorporates the cooperation that he gave not just in this._ 

case, but also in connection with that Metra kickback scheme 

that it didn't even know about 

5 1 0:32AM· Now, again, Don Udstuen hasn' yet been sentenced. 

6 

7 

8 

9 

And thai is something that Judge Pallmeyer will be deciding 

at a later point. 

Now, one of the - the fourth poinlthal Mr. Webb 

made in his opening statement Is that the State of Illinois 

10 lO:32AM was not chealed or defrauded. 

11 

12 

13 

14 

And he said, basicalty, thet the stale was nol 

cheated oul of anything and all the """tracts and leases were 

necessary and recommended by the professionals. 

I want to spend a few minutes on this. 

15 10;32AM Mr. Webb focused on tangible contracts and leases 

16 

17 

18 

19 

when he told you this, butlers just put that to the side 

for a second. 

The evidence m this case has shown over and over 

and over thai the stale and the public have been cheated and 

20 10:32AM defrauded out of the honest services of George Ryan. And 

21 

22 

23 

24 

these are services that they were owed. and Judge Pallmeyer 

will instrud you on that 

So, first of all, righl off the bat, tile state and 

the public have been detrauded, and they have been defrauded 

25 1 0:33AM of the honest services of George Ryan. 

2 

But now, if we want to talk about tangible things 

that they were defrauded of, we have plenty to talk about 

First of all. Mr. levin showed you yesterday a 

number of the contracts that realty resulted in tangible 

23097 

5 lO:33AM dollar·amountlossas for the State of Illinois, 

6 

7 

8 

9 

He talked about how the secretary of stat&'" Uloves 

to South Holland and to lincoln Towers cost actual !Mney that 

can be quantified, 

Also, with regard to the moves to Joliet and 

10 1 0:33AM Betlwood, the state overpaid for those conlracls, and that's 

11 

12 

13 

14 

basically because there was no competition. likewise. there 

was no competition in the sticker contract. And SO that's 

another tangible benefit- or tangible loss to the state, 

because competition, of course, is what drives prices down. 

.15 10:33AM When you don't have competition, you don' necessarily have 

16 

17 

18 

19 

the lowest price. 

And with regard to thai McPier contract that I 

talJ<ed 10 you abouljusl a few minutes ago, that's $180,000 

of tangible joss to the state. 

20 10:34AM And with regard to the diversions that Mr.levln 

21 

22 

23 

24 

talked to you about yes1erday, you heard all about how, 

during all these political campaigns, state resources were 

used in order to advance polilical campaigns; workers working 

on state time and materials being taken fi'om state offices in 

25 1 0:34AM order to advance people's political campaigns, 

2 

3 

4 

Also, with regard to Ryan's activities involving 

the inspector general department, it·s clear that the 

investigative. function of that offIce was severely 

compromised, and that also is a loss to the state and to the 

23098 

5 10:34AM public. 

6 

7 

8 

9 

Now, although allthesa items show thai the state 

was in fact cheated and defrauded of various assets as a 

resuU of the defendants' scheme, irs importan~ thOugh, to 

know this; and that is. the government does not have to show 

10 10:34AM one penny of loss in this case for you 10 find the defendarris 

11 

12 

13 

14 

guilty of perticipeting in the charged mail fraud scheme. 

The government is -I am sorry. The Ju.dge is 

going to instruct ~u. when it COff)es time for the 

instructions. of the following instruction. She is going to 

15 10:35AM tell you: ..Themail fraud staMe can be lliolated whether or 

16 

17 

18 

19 

not there is any loss to the v;ctim of the crime or gain to 

the defendanls." 

So lei's just keep that clear. We didn1 have to 

even show you a loss. And yet there were Josses, and there 

20 10:35AM were many losses. Mr. levin went through them with you 

21 

22 

23 

24 

yesterday. 

The fifth point that Mr. - that came up during the 

opening statemenl of Mr. Webb was providing benefits to 

supporters is part of politics, not a crime. 

25 1 0:35AM Mr. Webb told you that we atllive in the real 

US George Ryan Et AI None 
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4 

about it for several hours. 

MR. COLLINS: Judge, objection to "the people at 

this table," Judge. We don't believe this case is in 

trouble. Objection. 

23147 

5 12:10PM THE COURT: Let's move on. 

6 

7 

8 

9 

I am gOing to remind the jurors that tile comments 

made by lawyers are based on the evidence in this case. 

You may proceed, Mr. Webb. 

MR. WEBB: Let me say it this way_ This case is in 

10 12:11PM trouble. And this case is in trouble because ofwhall have 

11 

12 

13 

14 

put on one page here. And I am gOing to talk about it for 

some extended period of time on behalf of George Ryan. 

I am going 10 start with the first point 00 the 

chart No witness testified that George Ryan accepted 

15 12:11PM personal ()(financial benefits to perform official acts. 

16 

17 

18 

19 

That issue is cribl to your verdict in this 

case, not because I tell you thaI; because Judge Pallmeyer is 

going to give you legal instructions. and you are going to 

read those instructions and apply them to Ihe facts. 

20 12:11PM Courtney. can I have Tab 132'1 

21 

22 

23 

24 

J want to show you an instruction that I am going 

to call to your attention right now that relates to this 

issue, and f ask you, when you go back to deliberate, look 

fOr this instruction. And r am going to read it off because 

25 12:11PM the language is cntical as far as what the government has to 

2 

3 

prove. 

"A public official~ George R~n - ·public 

official'~ receipt of personal or financial benefilS or the 

receipt of such ~enefits by the publiC official's family. 

23148 

5 12:12PM friends, employees, or associates does not slanding aione, 

6 

8 

9 

violate the maiJ t:raud statute. even if the individual 

providing the personal or financial benefit has business with 

the state,"-like larry Warner or Ron Swanson. 

The Court goes on 10 state, "Instead, that 

10 12:12PM receipt" - the receipt of personal Of financial benefits-

11 

12 

13 

14 

"that receipt violates the law only if the benefit was 

received with the public official's" - that's George 

Ryan's - "understanding it was given to influence his 

decision-making,-

15 12:12PM That's the law. That's the instruction. 

16 

17 

18 

19 

And come back to Chart 1 for a minute wIth me, 

Coullney. 

Because that's why I pul the fitst point on this 

chart. this, okay. Because when you compare that instruction 

20 12:12PM towhall have down as thefitst painton this chart, no 

21 

22 

23 

24 

witness has teslified Ihal George Ryan accepted anypersonat 

or financial benefils from anybody, ever, 10 perform official 

acts. 

The bottom line is, this tri~ is over. The 

25 12:13PM govemmentcannol call any more witnesses 10 !he sland. Thai 

2 

3 

4 

is the law and that is the evidence. And tbat is what has 

happened. 

You have heard - you heard during this trial, !he 

government did a seven-year investigation. They literally 

23149 

5 12:13PM tore apart this man's life. For seven years they did this. 

6 

7 

9 

They talked about doing 650 interviews of people, They 

subpoenaed every document. every event. everything this man 

has done in his life. They have tom it apart. and we have 

now had a rlV .. and-""'a~-month trial, five and a hatf 

10 12:13PM months. 

11 

12 

13 

14 

They called 83 witnesses. 83 witnesses have been 

called to testify in this trial. And what I put on this 

chart here is the truth. that no witness testified that 

George Ryan accepted anything from anybody to perform his 

15 12:14PM official acts. 

16 

17 

18 

19 

Maybe they proved he made some mistakes in 

judgmenl Maybe he did things you don'! think he should have 

done as a public official. But that is something he did not 

do. And no one has testified that he did. 

20 12:14PM What that is, that first item I have on the chart. 

21 

22 

23 

24 

that's basically the 100~pound gorilla sitting in this 

courtroom that the government does not want 10 acknowledge 

exists, because - you know, ML Levin yesletday. he talked 

about - but all the rhetoric in the world cannot change 

25 12:14PM that. not mine and not theirs. 

2 

3 

4 

So whan I heard Mr. Levin yesterday talk about 

12 yeats of Christmas and "for sale" signs and Ms. Barsell .. 

talking aboul kingdoms and fiefdoms, that can't change it 

In fact. if you want to use rhetoric. how about 

23150 

5 !2:15PM this: Seven years of hell. Because thars what he has been 

6 

7 

8 

9 

through as they have tom apart everything he has done in his 

life, everythTng he has done as a governor, as a secretary of 

state. All those interviews. all these witnesses, and 

they - by the way, ~ there was somebody out there in the 

10 12:15PM wor1d that could have walked into this courtroom and said 

11 

12 

13 

14 

that George Ryan accepted some money or some - anything to 

affee! his official judgment and put the facts on the table, 

these people would have done so. 

Remember, we have the FBI investigating him. We 

15 12:15PM have the tnternat Revenue Service investigating him. We have 

16 

17 

18 

19 

the postal inspection investigating him. We have the United 

States AHorney's Office investigating him. We have the 

entire machine/)' of law enforcement al the federal level here 

in Chicago investigating George Ryan because he is a 

20 12:15PM prominent public official. And seven years later, a trial 

21 

22 

23 

24 

with 83 people testifying, and they didn't put anybody on the 

stand 10 say thal 

And that's critical. Ifs critical because of the 

Jaw and the fnstructions that I just showed you on the 

25 12:16PM screen. 

US George Ryan Et AI None 
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horrific interview we did in a holel room that they picked, 

at the time they pi~ed. with two lawyers in the room, with 

furniture they arranged, with a four-month time-out. Unfair? 

23696 

4 Is that an unfair thing we did to Mr. Ryan in February 2oo1? 

6 

04:13PM So he was mad at us, so mad at us, that as the 

governor of the State of Illinois, his press secretary stood 

up and said, "We commend this Operation Safe Road 

investigation. Go get them." 

March 2001, ladies and gentlemen. That's what Mr. 

10 04:13PM Ryan said to the public. 

11 

12 

13 

14 

And it didn't stop there, ladies and gentlemen. 

You heard Scott Fawell. Rich Juliano, Don Udstuen, 

Alan Drazek. Andrea Coutretsis. You even heard about a plea 

agreement with Dean Bauer. This investigation did its job, 

15 04:13PM and the seven years of hell kicked in when the evidence got 

16 

17 

18 

19 

closer to George Ryan. 

That's the truth of the matter, because as of March 

of 2001, George Ryan was saying, "Go get them, Feds. Go get 

them. Do the job, keep the roads safe: 

20 04:13PM So the Inspector General department, Mr. Webb 

21 

22 

23 

24 

boiled il down to the March - the May '95 memo. 

Is that the story, ladies and genUemen? Are those 

the truths in the details? Is that the facts? Is that what 

really happened? You decide. 

25 04:14PM Who cares? Who cares about the Inspector General 

2 

department? You decide. 

And, ladies and gentlemen, when I cover these 

sequences, I want to jl:lst reference - and I'm going to talk 

23697 

4 more about the indictment tomorrow - I'm going to reference 

6 

8 

9 

04:14PM what part of the indictment ~e Inspector General's Office 

relates to: 

That only relates to the racketeering count, Count 

1. There's no mailings associated in 2 through 10. But 

that's what it relates to. 

10 04:14PM And it does not relate to Mr. Warner. I want to 

11 

12 

13 

14 

make that clear. 

Harry Klein, this is another good one. Truth's in 

the details. I'm going to tell you everything. I'm going to 

blow through all the facts. None, zero, zippo. Let's talk 

15 04:14PM about Harry Klein. 

16 

17 

18 

19 

What was the story we heard about Harry Klein that 

Mr. Webb told you yesterday? 

He told you, ladies and genUemen - and I'm not 

sure I ~ot i!1is right - that this Harry Klein guy, this 

20 04:15PM friend of George Ryan's, even as he testified, this guy who 

21 

22 

23 

24 

doesn't want to hurt George Ryan, not in the least bil- he 

likes George Ryan, he's a nice man - Mr. Webb now, for the 

first time, suggested yesterday to you that Mr. Klein had a 

business interest to take these checks from George Ryan, 

25 04:15PM because. he said. he wanted to get money to Mr. Canfield. 

US George Ryan Et AI None 
A-000414 

who's a co-owner. 

That's what Mr. Webb said, okay? So keep that in 

mind, because thai's what he boiled down the Klein story 10. 

23698 

4 That's not the way it happened. Thafs not the 

04:15PM truth in the details. That was speculation. Let's talk 

about the facts. 

Jamaica story. Next slide, please, 22. 

Ladies and gentlemen - and, again, I'm putting up 

the slide because il is important 

10 04:15PM This benefit, this case that they trivialized, what 

11 

12 

13 

14 

was the benefit that George Ryan got from Jamaica? 

This is a pretty nice place, folks. This is a 

pretty nice place. He went there '93, '94, '95, '96, '97, 

one year there was two. two. '99. 2000. 2001. 2002. It was a 

15 04:16PM significant benerrt,ladies and gentlemen, to George Ryan. 

16 

17 

18 

19 

They can poo-poo it, but it was a significant benefit to 

George Ryan. 

Did it influence his offICial action? You decide. 

But lei's talk some more about the facts. 

20 04:16PM So he gets this benefit every year. Well, where's 

21 

22 

23 

24 

the fraud, Mr. Webb wants to ask? Where's the fraud? Well, 

it starts in 1993. 

Every check. every check that Mr. Ryan wrote or 

Lura Lynn Ryan wrote, every dleck was cash back, every check. 

25 04:16PM Deceit, that's what fraud is. U's cheating, it's stealing. 

it's lying. That's what fraud is. U's saying what 

something is when it's not 

Every one of those checks is a fraud, it's a lie, 

23699 

4 it's a deceit, and it's from the Secretary of State's Office 

8 

9 

04:16PM and it is from the sitting governor. 

And should he be held to a higher standard? No, 

but he does take an oath. Mr. Warner didn't. but Mr. Ryan 

did. 

Now, let's talk again about how this went down, 

10 04:17PM number 25. 

11 

12 

13 

14 

Scott Fawell - and, again, we heard about Scott 

Fawell. I'm going to talk about him a little bit. 

The latest version of Scott Fawell, I heard Mr. 

Webb embrace him, 95 percent of what he said, but. oh-hoh, 

15 04:17PM he's lying about the edges on some things,lying about the 

16 

17 

18 

19 

edges on that Gramm thing and that Viisage thing, lying about 

the edges, you can't believe him. What? 

He's - 95 percent of what he says is true, but the 

two things, one of which is not even all that Significant, he 

20 04:17PM is lying on the edges? Well. he didn1tell - say he was 

21 

22 

23 

24 

lying on the edges on this one. And what did he say here? 

"With respect to lodging. what did Mr. Ryan say 

regarding the issue at that table there?" 

We're talking about a Jamaican picniC table where 

25 04:17PM they drink Red Stripes. 
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2 

4 

6 

7 

8 

9 

23741 

Mr. Webb didn't lalk aboullhe Bruce Clark 

campaign. Bruce Clark campaign, you recall, George Ryan's 

relative is running for the House down in Kankakee. You 

heard from Mr. Juliano, He attended a meeting with George 

10;04AM Ryan to talk about that campaign during the middle of the 

day .. You heard Deb Detmers lalk about getting phone calls 

!Tom George Ryan to talk to Brad Roseberry, who was the guy· 

down on the ground in Kankakee. 

Brad Roseberry testified that he was the guy down 

10 10:04AM on the ground in the Kankakee, and that he was summoned up 

11 

12 

13 

14 

give an update. and there was a Question about him doing 

campaign work on state time. That very issue. 

And Fawell said - and. again, say whal you want 

about Scott Fawell. but you know what? He said it. He said, 

15 10:04AM 'We ain'l going to do thaI. We aren't pulling you off the 

16 

17 

18 

19 

payroll. We are going to keep you on. We are going to keep 

cheating the taxpayers: Scott Fawell said thal 

Where was George Ryan? Sitting in that room. What 

did George Ryan say? Nothing. 

20 10;05AM 1994. George Ryan is running for reelection. 

21 

22 

23 

24 

Scott Fewell is the campaign manager. He is running this 

campaign against this guy Pat Quinn, a contested election, a 

statewide election. 

Folks, this November '93 memo that they are selling 

25 1 0:05AM you. this is right after the November '93 memo. Don't do any 

2 

3 

4 

work on stale lime. You are prohibited from rloing campaign 

work on state time. 

Where is Scott FaweU? Running the campaign for 

George Ryan. Mr. levin put up the chart, the floor plan. He 

23742 

5 10:0SAM was - the only thing that separated Soatt Fawell, t)1e hub of 

6 

7 

8 

9 

the campaign. from George Ryan was a conference room, ten 

feet away 1Tom Scott Fawell. SoaH Fawell testified that he 

had repeated campaign conversations on state property on 

slate time with George Ryan. Did George Ryan know? You 

10 10:00AM decide. 

11 

12 

13 

14 

Was thaI November '93 memo the truth, Of was it 

what George Ryan wantad the public to believe? 

Was that an effort for integrity in government, or 

was Il!at part of the coverup? You decide. 

15 10:0SAM December '94, thai Magna Carta I talked aboul 

16 

17 

16 

19 

yesterday, Government Exhibit 01..()19, last page. A very 

important document. folks, for you to look at. Campaign

and this is the last page of this document 

'M you know" - Scott Fawell writing to George 

20 10:0SAM Ryan. 'M you know: as you, George Ryan, know - 'I have 

21 

22 

23 

24 

met with almost all of the staff thai were part of the 

organizational strucllJla of the campaign. Most of t)1em are 

looking for very Iitlle. They are happy, bul some do need 10 

be pluggad in. I will go through these with you later or 

25 10:00AM just handle myself: 

2 

3 

Scott Fawell tesliliad that basically he handled 

them himself. 

George Ryan is on noilee. You don't even need 

ostrich. George Ryan knows it right here, Number IV, that 

23743 

5 1 0:07AM ScoH Fawell is doling out slate benefits. jobs, perks, 

6 

7 

8 

9 

promoUoos because of what people did politically. 

Thai ain'l what the laxpayers pay people to do. 

You don't get a promotion because you did a nice job for 

George Ryan on the campaign. 

10 10;07AM George Ryan is being told thai by ScoH Fawell. 

11 

12 

13 

14 

Say what you want about Scott Fawell, but he tells illike it 

is; Faclually. 

So whal happened then? 

Go back to the cover slide, 4. 

15 10:07AM Next campaign, ladies and gentlemen, if there 

16 

17 

18 

19 

ain't ostrich, then thete ain't oSlriches, because this is 

it. 1996, HRCC campaigns. Mr. Webb didn't talk aboul this. 

SCOtt FaweIJ ~estffied he was having a conversation with 

George Ryan. He was putting to,gether - again. these are 

20 10:07AM House races, a statewide campaign. The Fawell-Ryan 

21 

22 

23 

24 

otganization is golng to get some political credit for 

helping people get elected throughout the state. They are 

these targeted races, certain races. They are trying to have 

Republicans control the House. Nothing wrong with that, 

25 10:08AM folks. But these are all state workers. SOS employees. 

2 

3 

4 

23744 

Scott Fawell has arranged for them to gel paid. He 

comes to George Ryan to tell him aboul il What does Goo'lle 

Ryan say? "I don'l wanl to know. I am slicking my head in 

the sand. ScoH Fawell, you know whal to do. llaughl you 

5 10;08AM in 1986. Do what you got to do,' 

6 

7 

8 

Did George Ryan know? 

1995, 1996, the Gramm campaign. ladies and 

gentlemen, the Gramm campaign, Mr. Webb called it a tempest 

in a teapot, I believe. It's relevant on a number of levels. 

10 10:08AM There is a diversion eompon~t to it You heard testimony 

11 

12 

13 

14 

ITom Juliano and FoWell that they did campaign work on slale 

lime for the Gramm campaign in 1995 and 1996. Where did they 

do it? Feet from George Ryan. sometimes in Mr. Ryan's 

office. That's where they did polilical campaigning. 

15 10;09AM That November '93 memo: Do not do political 

16 

17 

16 

19 

campaign on state time. It's happening in his office. folks. 

In his office. 

The Gramm campaign, I aJso want to talk about a 

real1Taud with the Gramm campaign. George Ryan is getting a 

20 10:09AM secrel payment, consulting paymenl You heard him, Novernb! 

21 

22 

23 

24 

of '95 - 'OS. In the middle of this trial, you heard him 

make a statement about 'I eamad every penny of Ihe Gramm 

campeign,' Did John Weaver know about that? Did Phil Gramm 

know about that? 

25 10;09AM Phil Gramm. when he was asked aboul, Would you 

US George RyanEt AI None 
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2 

3 

4 

Augusl You heard testimony of a Warner 

fund-raiser at lino·s. And Mr. Genson is right You are 

going to get an instruction. lolks. that a campaign 

contribution, standing alone, there has to be a specific quid 

23761 

5 10:31AM pro quo ~ il's standing alone. 

6' 

7 

8 

9 

Bu~ lolks. this i501 even a campaign 

contribution. You can look through an the D-2s in 

evidence - all the years. folks - and you will nellef see 

Larry Wamefs name once. I think once you see a $500 LE 

10 10:31AM development - LE Warner Development Larry Warner. this m, 

. 11 

12 

13 

14 

of means, he wasn't going to put his name on the 0-25. Scott 

Fawell told you he had a conversation with Larry Warner. He 

doesn't want his name public. Conceal. Hide behind the 

curtains. 

15 10:31AM Well, these are benefits. rolks. to George Ryan. 

16 

17 

16 

19 

Seplember "97. These guys go to Las Vegas 

together. the Golden Nugget Those are in evidence, Ryan's 

bill was paid in cash. Could he have won at the casino that 

night? Well, it's possible. We don't have evidence that he 

20 10:32AM dld or didn't What we can tell you aboul this casino stuff, 

21 

22 

23 

24 

folks, is. George Ryan never declared one penny during the 

time of this scheme. You look at his tax retums. He never 

declared one penny of gambling winnings. 

1988, before we have alleged the scheme began, is 

25 10:32AM the only time. based on the records in evidence. that George 

2 

3 

4 

Ryan reported gambfing winnings. 

October of '97. $95.000 loan to Comguard. And I 

do want to talk about this for a minute. 

Number 17. 

23762 

5 1G:32AM This is this Comguard-related loan. And there was 

6 

7 

8 

9 

an explanation of this Ulree-. four-step transaction. 

Harry Lockman. You heard abaul Harry Lockman. 

When we interviewed George Ryan. Ray Ruebenson testified 

Harry Lockman, 4i)..year friend of George Ryan's. longtime 

10 10:32AM friend 01 George Ryan. He is not a friend olTorn Ryan·s. 

11 

12 

13 

14 

You heard no evidence of that. He is George Ryan's friend. 

So whal was Larry Warner doing? Larry Wamer

Harry Lockman had basically stepped in to help Camguard. 

Larry Wamer is basically taking Harry Locl<man out 01 the 

15 1G:33AM equation. So he is pumping in 95.000. so Harry Lockman 

16 

17 

16 

19 

is assigned. 

Now, Dctober7th 01'97. You heard lestimony in 

evidence about what happened in "97. Well. Mr. Ryan just 

announced for governor. He started to dean up his act. 

20 10:33AM What have you heard about, folks? You heard Scott Fawell 

21 

22 

23 

24 

came to him and said. "You got 10 slap gambling. You can"! 

go to the riverboats. If you want to go. go to Vegas." 

Guess what? I just talked about il 

September "97. Warner and Ryan are in Vega •• No 

25 10:33AM more riverboats, because the public. the people who are 

2 

3 

4 

6 

7 

6 

9 

voting for you. might see you gambling. This is too serious. 

Go 10 Vegas if you need 10 go gambfing. Okay. They got to 

clean him up. 

What else does he do? let's hire an accountant 

10;33AM let's clean up those tax returns. You are running for 

23763 

governor. Thars serious busi."ess. So however you have been 

conducting yourself in the past, irs time to clean up. Take 

a shower, take a shave, dean you up. 

What else did you hear? Michael Fainman. He was 

10 10:34AM getting Ihose consulting payments. $55.000. Look at Ihe 

11 

12 

13 

14 

D-2s. When did those stop? Right around the time George 

Ryan announced ~or govemor. 

So. folks, this is just - this is October. This 

,S one month after Mr. Ryan announced for governor. This is 

15 10;34AM cleanup, This is cleanup time. We don't want embarrassment 

16 

17 

16 

19 

in the town of Kankakee for the guy who's running for 

governor's brother. 

Again. is there anything criminal about trying to 

clean up your act? Of course not But then to say that 

20 10;34AM LarryWarneiiS not providing a benefit 10 George Ryan about 

21 

22 

23 

24 

this is nonsense. Nonsense. to USe Mr. Genson's word. 

$95.000. folks. $95,000. 

So now let's step back. Lefs look at calendar 

year 1997. Is this just one mend to another - and. by the 

25 10:34AM way - by the way. whalis in this record. folks.,abaul what 

2 

3 

4 

23764 

George Ryan gave to Larry Warner. other than, obviously, 

govemmental s~, which you all know about These friends~ 

these longtime mends who exchange gifts, what is it in the 

record that George Ryan ever gave to Larry Wamer? 

5 1G:35AM You heard something about a pinball machine, and 

6 

7 

8 

9 

there is actually a conflict in the record whether Wamer 

gave it to Ryan or Ryan - so what is it? What is in the 

record. folks. 01 what George Ryan ever did lor Larry Warner? 

How did George Ryan reciprocate this longtime friendship? 

10 10:35AM Govemmental business is how he did it $3 million 

11 

12 

13 

14 

worth of govemment business. Was it a quid pro quo? No. it 

wasn'L Have we proved a quid pro quo? No. haven'L Have 

we charged a quid pro quo? No. we haven1. 

We have ch .. ged an undisclosed lIow of benefits 

15 1G:35AM back and fortll. And lam going to get to the instructions in 

16 

17 

18 

19 

a minule, folks, but that's what we have charged~ 

We haven' charged cash bribes that Vicki Easley 

saw or George Ryan called oul from his office. We have 

charged an undisclosed flow of benefits, whicht under the 

20 10:36AM law. is sullici.n~ as I will talk aboul in a momenL 

21 

22 

23 

24 

What did Larry Warner do wrong? Lers look al.o at 

the second part of it. on the right-hend side of il 

There is basically three charts thaI I am going 10 

run through ~uiddy here. all 01 which. basically, are Larry 

25 10:36AM Wamer, his lobbyist registration statements. because, lolks, 

US George Ryan Et AI None 
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2 

3 

4 

purpose of returning a unanimous verdict. 

"The 12 of you should give fair and equal 

consideration to all the evidence and deliberate with the 

goal of reaching an agreement which is consistent with the 

23769 

5 1 0:42AM individual judgment of eac:l\ juror. 

6 

7 

8 

9 

"You are imparual judges of the facts. Your sole 

interest is to determine whether the government has proved 

its case beyond a reasonable doubt· 

You are a team. folks. We are not going to send 

10 10:42AM you into 12 different rooms. We are going to send you into 

11 

12 

13 

14 

one room to talk. to discuss: yes. to argue; yes. to debate; 

yes. to change your minds back and forth, based on the 

evidence. That's going to be your duty. That's wnat you 

have sworn to do. U's nolto gel a divorce before you have 

15 10:42AM gotten married. 

16 

17 

18 

19 

Now lel's talk about the mail fraud instruction. 

There are three elements to this mail fraud 

instruction. Again. it's Counts 2 to 10. and irs a core 

part of this rackeleering, and I am going to get into il a 

20 10:42AM liHle b~ more. But I wan! to give you the basics. 

21 

22 

23 

24 

There is three elements. First, "Defendant 

knowingly devised or participated in a scheme to defraud or 

to obtain money or property by means of materially false 

pretenses, representations, or promises ." 

25 10:43AM The defendant has to knowingly participate in Ihe 

2 

3 

4 

23770 

scheme. That's Count 1. And there has to be some lies, 

there has to be some misrepresentations. there has to be some 

fraud. Mr. Webb is righL 

Second, "The defendant did"" knoWingly and with 

5 10:43AM the inlent' Inten~ absolutely key. He has got 10 have the 

6 

7 

8 

inlent It can1 be guess. It can't be conjec1ure, 

Defendant Ryan, Defendant Warner have to know what they are 

doing. They have to have intent. That's important 

Number 3. there has to be a mailing in furtherance. 

10 10:43AM Again.lhat's Ihe part I don1 think is in high contest 

11 

12 

13 

14 

When Ms. Barsella got up, she gave you ac1ua11y the exhibit 

number for each of the mailings.. There hasio be a mailing 

in furtherance of the scheme for each of the counts. And I 

submil to you, Ihal's not really in dispute. I haven't hean:! 

15 10:43AM muc:l\ dispule about it 

16 

17 

18 

19 

Number 23. So whafs a scheme? We have all been 

using that lerm. I have used it a lol What's a scheme? 

"A scheme is a plan or a course of action formed 

with the Intent 10 accomplish some purpose. A sc:I\eme to 

20 10:43AM defraud "- that's a particular l)Ipe of scheme - 'is a 

21 

22 

23 

24 

scheme that is intended to deceive or cheat another and to 

obtain money or property or cause the potential loss of money 

or property to another or to deprive the people of the stale 

of Illinois of their Intangibte right 10 the honest services 

25 10044AM of their public empoyees - pubic officials or employees: 

2 

3 

4 

So, fulks, there is two differenll)lpes of sc:l\emes. 

There is one that's for money or property. That is when you 

are given state business for leases and you are lying about 

il You are giving away property. When you are given-

23771 

5 1 0:44AM when you are stealing from the state, people's resources, 

6 

7 

8 

9 

thai's property. That's money. You can·t do thai and fie 

about if, and there is a mailing in furtherance of it 

ThaI's money or property. 

The second thing you can't do is deprive the people 

10 10:44AM of their intangible right to Ihe honest services of public 

11 

12 

13 

14 

officials. That's this trust issue that we have been talking 

about And I want to give you some more instructions aboul 

Ihal 

You are going to get all these, folks, but this is 

15 10:44AM the heart of the maHer. For the first len counts of the 

16 

17 

18 

19 

indictment. it is the heart of the maHer. 

It's about trust Mr. Ryan's honest services. 

lhat's what it's about 

Conflict of interest. Number 25. 

20 10:45AM "A public official or employee has a duty to 

21 

22 

23 

24 

diaclose material information to a public empk>yer. If an 

official or employee conceals or knowingly fails to disclose 

a material personal or financial interest {also known as a 

conflid of jnterest) in a matter over which he has 

25 10:45AM decision-making power. then that official deprives the public 

2 

3 

4 

of its righl to the offJcial's honest services if other 

elements have been met." 

So, folks, on this honest services, on this scheme, 

this filSt element. it can be met with a conflict of 

5 10:45AM interest 

6 

7 

8 

9 

We talked about yesterday with Jamaica. Folks, 

this isn't some high-powered legal theory that Mr. Ryan, the 

pharmacist from Kankakee, can't understand, He laid you 

about it through the testimony of Scott FawelL When he 

23772 

10 1 0:45AM brought Scott Fewell down to Jamaica in 1994, he said - and 

11 

12 

13 

14 

I showed it to you yesterday - "We are going to do this 

thing with Harry Klein because Harry Klein owns currency 

exchanges, our office regulates currency exchanges. so we 

have to appear to be impartial when we decide on rurrency 

15 10:46AM exchanges, We have to appear to be impartial, So we can'! 

16 

17 

18 

19 

be laking this frae vacalion.· 

ladies and genUemen, that is a classic conflict of 

interest I because Mr. Ryan was telling Scott Fawell: We are 

going to take this vacation. we are going to be partial, we 

20 10:46AM are going to take Harry's benefils, but 10 the public, to the 

21 

22 

23 

24 

world, ii's going to be that we are arm's tength. 

That's what this instruction is about. fob. And 

that is the heart and soul nol only of Ihe South Holland 

situation, but eac:l\ and every Warner situation, because Ihat 

25 IO:46AM flow of benefits thaI I talked to you about. George Ryan was 

US Geor~ Ryan Et AI None 
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2 

3 

4 

operating under a conflict of interest every time he dealt 

wjth Lany Warner. because the benefits were flowing from 

larry Warner. 

He had a duty to disclose them in many different 

23773 

5 10:47AM respects, and he didn't And he continued 10 operate in an 

6 

8 

9 

official capacity leases, contracts to the benefit of lany 

Warner. 

A related instruction, Number 26. Again, these are 

all within this mail fraud statute. Honest services. 

10 10:47AM "Again. not every instance of misconduct or 

11 

12 

13 

14 

violation of state statute by a public official constitules a 

mail fraud violation. Where a public official or employee 

, misuses his official position (or malerial noopubJic 

information he obtained in it) for private gain for himself 

15 10;47 AM or another, then that official or employee has defrauded the 

16 

17 

18 

19 

public of his honest services, if the other elements have 

been mel" 

So, folks, when he takes the official infonnation 

thai Me Ryan gets, when he decides he can !ell larry Warner, 

20 1 0:47AM "Go work wilh Alex Nelson on this Bellwood lees.; or, "I am 

21 

22 

23 

24 

going to call Alex Nelson; You work with him an the Bellwood 

rease"; when he 1~ls len Sherman, ~Work with Larry Warner on 

the Bellwood lease-; when he is using his official 

decist()flw-making power to steer benefits to George Ryan - to 

25 10:48AM Larry Warner, while he is operating under a conflict of 

2 

3 

4 

interest, he is breaching his duties. He is violaUng his 

honest services. Thafs an important instruction. 

Number 27. This goes. folks. to this issue of who 

the benefits can go to. George Ryan doesn't have to put a 

23774 

5 10:48AM penny in his own pod<e~ He does no! have to pul a dollar in 

6 

7 

8 

9 

his own pockel He does nol have 10 get any benefits lOr 

himself. 

This says, "A participant in a scheme to deftaud 

may be guilty, even if all the benefits of the ftaud accrue 

10 10:48AM to others, $0 long as the government has proved the other 

11 

12 

13 

14 

elements beyond a reasonable doubt. The public may be 

deprived of its public officials' or employees' honest 

services no matter who received the benefits of the fraud so 

long as the government has proved the other elements of mail 

15 10:49AM fraud beyond a reasonable doubt" 

16 

17 

18 

19 

So, 101ks, if you find that the Udstuen money was 

blessed by George Ryan, if you find that that Viisage 

$36,000 thai I w;U get to in a minute was blessed by George 

Ryan. that he was, as Mr. levin said, reaching into larry 

20 10:49AM Warner's bank account in a cooperative way to give money. a 

21 

22 

23 

24 

benelit to a third-parly, as a secretary of slata official, 

he is violaling his duties. ThaI's sufficienl 

Folks, another important instruction you are going 

10 gel, tha~ "In order to prove a scheme 10 deftaud, the 

25 10:48AM government does not have to prove that the defendants 

2 

4 

contemplated actual or foreseeable harm to the victims..

So they don1 have 10 sit around and tal~ about. 

well, we are going 10 screw the taxpayars loday. They don' 

have to talk about iL They don't even have to do il 

23775 

5 10:49AM You don't have to find - we have given you some, 

7 

8 

9 

tangible, tangible calculations of loss. But we didn't have 

to do thaI. We don' have to do thal We just have to show 

that Mr. Ryan violaled his honest services based on these 

other instructions and meet the other elements of the mail 

10 10:5OAM fraud. 

11 

12 

13 

14 

Now, folks, I want to talk about the critical facts 

for some of these sequences. t am not going to spend a lot 

of lime, but I do want to - to answer this question. 'Where 

is the fraud?"' I want to hit these sequences in a falrly 

15 10:50AM quick way, but I want to hit these sequences to give)'Ou some 

16 

17 

18 

19 

of the highlights of what should be focused on and where is 

the fraud in these sequences. And I want to start with the 

leases. Now, folks -

Number 30. 

20 10:5OAM You heard Mr. Webb - I think Mr. Mr. Genson did 

21 

22 

23 

24 

this, too - with regard to leases and whether competitive 

bidding was required. And there is some issue about what the 

. law really said. and there is some testimony in the record -

I am no! contesting it - thai some people believe that irs 

25 10:50AM not a state law thai you have 10 competitively bid 

2 

3 

4 

23716 

properties. 

But, folks, violaUons of state law, whether they 

existed or not. do not make the mall fraud scheme. You have 

a duty of honest services. 

5 10:5OAM Whal did Mr. Esslinger say? Mr. Esslinger said, 

7 

8 

9 

"We do salient fact sheels. We look at three properties. We 

put these thinge together." And thafs competitive bidding. 

Jfs a competitlvc process. Whether the taw required it or 

not, thai'S what- Mr. Essfinger said that that was their 

10 10:51AM policy 10 do. 

11 

12 

13 

14 

George Ryan. He was interviewed by the FBI. 'Sir, 

wha~ if anything, did he say" - this is Agenl Ruebenson 

tailling aboul the George Ryan inleJView. 

"What did he say about whether compelitive sites 

15 10:51AM should be looked al in the dovers' services leasing 

16 

17 

18 

19 

process?" 

This is George Ryan now. George Ryan is saying 

compeUtiva snes should be looked at in the process. 

"a. later in an interview, on the same subject of 

20 10:51AM competitive sites, whet did he say about - whet did he say 

21 

22 

23 

24 

was his only concern regarding the leasing process? 

"A His only concern was that competitive siles 

were looked al and everything was done according to the law." 

Obvlously, there is two ways to look at it. Was 

25 10:51AM George Ryan telling us the truth, or was George Ryan lel1Ing 

US George Ryan Et AI None 
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Instead, that receipt violates the iaw only if the benefit was 

2 received with the public official's understanding that it was 2 

3 given to influence his decision-making. 3 

4 Similar1y. the providing of personal or financial 4 

5 benefits by a privale citizen to and for the benefit of a 5 

6 public official or to and for the benefit of a pubJic 6 

7 official's family, friends. employees, or associates, does not. 7 

8 standing alone, violate the Illinois bribery stalute, even if 8 

the private citizen does business with the slate. so long as 9 

10 the personal or financial benefrts were not intended W 10 

11 influence or reward the public official's exercise of office. 11 

12 A pubuc official's receipt of campaign 12 

13 contributions, standing alone. does not violate the Illinois 13 

14 bribery or misconduct statutes, even if the contributor has 14 

15 business or expects to have business pending before the pubJic 15 

16 official or the state in which the public official hoJds 16 

17 office. Rather, public offJCials may receive campaign 17 

18 contributions from those who might seek to influence the 18 

19 candidate's performance as lang as no promise ror or 19 

20 perfonnance of a specific official act is given in exchange. 20 

21 Similarly, the giving Of a campaign contribution to a 21 

22 public offidal, standfng alone, does not amount to a VIolation 22 

23 of the Illinois bribery statute. even ir the person making the 23 

24 contribution has or expects to have business pending before the 24 

25 public official. Only when a person gives a campaign 25 

23901 

contribution knowing that it is given in exchange for a 

2 specific official act does this conduct violate the bribery 2 

3 statute. The intent or each party (';.811 be implied from their 3 

4 words and ongoing conduct 4 

5 A conspirator is a person who knowingly and 5· 

6 intentionally agrees with one or more persons to accomplish an 

7 unlawful purpose. A conspirator is responslble for offenses 

8 committed by his fcllow conspirators if he was a member of the 8 

9 conspiracy when the offense was committed and if the offense 9 

10 was committed in furtherance of and as a foreseeable 10 

11 consequence of the conspiracy. 11 

12 Therefor •• if you lind defendant Ryan guilty of the 12 

13 conspiracy charged in Count 1. you should find defendant Ryan 13 

14 guilty of Coun! 2, 3, 4, 5, 6, 7, 8. 9, and/or 10, if you find 14 

15 the Government has proved beyond a reasonabie doubt that the 15 

16 offense and the count under consideration was committed, A, by 16 

17 his fellow conspirators in furtherance and as a foreseeable 17 

18 consequence of the conspiracy charged in Counl1. B, while 18 

19 defendant Ryan was a member of the conspiracy charged in Count 19 

20 1. 20 

21 Ukewise. if you find defendant Warner guilty of the 21 

22 conspiracy charged in Count 1. )IOu should find defendant Wamer 22 

23 guilly of Count 2, 3, 4, 5, 7. 8, and/or 9, if you find tha! 23 

24 the Government has proven beyond a reasonable doubt that the 24 

25 offense in the count uoder consideration was commilled, A, by 25 

US George Ryan Et AI None 
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his fellow conspirators in furtherance and as a foreseeable 

consequence of the conspiracy charged in Count 1. B. while 

defendant Warner was a member of the consplracy charged in 

Count 1. 

Instructions regarding Counts 2 through 10. mail 

fraud,18 U.S.C. section 1341. DelendantsRyanandWamerare 

both charged with mail fraud in Counts 2. 3, 4, 5, 7, 8, and 9, 

and defendant Ryan is charged individually with mail fraud in 

Counts 6 and 10. 

To sustain each charge of mail fraud. the Government 

must prove the following propositiOns: first. that the 

defendant knowingiy devised or participated in the scheme to 

defraud or to obtain money or property by means of materially 

false pretenses, representations, or promises as charged; 

second, that the defendant did so knowingly and with the intent 

to defraud; and third, that for the purpose of carrying out the 

scheme or attempting to do so, the defendant used or caused the 

use of the United States Mails or a private or commercial 

interstate carrier in the manner charged in the particular 

counL 

If you find thaf each or these propositions has been 

proved beyond a reasonabfe doubt as to a particular count, then 

you should find the defendant guilty of that count. If, on the 

other hand. you lind tha! any of these propositions has not 

been proved beyond a reasonable doubt as to a particular count, 

23903 

then you should fll1d the defendant not guilly of that count 

A scheme is a plan or a course of action fonned with 

the intent to accomplish some purpose. A scheme to defraud is 

a scheme that is intended to deceive or cheat another and to 

obtain-money or property or cause the potential loss of money 

or property to another or to deprive the people of the state of 

Illinois of their intangible right of the honest services of 

their public officials or employees. 

Counts 2 through 10. the mail fraud counts, charge 

that the defendants participated in a single scheme !o defraud 

or to obtain money or property by means or materially false 

pretenses, representations. or promises. Proof that there were 

multiple sdlemes is not necessarily proof of a single scheme, 

nor is it necessarily inconsistent with the existence of a 

single scheme. 

Proof or several separate or independent schemes will 

not establish the single scheme alleged in Counts 2 through 10 

unress one of the schemes which is proved is included within 

the single scheme alleged in those counts. If. therefore. you 

find beyond a reasonable daub! that there were two or more 

schemes to defraud and thai the defendant was a member of one 

or more of these schemes to defraud, and you further find 

beyond a reasonable doubt that the proved scheme to defraud was 

included within the charged scheme to defraud. you should find 

thai defendant guilty of the particular coun! you are 
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considering, provided that all other elements of the mail fraud 

2 charge have been proved. 

3 If. 00 ll1e other hand, yoo find that there were two 

or more schemes to defraud and that the defendant was not a 

5 member of any proved scheme included within the charged scheme 

6 to defraud, you should find ll1at defendant no! gu~ty of that 

7 counl 

8 A false pretense. representation. or promise is 

9 material if it has the natural tendency to influence or is 

10 capable of inftue~ng the decision of the decision"making body 

11 to which it was addressed. 1n order for the Governmenl to 

12 demonstrate a scheme to defraud the public of its right to the 

13 honest services of a public offICial or employee, only one 

14 participant in such scheme must owe a duty of honest services 

15 to Ihe public. 

16 Acrordingly, a defendant who schemes with a public 

17 official or employee to deprive the public of its right to that 

18 public official's or employee's honest seJVices may be guilty 

19 of a scheme to defraud ll1e public of its right to honest 

20 services, provided aU the elements of the offense as set forth 

21 in the instructions are met 

22 The phrase "intent to defraud'" means that the acts 

23 charged were done knowingly with the intent fo deceive or cheal 

24 the people of the state of Illinois in order to cause a-gain of 

25 money or property to the defendants or others or the potential 

23905 

loss of money Of property to another or to deprive the people 

2 of the state of lItirlois of the right to ll1e honest services of 

3 their public empioyees - officials and employees. Such intent 

4 may be detennined from the evidence admitted as to.each 

5 defendant 

6 Good faith on ll1e part of ll1e defendant is 

7 inconsistent with the intent to defraud. an element of the mail 

8 fraud charges. The burden is not on the defendant to prove his 

9 good faith; rather,the Government must prove beyond a 

10 reasonable doubt that a defendant acted with intent to defraud. 

11 A public official has a duly 10 provide honest 

12 services to the people of the state of Illinois. The 

13 Government does not allege that defendant Warner was a publiC 

14 official during the time period relevant to this case. Because 

15 . of his official position, defendant Ryan owed a duty of honest 

16 services to the people of the state of Illinois. 

17 A public official or employee has a duly to disclose 

18 malerial infonnation to a public employer. If an official or 

19 employee conceals or knowingly fails to disclose a material 

20 personal or financial interest. also known as a conflict of 

21 Interest. in a matter over which he has decisiorrmaking power, 

22 then that official or employee deprives the public of its right 

23 10 the officiafs Of employee's honest services if the other 

24 elements of the man fraud offense are met. 

25 The law does not require that the Government identify 

a specific official act given in exchange for personal and 

financial benefits received by the public offidal so long as 

the Government proves beyond a reasonabie doubt that the public 

official accepted the personal and financial benefils with the 

5 unden;tanding that the public official would perform or not 

6 perform acts in his official capacity in return. 

7 Ukew~se. the law does not require that the 

8 Government identify a specific official act gIven in exchange 

9 for personal and financial benefits received by the public 

10 official so long as the Government proves beyond a reasonable 

11 doubt that Ihe personal and financial benefits were given with 

12 the understanding that the public official would perform or not 

13 perform acts in his official capacity in return. 

14 A benefit or benefits received by a defendant or 

15 given by a defendant with the intent that such benefit or 

16 benefits would ensure favorable official action when necessary 

11 can be sufficient to establish the defendant's intent to 

18 defraud the public of its right to honest services. You need 

19 not find that sUdl a benefit was conferred or received in 

20 e:xdlange for a specific official action. 

21 A publiC official's receipt of personal or financial 

22 benefits or the receipt of the benefits by the public 

23 official's family, friends, employees, or associates, does not, 

24 standing alone. violate the mail fraud statute, even jf the 

25 inowidual providing the personal or financial benefit has 

business with the state. Instead, that receipt vi01ates the 

2 law only jf the benefit was received with the public official's 

understanding that it was given to influence his 

4 decision-making. 

5 Similarly. the provIding of personal or financial 

6 benefits by a private citizen to and for the benefit of a 

7 public offida~ or to and for the benefit of a public 

8 official's fami~, friends, employees, or associates, does not. 

9 standing alone, violate the mail fraud sta'ute, even if the 

10 private citizen does business with the slate, so long as the 

11 personal or financial benefits were not intended to influence 

12 or reward the pubrlC official's exercise of office, 

13 A public officiafs receIpt of campaign 

14 contributions. standing alone, does not violate the mail fraud 

15 statute, even if the contributor has business or expects to 

16 have business pending before the public official or the state 

17 in which the public official holds office. Rall1er, public 

18 officials may receive campaign contributions from those who 

19 might seek to influence the candidate's performance so long as 

20 no promise for or pelformance of a specific official act is 

21 given in exchange. 

22 Similany, the giving of a campaign conbibution to a 

23 public official, standing alone, does not amount to a violation 

24 of the mail fraud statute, even if the person making the 

25 contribution has or expects to have business pending before the 

23906 
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public official. When a p~rson gives and a public official 

2 receives a campaign contiibution, knowing that it is given in 

3 exchange for a specific official act. that conduct violates the 

4 mail f.raud statute if the other elements of the mail fraud 

5 offense are met. The intent of each party can be imp5ed from 

6 their words and ongoing conduct. Not every instance of 

7 miSCOfJduct or violation of a state statute by a public official 

8 or employee constitutes a mall fraud violation. 

9 I inslruct you lhal!he following state laws were 

10 among !he laws applicable to state officials !hroughout!he 

11 relevant time frame except as oihelWise noled. One, Article 8 

12 section l(a) of !he Illinois Constitution provided !hat public 

13 funds. properly, or credit shall be used ooly for public 

14 purposes. 

15 Two, 720 IleS 5133-3 provided !hal a public officer 

officer had reason to believe that the gift was provided 

2 because of the official position of the officer and not because 

of friendship. 

- 4 In detennining whelher a gilt was provided on the 

5 basis of friendship. the officer was to !,:.'Onsider the history of 

6 the relationship betWeen the individual giving the gift and the 

7 offICer, including any previous exchange of gifts between those 

a individuals, whether the officer knew the individual who gave 

9 !he gift personally paid for !he glfl or sought a lax reduction 

10 or business reimbursement, and whether the officer knew the 

11 individual who gave the gift also gave the same or similar 

12 gifts to other public officials. 

13 Five, 10 IleS section 519.25.1 provided that quote: 

14 'No public fund shall be used 10 urge any eleclor to 

15 vote for or against any candidate or proposition or be 

23910 

16 or employee commits misconduct when in his official conduct he. 16 appropriated ror political or campaign purposes to any 

11 with intent to obtain a personal advantage for himself or 

18 another, he performs an ~ct in excess of his IawfuJ authority 

19 or solicits or knowingly accepts for the performance of any act 

20 a fee or reward which he knows is not authorized by Jaw. 

21 _ Three, 5 ILCS 42014A-101 provided !hat a person 

22 holding an elected office in the Illinois executive branch 

23 which includes !he office of !he Secrelary of Slate and !he 

24 Governor's office, is obligated to file annually a statement of 

25 economic interest with the State of iUinois wherein he is 

1- required lo disclose various economic and associated 

2 information which is specified on the forms that are in 

evidence. 

Four;from January 1,1999, and continuing through 

5 2002, 51LCS 425110 provided !hat a public officer was 

6 prohibited from soliciting or accepting any gills from any 

7 prohibited source or in violation of any federaJ or state 

a statute. rule, or regulation_ 

Prohibited sources induded, among others. anyone who 

10 is registered or required to be registered with the Secretary 

11 of Slale under !he Lobbyist Registration Act. which act 

12 obligated persons to register as lobbyists if they undertook to 

-13 influence executive, legislative, or administrative action, or 

14 employed another person for the purpose of influencing 

15 executive, legislative. or administrative action. 

16 A number of items were specifically excluded from 

17 !his prohibiUon, including lawful campaign oontribuUons, 

18 gills from relatives, gills given to an officer ex employee 01 

19 the executive branch from another officer or employee of the 

20 executive branch, gills 01 personal hospilalily of an 

21 individual other than a registered lobbyist. and gifts from any 

22 one prohibited source during any calendar year having a 

23 cumulalive 101a1 value a'less !han $100. 

24 Also excluded from !hIs prohibi6on was anylhing 

25 provided on !he basis of a.personal friendship, unless the 

US George Ryan Et AI 

17 candidate or political organization." 

18 Under Illinois slatute, 30 IleS section 50516, prior 

19 to July 1, 1998. certain purchases and contracts were not 

20 required 10 be competitively bid including. A, purchases and 

21 contracts for data processing equipment, software, or services, 

22 B. where the services required were for professional skills 

23 pursuant to a wriH.en contract,and. C. in emergencies where 

24 immediafe expenditure was necessary for repairs lo-stale 

25 property in order to prevent or minimize serious disruption of 

23909 23911 

state serVice or t~ en!iure the state records. 

2 Again, not every inslance of misconduct or violation 

3 or a state statute by a public official or employee constitutes 

4 a mall fraud violation. Where a public official or employee 

misuses his official position or material nonpublic information 

6 he obtained in it for private gain for himself or another. then 

7 that official or employee has defrauded !he public of his 

8 honest services if the other elements of the mail fraud offense 

9 have been mel 

10 A public official may deprive !he public of its righl 

11 to honest services even if the same officia' action would have 

12 resulted absent the offiCial's deprivation of the public's 

13 right to honest services. The mail fraud slalute can he 

14 viOlated. whether or not there is any 10S$10 She victim of the 

15 crime or gain to the defendants. 

16 A participant in a scheme to defraud may be guilty 

17 even ff all the benefits of the fraud accrue to others so long 

18 as the Government has proved the other elements of mail fraud 

19 beyond a reasonable doubt The public may be deprived of ilS 

20 public official's or employee's honest services no matter who 

21 receives the benefits of the fraud so tong as the Government 

22 has proved the o!her elements of mail fraud beyond a reasonable 

23 doubt 

24 In order to prove a scheme to defraud, the Government 

25 does not have to prove !hat !he defendants contemplated actuat 

None 
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or foreseeable harm to the victims of the scheme. The 

2 Government must prove that the United States Mails or a privata 

3 or commercial interstate carrier were used to carry out the 

4. scheme or were incidental to an essential part afthe scheme. 

S In order to use Or cause the use of the United States 

6 Mails or a private or commercial interstate carrier, a 

7 defendant need not actually intend that use 10 take place. You 

8 must find that the defendant kt'Iew that it would occur in the 

9 ordinary course of business or that the defendant knew facts 

10 from whim that use could reasonably have been foreseen. 

11 However, the Government does not have to prove that a defendant 

12 knew that the casrierwas an interstate canier. The defendant 

13 need not actually or personally use the mair or interstate 

14 carrier. 

15 ATthough an item mailed or sent by interstate carner 

16. need not by itself contain a fraudulent representation or 

17 promise or request for money. it must further or attempt to 

18 further the scheme. Each separate use of the mail or 

19 inteJState canier in furtherance of the scheme to defraud 

20 constitutes a separate offense. 

21 In connection with whether a mailing was made, 

22 evidence of the habit of a person or of the: routine practice of 

23 an organization, whether corroborated or not and regardless of 

24 the presence of eyewitnesses, is relevant to prove that the 

25 conduct of the person or organization on a particular occasion 

was in conformity with the habit or routine practice. You 

2 should consider this evidence in the same manner thaf you 

3 consider all circumstantial evidence. 

4 Instructions regarding Counts 11 through 13, false 

5 stalements, 18 U.S.C. sedion 1001 (,)(2). To sustain the 

6 charge of m.1<ing a false, fictitious, or fraudulent statement 

7 or representation as charged in Counts 11 through 13, the 

8 Government must prove the following propositions: first. a 

9 defendant made a false, fictilious, or fraudulent statement or 

10 representation; second. the statement or representation was 

11 material; third. the statement or representation was knowingly 

12 - made knowingly and willfully; and fourth, the statement or 

13 ,representation was made in a matterwilhin the jurisdiction of' 

14' the executive branch of the Government of the United States. 

15 If you find from your' consideration of all the 

16 evidence that each of these propositions has been proved beyond 

17 a reasonable doubt, then you should find the defendant guilty. 

18 H. on the other hand. you find from your consideration of aU 

19 the evidence that any of these propositions has not been proved 

20 beyond a reasonable doubt, then you should find the defendant 

21 not guilty. 

22 A statement is false or fictitious if untrue when 

·23 made and then known to be untrue by the person making it. A 

24 stafement or representation is fraudulent if known to be untrue 

25 and made with intent to deceive. A statement made with 

23912 
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good-faith belief in its accuracy does not amount to a false 

2: statement. This is so even if the statement is. in fact, 

3 erroneous. A defendant is under no burden to prove good faith. 

4 Rather, the prosecution mu$l prove knowledge of falsity beyond 

5 a reasonable doubt 

I> A statement that is nonresponsive.but literally true 

7 is not false. In determining whether Mr. Ryan's answers were 

8 . untruthful and in datermining whether he knew they were false, 

9 you should consider the context of the questions and answers. 

10 The context of the question and answer is often of critical 

11 importance if it is claimed that the question was ambiguous or 

12 was misunderstood. A statement may not be false if it is based 

13 on an ambiguous question where the response may be literaUy 

14 true and factually correct 

15 The Federal Bureau of lnvestigation is a part of 

16 executive branch of the Govemment of the United ·States. and 

17 statements Or representations cooceming matters being 

18 investigaled by the Federal Bureau of Investigation are within 

19 the jurisdiction of the executive branch. 

20 A statement is material if it had the effect of 

21 innuencing the action of the Federal Bureau of Investigation 

22 or was capable of or had the potential 10 do so. It is not 

23 necessary that the statement actually have that influence or be 

24" relied on by the Federal Bureau of Investigation so long as it 

25 had the potential or capability to do so, An act is done 

23915 

willfully if done voluntarily and intentionally and with the 

2 intent to do something the law forbids. 

3 Counls 11 and 12 each contain multiple alleged false, 

4 fictitious. or fraudulent statements made by defendant Ryan. 

5 To find the defendant guilty of those counls, the Government 

6 must prove beyond a reasonable doubt that at least one of the 

7 alleged statemenls contained in each count was false. 

8 fictitious. or fraudulenl However. as to each count, you must 

9 unanimously agree on which statement was false or fictitious, 

10 or you must unanimously agree on which statement was 

11 fraudulent 

12 . For example, with respecllo Count.l1, if some of you 

13 find the defendant Ryan's aReged statement in subparagraph 

14 2{ii) that he was unaware of the pricing and contenls of the 

15 South Holland lease and did not personally take pert in ils 

16 negotiation was false, and the rest of you find that the 

17 slatement in subparagraph 2Qi) was not false but that the 

18 alleged statement in paragraph 2(iii) that Ryan had no 

19 recollection or knowledge of the original negotiations of the 

20 Joliet lease was false. then there is no unanimous agreement as 

21 to subparagraph 2{ii) or 20ii). On .the other hand, n all 

22 jurors find that the statement in subparagraph 2(ii) was false, 

23 then there is unanmous agreement with respect to which 

24 slatemenl was false. 

25 Instructions regarding Counl14, attempted extortion, 

US George Ryan Et AI None 
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2 

3 

4 

THE CLERK: 02 CR 506, United Stales versus Warner 

and Ryan regarding a nole from the jury. 

6 

8 

9 

MS. BARSElLA: Good afternoon. 

laurie Barsella and Joel levin for the Unlted 

04:25PM Slales. 

. MR WEBB: Dan Webb for Mr. Ryan. 

MR. GENSON: Ed Genson on behalf of Mr. Warner. 

. THE COURT: Wahave a note from theiurors that 

reads as follows: 

10 04:25PM 'Oear Judga: I am requesting 'ranscrip\.

The following names are listed: "Covert. Jim; 11 

12 

13 

14 

Motter, James; Mpougas. Aristotelis; Reed, John; Anderson. 

John." 

MR. WEBB: Could you fead those? I am sorry, your 

15 04:25PM Honor. 

16 

17 

18 

19 

THE COURT: Sure. 

MR. WEBB: I apologize. 

THE COURT: II would be Jim Covert -

MR WEBB: Covert, yes. 

20 04:25PM THE COURT; - Jim Motter, Arislolelis Mpougas, 

21 

22 

23 

24 

John Reed, John Anderson. 

MR. lEVIN: If we could just have a minute to 

confer. 

25 04:26PM 

THE COURT: Sure. 

(Brief pause.) 

2 

3 

4 

MS. BARSEllA: Judge, I don'lthink that there is 

an agreement between the par1ies. 

What we would like 10 do, though, is if we could 

palch in Mr. Collins; because he is sort of slanding by. 

23983 

5 04:30PM THE COURT: Sure. 00 you have a number for him? 

6 

8 

9 

MR. lEVIN: Yes, I have got a number. 

MR. GENSON: Could we - is there a way - if I can 

calion my phone and gel him here, I'd like 10 get Marc-

Marc is home sick. Can I call Mr. Martin from here and -

10 04:30PM THE COURT: Sure. 

11 

'12 

13 

14 

MR GENSON: - tell him what's going on? 

THE COURT: SUre. 

MR. WEBB: I have no one that will talk 10 me. 

THE COURT: Now, lhafs nol true. 

15 04:30PM MR. LEVIN: Was il John Anderson? 

16 

17 

18 

19 

note. 

THE COURT: John Anderson. I can show you the 

(Document tendered.) 

MR GENSON: Your Honor, our position will be as 

20 04:32PM follows, My positJon is this: As to three of the four 

21 

22 

23 

24 

witnesses, there were witnesses who impeached them .. As a 

matter of fact -I mean, our position is - t am not making 

an argument, but our position is that Morter was impeadled by 

Murphy, that Whillow impeached Mpougas as 10 the ma~ings, 

25 04:33PM that - so the", were a number ofthese witnesses, I think, 

2 

3 

4 

6 

7 

8 

9 

that have impeachment that didn'l come until four or five 

months later. 

My position is. if they want the whole transcript 

23984 

and we excise the appropriate sidebars and whatever, I have 

04:33PM no objection to it. I object to any piecemeal giving out of 

witnesses. because in a six~moflth blat where the government 

has five months of witnesses and we don't get to impeach 

until five months later. 10 give them just their portion of 

the case, which is their direct - and cross, I suppose -

10 04:33PM without the completion of the case, Ilhink is inappropriate. 

11 

12 

13 

14 

Again, if they ask for the whole transcript. we 

will give it to them. J won't object at 'east But J am not 

going to agree to piecemeal portions of the transcript. 

I mean, obviously, they are going to get the whole 

15 04:34PM IJanscript eventually because this is the way they are 

16 

17 

18 

19 

working. They are working on ADM, with the exception of John 

Anderson, which J think they are COnfused on. I think they 

mean Bfioe Anderson, who didn'l testify. But they are 

working on ADM, and then we are going to get this for every 

20 04:34PM lranscript. 

21 

22 

23 

24 

Well, if thai's the case, then they should get the 

defense case. too. So I think - irs, then, my opinion 

that - at least our position, thai Ihey get all of ~ or 

none of it 

25 04:34PM MR. WEBB: ,I join in Mr. Genson's objection. f 

2 

3 

4 

6 

7 

8 

9 

believe that this is selective production of certain 

transcripts. and I jOin. I don't need to efa.borate. I join 

in Mr. Genson's position. 

MR. LEVIN: Your Honor, ifs our position thallhe 

23985 

04:34PM jury should be given what they want They are allowed to 

conduct deliberations in any way they want. to consider (he 

evidence in any way they want. They have decided, for 

whatever reason, they want these IJanscriplS. We think they 

are entitled to it They should be given the IJanscripts. 

10 04:35PM The Court has discretion 10 do it They will be 

11 

12 

1:'1 

14 

given both the direct and etoss.. Obviously, any sidebars 

should be redacted, any suslained objections should be 

redacted. But, for whatever reason, this is what they wanl 

If tomorrow they want defense witnesses, they 

15 04:35PM should be given that 

16 

17 

18 

19 

But our position is whatever they warn. whenever 

they want ii, they should be given the transcripls, 

MS. BARSEUA: And I also think, Judge, that we 

shouldn't be, you know, imposing our reasoning onto why they 

20 04:35PM are asking for who they are asking for. I mean, they asked 

21 

22 

23 

24 

for John Anderson. They can see from the wilness list that 

we gave them today, John Anderson appears very late in the 

game. Obviously, he's a defense witness. So I don' think 

that-

25 04:35PM MR. GENSON: John Anderson -

US George Ryan Et AI None 
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311612D06 Transcript of Proceedings PM (Jury Notes) P. 24020 

(Pn::t«:.edings: in open (Ourt. Jury out.) 

mE CLERK: 02 CR 50~ United States versus Warner 

3 add Ryan. 

4 MR.. LEVIN: Good anemo~ Your Honor. Joel Levin 

5 and Laurie Barsclla for the United Stales. 

6 MR. LERMAN: Brad unnaD for George Ryan, Your Uonor_ 

1 MR. GENSON: Ed (;edSon and Mart Martin on the phone 

8 for Larry Worner. 

TIlE COURT: All rigllL A briefupd.le on the 

10 tnmscripts.. We have made substantially all the.revisions, and 

11 we-U be able to give those to tbe jurors first thing Monday 

12 mOnUug when they get bere. But what that involves is, StS you 

13 know, I bad lined through some tbin~ and we got DOtes from 

14 the G ... rn .... t _I think d.rense JJas;caIly agreed with, some 

15 additional cbanges. I've: made those changes, and I want to 

16 pmolthe changes. What I've doae then is had them reproduced 

17 witb the U ... completely missing as opposed t. having lhan 

18 tbrough the ... and '" forth. 

19 Now, mare receady, the jurors left at about 3:00 

20 today,and they left us two notes thaC I'd like to review with 

11 y .... 

-12 MIl. GENSON: 1bey do th.tOD PU'1"1se,you 1m .... 

:t3 THE COURT: As a matter oHad-

24 MIl. GENSON: They doth.1 on purpose so that I ... 

25 -miss - so tbat I lid ..... k out in the rush hour evt:ry day. 

311712006 3:30 PM 

311612006 Tran.eript of Proceedings PM (JUI)/ Nol •• ) P. 24020 

TIlE COURT: Well, especially today ",hen th ... •• going 

2 to be snow) this is perfect. Actuallyt you know, for aU I 

know, that"s one of their concerns.. 

MR. LERMAN: That·$ probably the ~on they went 

home. 

THE COURT: Here's what they have for us, and I'm 

thinking unless you have sOme immediate responses right now, we 

might want to think about these aDd detennine how we're going 

9 t. respond. 

10 "Dear Judge: 

II HOn Count 14, is the only exhibits we should be 

U reviewing is. E~bit 02-04S and 'estimony for again Count 141 

13 Jurors need clarification. n 

14 MIl. GENSON: Wh.t·. Count 14! o..s any_ !mow! 

15 MR. LERMAN: That's the exlortion.. 

16 MIl. GENSON: Oh. they're still on Ih.L 

17 THE COURT: That's the first question. Here"s the 

18 second question, who Imows which order. 

19 "Dear Judge: 

20 "Please provide rurtilerin$kurnon on Count 1. 

21 Remaining 2 through 18 counts, I" - .and if looks as though 

22 Ihis was originally "we," .and it was erased and changed to "]f' 

13 "1 want to avoid any perceptions as to lhe meaning or' -

24 parentheses - "and/oT slash 10" ~ dosed parmtheses-

25 Umeaning do we skip 2 through 9 and just go to lOt ShOliId aU 

24020 311712006 3:30 PM 

24021 

311612006 Transcript of Proceedings PM (Jury Notes) P. 24020 

be accounted fort Instruction are ambiguous" - closed quote 

- "Sonja Chambers.. tt rillet yoU Stt these noles. 

MS. BARSELLA: Yes. 

MIl. GENSON: Can we Xuo. them, Judge? 

5 MIt LEV1N: Yes, can we Xerox them! 

1 MIl. GENSON: Th<Dwe'U try to Iigureontwhat they 

S mean over the wedu:nd, or by tomorrow. 

MS. BARSELlA: Wen, Comorrow. 

10 THE COURT: Tomorrow. 

11 MS. BARSELLA: Yeah. 

12 MIt GENSON: Do you understand what they said! 

13 MS.BARSELLA: Wel~I"'.-

14 MIl.GENSON: 1 just asked y.u ifyouundemood. I 

15 didn"t ask for your answer. 

16 MIl. LEVIN: rd have to think about it. 

17 MR.. GENSON: Ijust cant t-Ijllst didn't undentand 

18 it. If ,OU caD Xerox it, we can try to figure it out, look at 

l' the indictment and figure it (lut. 

10 (Dis£u;:ion 011' the record.) 

21 mE COURT: You know, there's onetbing we can 

22 address while we're waiting here. The press bas conbded us 

23 t(l ask who will be their contact person on tbe part of the 

24 defendants aC tbe time there"s a verdict. 

25 

A-000424 
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24071 

2 

3 

4 

(The following proceedings were had in chambers 

under seat) 

THE COURT: You can have a seat 

MR. WEBB: Should I close the door, your Honor? 

5 p:23AM THE COURT: Sure. 

6 

7 

8 

9 

The record will show we are having an in-chambers 

conference. I think U's very clear the press is aware of 

your presence here and are likely to be asking us questions 

about this, but f wanted to at least initially share this 

24073 

10 11 :23AM with you before I make a determination about how 10 proceed. 

11 

12 

13 

14 

let me get your appearances and the waiver of 

defendants. 

MR. GENSON: Ed Genson and Marc Martin on behalf of 

Mr. Wamer, and we waive his presence. 

15 11:23AM MR. WEBB: Julie Bauer and Dan Webb on behalf of 

16 

17 

18 

19 

George Ryan, and we waive his presence. 

MR, COLLINS: Patrick Collins, Joel Levin, and 

Laurie B."",lIa for the United States. We waive Zach 

Ferdon"s presence. 

20 11:23AM THE COURT: Atl right Here is the note. Let me 

23 Official Cour! Reporter 

21 

22 

23 

24 

begin by telling you it was written by Ms. lose=, and irs 

signed by Ms. losacco and by several other jurors, not all of 

them. 
24 

25 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

219 S. Dearborn Street, Suite 2118 

Chicago, Illinois 60604 

(312) 435-5581 

frances_ward@ilnd.uscourls.gov 

(Pages 24073 to 24083 are under seal and filed 

separately.) 

24072 

The persons who have sfgned include Denise 

25 11 :23AM Peterson. James Cwick. Karen James. RB -I am not sure abo 

24074 

this last juror's name - Bob Pavlick. Kevin Rein. and Sonja 

2 Chambers. You will recaU Ms. Chambers is the foreperson. 

3 I wanted to point out further - t will let you all 

see this note. but it appears to me that it was gen~rated on 

5 11 :23AM a computer. We do have a typewriter in the jury room, but it 

6 

7 

8 

9 

was - this note was not generated on that machine. 

MR COLUNS: Your Honor, t'm sorry. Could you 

just identify the jurors who apparenlly signed the note. 

THE COURT: leslie losacco - she is the person who 

10 11:23AM prepared it, and hers is the ftrstsignature - Denise 

11 

12 

13 

14 

Peterson, Jame. Cwick, Karen James, RB - t am going to have 

to look and see who that is - Bob Pavlick.. Kevin Rein, and 

Sonja Chambers. I can maybe figure oul who it is. Oh, that 

might be Mr. Talbot, RB Talbot. 

15 11:23AM Atl right Here is what the leiter says: 

16 

17 

18 

19 

"Dear Judge Pallmeyer. 

'" am writing to make you aware of the dire 

silualion that has befallen the jurors. We are now in our 

second week of deliberations. and it has become more than 

20 11 :23AM apparent that one juror, Evelyn, is either inteWectually 

21 

22 

23 

24 

incompetent to handle the task, or she has ulterior motives 

behind her actions. 

"'We have taken every instruction into account. and 

have made sure that every juror is comfortable in 

25 11 :23AM understanding them '0 that there is little confusion when 

US George Ryan Et AI None 
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2 

3 

4 

deliberating. Evelyn is either unable to understand the 

instructions or is blatantly refusing to adhere to them. She 

has even stated that she does nol believe the court 

transcripls are factual. 

24075 

5 11:23AM "When o1Scussing the counts. every single per'SOn 

6 brings a rational, intelligent argumenl 10 the lable, with 

7 the exception of Evelyn. She does nol argue what her 

position is. She refuses to stale why she feel. the way she 

does. She only disagrees with whatever is presented to her. 

10 11 :23AM even when the information presenled is a blalanllrulh (Le., 

11 

12 

13 

14 

you can say it's sunny outside, and Evelyn will simply state 

she disagrees eyen though the sun is in plain view through 

the window) .. 

·Putting this aside for a moment, there are other 

15 11:23AM lraits she is displaying thai are nol only conceming, bul 

16 

17 

18 

19 

lead me 10 believe she is polenlially a danger 10 the other 

jurors. She is intentionaUy antagonistic. goads others into 

verbal fights, and when all else fails, gels physically 

aggressive in a juvenile attempt to intimidate whomever she 

20 11 :23AM is arguing with. 

21 

22 

23 

24 

-Having said all of this, I am asking that your 

Honor remove Ihis juror from the triaf and reptace her with 

one of lhe alternates. In not doing so, you will be 

responsible for a great mtscamage of justice, as two men's 

25 11 :23AM lives are on the line, and only 11 of 12 jurors are laking 

2 

3 

4 

that fact into consideration. 

"Respectfully, leslie losacco." 

And. again, there are names of eight other jurors. 

MR. GENSON: They didn't decide anything. 

5 11:23AM (Brief pause.) 

6 

7 

8 

9 

MR. WEBB: I guess, can we lalk to each other a 

little bit here? 

THE COURT: Sure. 

MR. WEBB: I don1 know whether this is something 

10 11 :23AM important. I'd have 10 - maybe I should contact the 

11 

12 

13 

14 

governor. 

THE COURT: Your client. 

MR. WEBB: My dienl 

MR. MARTIN: Your Honor,'1 actually had a 

15 11 :23AM premonition lhatthe nole would be -

16 

17 

18 

19 

MR. GENSON: He told me 

MR. MARTIN: - along these lines this moming .. 

MR. GENSON: He told me whal il was going to be on 

the way over here. 

24076 

20 II:23AM MR. MARTIN: And I though~ 'Should I researeh this 

21 

22 

23 

24 

issuer 

THE COURT: So you did? 

MR. MARTIN: No. I thoughl we don' have a nole. 

Why would I want to research the issue? 

25 11:23AM MS.I3ARSElLA: I think we need 10 take a look al 

2 

3 

4 

24077 

the law to be comfortable with the standards because. I mean, 

this obviously does co":,e up, and there are cases on it. I 

think that we all need a couple of hours to -

THE COURT: I think thai makes sense. I have no 

5 11 :23AM desire to do anything quickiy here. I certainly don't have 

any desire 10 do anything precipitous. 

lei me lell you thalofter the conversation I had 

wilh several of you yeslerday morning, I think I told you al 

6 

7 

8 

9 thai time that there had been what seemed 10 me a day's very 

10 11 :23AM peaceful progress in the case. Within a couple of hours 

11 

12 

13 

14 

after that the jury room became very loud. There was 

obviously a lot of shouting going on. 

The court security officer who sits outside is 

monitoring the noise, obviously oot what they say. You 

15 11 :23AM really can't hear what they are saying. You can hear the 

16 

17 

18 

19 

lone. but you can't hear the content of anything they say. I 

can assure you that even ir you were to make an effort - and 

r try not to - but even if you were 10 make an effort. you 

can'l really hear whal!hey are saying. 

20 11:23AM But the tone does become loud. and it sounds angry 

21 

22 

23 

24 

from time to time. 

MR. WEBB: Was lhal just once, or did il happen 

Ihroughoullhe day? 

THE COURT: Occasionally. 

25 11:23AM MR. WEBB: Occasionally throughout the dey. 

2 

3 

4 

THE COURT: It's nol constant. Righi now Ihere is 

no -I mean, it sounds like-

MR. WEBB: You can hear it in here? 

THE COURT: The jury room backs up to my sludy. 

24078 

5 11:23AM MR. WEBB: Oh, I see. I misunderslood where Ihey 

6 

7 

8 

9 

are. So you can hear-

THE COURT: They are in a room jusl beyond Ihal 

wall (indicating). 

MR. WEBB: Okay. 

10 11:23AM THE COURT: And even so, if I sil in the study, I 

11 

12 

13 

14 

cannot hear what they are .saying. I can sometimes hear the 

lone. 

MR. WEBB: I have been around this building. In 

the old days the court security offacers would tell us what's 

15 11:23AM going on. 

16 

17 

18 

19 

THE COURT: Would lell you whallhe verdicl is. 

MR. WEBS: Those are days long before. 

THE COURT: And I wililell you what. Officer 

Augustine is rigid and would not do that I mean, he would 

20 11:23AM lell me -

21 

22 

23 

24 

MR. WEBB: I understand. 

THE COURT: - if he feels like they are getting 

along or not getting along. But in terms of IT he thinks he 

knows which way the wind is blowing, he cerlainly doesn' 

25 II:23AM shere ij with me. 

US George Ryan Et AI None 
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1 THE FOREPERSa\I: Yes . 

2 . THE aJIJRT: rJ6. Charrt:x:::rs, can I ask ycu to hand 

3 your fbrm of verdict to Officer Augustine. 

4 (I:X:x::urent tendered.) 

5 THE CXlJRT: lhe jurors have returned verd i ct forms 

6 as follO/tlS: 

7 lhe verd i ct form fur Lawrence E. Warner reads as 

8fo I 10/tIS: Vie, the jury, fi nd the lEfendant Lawrence E. Warner 

9 gu i I ty as charged in the i nd i ct.rJ'ellt . 

10 Second page of the verd i ct form reads as fo I IOJIJS: 

11 If ycu fi nd the lEfendant LaV\ence E. Wamer gu i I ty of Count 

12 17, then ycu nust fTEke the fo II ONi ng add iti ona I fi nd i ngs 

1 3 beyond a reasonab I e doubt: 

14 A. Vie fi nd the lEfendant (j;lwrence E. Warner did 

15 carrn i t the offense charged in Count 17 w11 i Ie violating other 

16 'aNS of the Un i ted States. 

17 B. Vie find the lEfendant Lawrence E. Warner did 

18 carrn i t the offense charged in Count 17 as part of a pattem 

19 of any illegal activity involving rrore than $100,CXX> in a 

20 12 -1TOnth per i ad . 

21 And wi th respect to Mr. Ryan, the jurors have 

22 returned a verd i ct as fo I IOJIJS: 

23 Vie, the jury, find the lEfendant George H. 

24 Ryan, Sr. gu i I ty as charged in tfle i nd i ct.rJ'ent . 

25 With respect to Count 22 of the indict.rJ'ent, in 

A-000427 
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1 VIAl i ch tre [Efendant feorge H. Ryan is charged with wi I I fu I I Y 

2 . fi I ing a joint individual tax retum, Form 1040 with 

3 schedu I es and attachrrents, VIAl i ch understated his adj usted 

4 gross i nCO'l'E for tre ca I endar year 1998, VIe, tre jury, fi nd 

5 tre Defendant feorge H. Ryan, Sr. gu i I bj . 

6 Ard tre verd i ct fol1TlS - -those 1J/I.o verd i ct fonns 

7 that I have just read are signed -- or four verd i ct fonns I 

8 just read are signed by each of the jurors. Those are the 

9 on I y fonns that tre jurors have returned to us. 

1 0 Does anytxxly want tre jury po I led? 

11 rvR. GENSON: \Ae request trey te po I led, your Honor. 

12 rJR. WEBB: I join that, your Honor. 

1 3 l11E mLJRT: Lad i es and gent I errEn, by po I ling tre 

1 4 jurors Vllhat I rrean to. do is ask each of you VIAlether th is 

1 5 verd i ct that I have just read in court represents yrur 

16 verdict. 

1 7 I wi I I teg i n with M3. JarTES. 

18 Ms. JarTES, was th is and is th i s noN yrur verd i ct? 

1 9 JUROR JAMES: Yes . 

20 l11E muRT: rvr. ONick, was this and is this noN 

21 yrur verd i ct? 

22 JUROR ONICK: Yes. 

23 l11E mLJRT: rvr. Davis, was this and is this noN 

24 your verd i ct? 

25 JUROR DAVIS: Yes. 

A-000428 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (376 of 448)



Transcript of Proceedings (Sentencing) 9/6/2006 1: 13:00 PM 

IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF IlliNOIS 

2 EASTERN DIVISION 
3 

UNITED STATES OF AMERICA, ) Docket No. 02 CR 506 
) 

Plaintiff, ) 
5 ) 

vs. ) 
) 

LAWRENCE E, W!)RNER and ) 
GEORGE H. RYAN, SR., ) Chicago, Illinois 

) September 6, 2006 
8 Defendants. ) 1:13 p.rn. 
9 

2 

4 

5 

6 

7 

8 

10 TRANSCRIPT OF PROCEEDINGS· Sentencing 
BEFORE THE HONORABLE REBECCA R. PAUMEYER 

10 

11 
12 APPEARANCES: 
13 For Ille Plaintiff: HON. PATRICK J. FITZGERALD 

UNITED STATES ATTORNEY 
14 BY: MR. PATRICK M. COUINS 

MR. JOEL R. LEVIN 
15 MR. ZACHARY T. FARDON 

MS. LAURIE J. BARSELLA 
16 219 South Dearbom, 51ll Roor 

Chicago, Illinois 60604 
17 
18 For Ille Defendant GENSON & GILLESPIE 

lawrence E. Warner: BY: MR. EDWARD M. GENSON 
19 MS. CAROLYN PELLING GURLAND 

53 West Jackson Boulevard 
20 Suite 1420 

21 

22 

23 

24 
25 

Chicago, Illinois 60604 

MARC MARTIN,LTD. 
BY: MR. MARC W. MARTIN 
53 West Jackson Boulevard 
Suile 1420 
Chicago, Illinois 60604 

1 APPEARANCES (Continued): 
2 
3 

For the Defendant WINSTON & STRAWN 
4 George H, Ryan, Sr.: BY: MR. DAN K WEBS 

6 

7 

8 

9 
10 

11 

12 
13 

MR. BRADLEY E. LERMAN 
MS. JULIE A. BAUER 
MR. TIMOTHY J. ROONEY 
MR. GREGORY MIARECKI 

35 West Wacker Drive 

Chicago. Illinois 60601 

AND 

DePAUL UNIVERSITY 
BY: PROFESSOR ANDREA D.l YON 
25 Easl Jackson Soulevan:! 

Chicago. Illinois 60604 

Also PresenL: Mr. Raymond Ruebenson, FBI 
14 Ms. Sue Roderick,lRS 

Ms. E;.J. Tolle, U.S. Probalion 
15 Mr. Zakary Freeze, U,S. Probation 

16 
17 
18 
19 
20 
21 
22 
23 Court Reporter: FRANCES WARD, CSR, RPR, FCRR 

Official Court Reporter 
24. 219 S. Dearbom Street, Suae 2118 

Chicago, Illinois 60604 
25 (312) 427-7702 

frances_wand@ilnd.uscour1s.gov 

US George Ryan Et AI 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

None 
A-000429 

3 

THE CLERK: 502 CR 506, Unaed Siaies VSlSUS 

lawrence Wamer and George Ryan for sentencing. 

THE COURT: Good afternoon. 

We will begin with your appearances. 

MR. COUINS: Your Honor, for Ihe United Stales, 

Patrick Colfins,laurie BarselJa. Joel Levin. and Zach 

Fardon. 

THE COURT: Good afternoon. 

MR. WEBB: Should I go around Ille table? 

THE COURT: Sure. 

MR. WEBB: Dan Webb on behaff o( George Ryan. 

let's go around. 

MR. LERMAN: Brad lerman, your Honor. 

MS. LYON: Andrea Lyon. 

MR. MIARECKI: Greg Miarecl<i. 

MS. BAUER: Julie Bauer. 

MR. ROONEY: Tim Rooney, your Honor. 

MR. WEBB: All on beha~ of George Ryan. 

THE COURT: Good aftemoon. 

MR. MARTIN: Good afternoon. your Honor. 

Marc Martin for lawrence Warner along with Edward 

Genson. Jackie Rankin. and Carolyn Gurtand. 

THE COURT: Good aftemoon. 

We talked bria!ly about the agenda for loday, 

yesterday. J understand that we have a couple of preliminary 

matters. 

Fim~ lei me begin wilh !he posllrial molions. I 

promised you a ruling on those. In fact. f do have it 

completed. r want to proofread it one mo~ time. but let me 

lell you the outcome, because I don't think it's fair 10 keep 

people in suspense much longer. 

The motions for a judgment of acquittal. for a new 

trial. for severance. et cetera, are subslantially denied. 

Bulthe Court has concluded Ihat il should grant !he motions 

to dismiss with respect to Count 9 involving Mr. Warner, and 

wilh respect to Counts 9 and 10 wilh regard 10 Mr. Ryan. 

You will recall those counts relate to the 

Grayville mailer in Count 10. And wilh resped 10 Count 9, 

Illers Ihe maHer of Ihe lease al17 Norih Slale. As 10 

those two counts, the COurt conduded that the evidence was 

insufficient and granted the defendants' motions in that 

regard. 

Mr. Warner's numerous motions for severance are 

denied. And the remainder of the motions are also denied. 

We also have - again, the ruling is complete. You 

will see i!'s hefty here. I do wan! !o read it one mar. 

time. but t expect it will be issued today. II wm ba at 

least on !he electronic docket sometime later loday. 

The other maHer that I have is a motion I just 

received, and I understand that's an agreed motion with 
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® 

LexisNexis® 
LEXSEE 2005 US DIST LEXIS 21367 

UNITED STATES OF AMERICA, Plaintiff, v. LAWRENCE E. WARNER and 
GEORGE H. RYAN, SR., Defendants. 

No. 02 CR506 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
ILLINOIS, EASTERN DIVISION 

2005 U.S. Disl. LEXIS 21367 

September 23, 2005, Decided 
September 23, 2005, Filed 

SUBSEQUENT HISTORY: Motion denied by United 
States v. Warner, 2005 Us. Dist. LEXIS 24825 (N.D. Ill., 
Oct. 21, 2005) 

PRIOR HISTORY: United States v. Warner, 396 F. 
Supp. 2d 924, 2005 Us. Dist. LEXIS 17446 (N.D. Ill., 
2005) 

CASE SUMMARY: 

PROCEDURAL POSTURE: Defendant politician and 
contributor were charged with violations of the Racketeer 
Influenced and Corrupt Organizations Act (RICO), 18 
US.Cs. § 1962(d), and the federal mail fraud statute, 18 
US.Cs. §§1341, 1346. The politician was also charged 
with violating 18 US.Cs. § 1001(a)(2), 26 US.c.s. §§ 
7206(1), 7212(a). The politician and the government filed 
several motions in limine. 

OVERVIEW: The court concluded that the government 
was not required to identifY a specific contract, 
perquisite, or other government benefit given in exchange 
for each particular gift, so long as the evidence 
established that the politician accepted gifts or other 
consideration with the understanding that he would 
perform or not perform acts in his official capacity in 
return. The court expressed doubts whether evidence was 
admissible under Fed. R Evid. 404(b) that the politician, 

when Secretary of State of Illinois, directed iris staff to 
arrange for expedited handling of payment vouchers to 
his brother's company. Nevertheless, in the absence of 
some evidentiary context, the court was unable to 
conclude from the politician'S arguments that there would 
be no circumstances under which the evidence could be 
admissible at trial. The court also held that evidence that 
the politician generally began carrying large amounts of 
cash once he became Secretary of State and Governor of 
Illinois could be probative' of his involvement . in a 
cash-intensive scheme to defraud, particularly in the 
absence of any evidence that he regularly utilized 
standard methods of withdrawing cash. 

OUTCOME: The government's motion for pretrial 
ruling on jury instructions related to mail fraud 
allegations and the politician'S motion in limine to 
preclude evidence related to official actions benefiting 
campaign contributions absent a quid pro quo were both 
granted in part and denied in part. The court reserved 
ruling on the government's specific mail fraud jury 
instructions as well as several other issues. 

LexisNexis(R) Headnotcs 

Criminal Law & Procedure > Criminal Offenses > 
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Fraud> Mail Fraud> Elements 
Criminal Law .& Procedure> Sentencing> Costs 
Governments> Local Governments> Finance 
[HNl] The United States Court of Appeals for the 
Seventh Circuit has confirmed that so long as there is 
some gain from the wrongdoing, the government need 
not establish that a defendant himself received it. A 
participant in a scheme to defraud is guilty even if he is 
an altruist and all the benefits of the fraud accrue to other 
participants. The court has explained that in the case of a 
successful scheme, the public is deprived of its servant's 
honest services no matter who receives the proceeds. 
Thus, the government may establish a claim for honest 
services mail fraud without demonstrating that the 
defendant himself received any personal benefit. 

Criminal Law .& Procedure > Criminal Offenses > 
Miscellaneous Offenses > Abuse of Public O/flce > 
General Overview 
[HN2] But courts have made clear that criminal 
inducement of a 'legi!$lator to take particular action cannot 
be inferred from the legislator's acceptance of campaign 
contributions from interests urging the action or from his 
acceptance oflobbyists' hospitality. 

Criminal Law .& Procedure > Criminal Offenses > 
Fraud> Mail Froud> General Overview 
[HN3] Where there. is no evidence of a benefit in 
exchange for the gift or contribution, there may be no 
intent to defraud. 

Criminal Law .& Procedure > Criminal Offenses > 
Fraud> Mail Fraud> General Overview 
Criminal Law .& Procedure > Criminal Offenses > 
Miscellaneous Offenses> Abuse of Public Office·> 
General OvervieW 
Estate, Gift .& Trust Law > Personal Gifts> Elements of 
Valid Gifts> General Overview 
[HN4] The law does not require the government to 
identify a specific contract, perquisite, ot other 
government benefit given in exchange for each particular 
gift, so long as the evidence establishes that the official 
accepted gifts or other consideration with the 
understanding that he would perform or not perform acts 
in his official capacity in return. 

Evidence> Testimony> Experts> General Overview 

Evidence > Testimony > Lay Witnesses > General 
Overview 
[HN5] Fed. R. Evid. 701 provides that the opinions of 
non-expert witnesses are admissible if they are (a) 
rationally based on the perception of the witness and (b) 
helpful to a clear understanding of the witness' testimony 
or the dete~ination of a fact in issue, and (c) not based 
on scientific, technical, or other specialized knowledge 
within the scope of Fed. R. Evid. 702. 

Criminal Law .& Procedure > Criminal Offenses > 
Fraud> Fraud Against the Government> Conspiracy 
to Defraud> Elements 
Criminal Law .& Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
Criminal Law .& Procedure> Scienter> Willfulness 
[HN6] The United States Court of Appeals' for the 
Seventh Circuit has held that when a witness is asked 
whether the conduct in issue was "unlawful" or "wilful" 
or whether the defendants "conspired," terms that'demand 
an understanding of the nature and scope of the criminal 
law, the trial court may properly conclude that any 
response would not be helpful to the trier of fact. The 
court has explained that the witness, unfamiliar with the 
contours of the criminal law, may feel that the legal 
standard is either higher or tower than it really is. If either 
event is true the jury may accord too much weight to such 
a legal conclusion. 

Criminal Law .& Procedure> W'lInesses > Credibility 
Evidence > Testimony > Credibility> Impeachment> 
Prior Inconsistent Statements 
Evidence > Testimony > Lay Witnesses > Opinion 
Testimony> General Overview 
[HN7] General assertions by,a lay witness that he or she 
did or did not violate the law likely will not be helpful to 
the trier of fact. At the same time, a witness's belit::fs in 
that regard may be probative of intent. In addition, parties, 
are entitled to cross-examine witnesses regarding, their 
prior inconsistent statements and other issues relating to 
credibility. 

Evidence > Testimony > Lay Witnesses > Personal 
Knowledge 
[HN8] See Fed. R. Evid. 602. 

Evidence > Testimony > Lay Witnesses > Personal 
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Knowledge 
[HN9] Where a participant in a conversation understands 
words or expressions that may be unclear to the jury, the 
participant may testifY as to his or her understanding of 
the statements made by another participant. 

Evidence > Procedural Considerations > Exclusion & 
Preservation by Prosecutor 
Evidence> Relevance> Prior Acts, Crimes & Wrongs 
[HNlO] Fed. R. Civ. P. 404(b) generally prohibits district· 
courts from admitting evidence concerning a defendant's 
other uncharged bad acts. Evidence concerning the 
chronological unfolding of events that led to an 
indictment, or other circumstances surrounding the crime, 
is not evidence of other acts within the meaning of Rule 
404(b). Acts satisfY the "inextricably intertwined" 
doctrine if they complete the story of the crime on trial; 
their absence would create a chronological or conceptual 
void in the story of the crime, or they are so blended or 
connected that they incidentally involve, explain the 
circumstances surrounding, or tend to prove any element 
of the charged crime. 

Criminal Law & Procedure> Trials> Burdens of Proof 
> Prosecution 
Tax Law > Federal Tax Administration & Procedure> 
Audits & Investigations> Fraud (IRC sees. 6662-6664, 
6674, 6690, 7204-7207, 7268, 7434, 7454, 7623) > 
General Overview 
Tax Law> Federal Tax Administration & Procedure > 

. Criminal Procedure & Penalties (IRC sees. 7201-7217, 
7231-7232, 7261-7262, 7268-7273, 7375) > General 
Overview 
[HNllJ The cash method of proof compares cash 
expenditures with known cash sources, The method fIrst 
requires that all cash expenditures be determined and 
added together. Then, taxable and nontaxable cash 
sources are added together. These sources would include 
any cash accumulated and on hand at the beginning of the 
tax period in question that the taxpayer spends during the 
tax period (often called a "cash hoard"). If cash 
expenditures exceed cash sources during the period in 
question, it is inferred that the excess amount is 
unreported income. To establish a "cash case," the 
government must show with reasonable certainty: (l) the 
defendant's opening net worth and cash on hand at the 
beginning of the period for which he was indicted and (2) 
defendant's expenditures during the period in question. 

Evidence> Relevance> Relevant Evidence. 
[HN12]. The United States Court of Appeals for the 
Seventh Circuit has noted that evidence of wealth may be 
admissible to establish that a person engaged in a 
cash-intensive criminal enterprise, even ifthere is another 
explanation for the extra money. 

Evidence> Relevance> Relevant Evidence 
[HN13] Evidence of wealth may be admissible to 
establish that a person engaged in a cash-intensive 
criminal enterprise, even if there is another explanation 
for the extra money. The fact that a defendant may have 
had other cash sources goes to the weight, as opposed to 
the admissibility, of the evidence. 

Evidence> Testimony> Sequestration 
[HN14] See Fed R. Evid 615. 

Criminal Law & Procedure> Discovery & Inspection> 
Discovery by Defendant> Tangible Objects> Scope 
Criminal Law & Procedure> Discovery & Inspection> 
Discovery by Government> Physical Evidence 
Criminal Law & Procedure > Appeals> Standards of 
Review> Plain Error> General Overview 
[HNIS] Having availed himself of discovery, a 
defendant's Fifth Amendment right does not permit him to 
withhold relevant documents under Fed R. Crim P. 
16(b)(J)(A) until such time as he affirmatively takes the 
stand in his own defense. Indeed, a defendant's obligation 
to provide reciprocal discovery under Rule 16 arises only 
at the defendant's request. 

COUNSEL: [*1] For Lawrence E Warner (I), 
Defendant: Edward Marvin Genson, Terence Patrick 
Gillespie, Genson and Gillespie, Chicago, IL; Marvin Ira 
Bloom, Attorney at Law, Chicago, IL. 

For Donald Udstuen (2), Defendant: David 1. Stetler, 
Corey B. Rubenstein, Stetler & DufiY, Ltd., Chicago, IL. 

For Alan A Drazek (3), Defendant: Dennis Alan Berkson, 
Dennis A. Berkson & Associates, Ltd., Chicago, IL. 

For George H Ryan, Sr. (4), Defendant: Dan K. Webb, 
Adrienne Banks Pitts, Bradley E. Lerman, Julie Anne 
Bauer, Winston & Strawn, Chicago, IL; George Carter 
Lombardi, Timothy John Rooney, Winston & Strawn 
LLP, Chicago, IL. 
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For Chicago Tribune Company, Intervenor: KeIIDeth 
Emanuel Kraus, Jason M. Rosenthal, Schopf & Weiss, 
Chicago, IL; Eric Stephen Mattson, Marta I 
Carreira-Slabe, Sidley Austin Brown & Wood LLP, 
Chicago, IL. 

For United States of America, Plaintiff: Joel R. Levin, 
Laurie J Barsella, United States Attorney's Office, 
Chicago, IL. 

JUDGES: Judge Rebecca R. Pallmeyer. 

OPINION BY: Rebecca R. Pallmeyer 

OPINION 

MEMORANDUM OPINION AND ORDER 

Defendants Lawrence E. Warner and George H. 
Ryan, Sr. are charged in a 22-countsecond superseding 
indictment with (1) conspiring to use the [*2] resources 
of the State of Illinois for their personal 'and financial 
benefit and for the benefit of Ryan's family members, the 
Citizens For Ryan political campaign committee; and 
various political and business associates, in violation of 
the Racketeer Influenced and Corrupt Organizations Act 
("RICO'), 18 US.C. §§ 1962(d); and (2) devising a 
scheme to defraud the people of the State of Illinois and 
the State of Illinois of money, property, and the right to 
the honest services of Ryan and other State of lllinois 
officials, in violation of the federal mail fraud statute, 18 
Us.c. §§ 1341, 1346. Ryan is separately charged with 
making materially false, fictitious, and fraudulent 
statements during several FBI interviews in violation of 
18 US.C. § 1001(a)(2); obstructing and endeavoring to 
obstruct the Internal Revenue Service in the correct 
reporting of income and the collection of taxes in 
violation of 26 Us.c. § 7212(a); and filing materially 
fhlse tax returns in violation of 26 Us.c. § 7206(1). 
Warner is separately charged with extortion under the 
Hobbs Act, 18 Us.c. § 1951; [*3] money laundering, 18 
Us.c. § 1956 (a)(1)(B)(i); and structuring currency 
transactions in violation of 31 us.c. §§ 5324(a)(3) and 
(d)(2). 

On August 17,2005, the court addressed several of 
the parties' motions in limine, as well as Defendants' 
objections to the government's Santiago proffer. Ryan 
and the government have since filed some 17 additional 
motions in Imnine. In today's ruling, the court grants 

certain of these motions and denies others. With respect 
to still others, the court has reviewed the parties' 
arguments but is unable to make fmal rulings without 
some evidentiary context, To the extent that any motion 
not disposed of here was filed with an eye toward 
opening statements, the court directs counsel to make no 
mention of the challenged evidence during openings. 

DISCUSSION I 

I The factual allegations are set forth in detail in 
this court's August II, 2004 Memorandum 
Opinion and Order and will not be repeated here. 
United States v. Warner, 2004 US. Dist. LEXIS 
15727, No. 02 CR 506, 2004 WL 1794476, at 
*1-12 (N.D. Ill. Aug. 11, 2004). This opinion 
assumes the reader's fiuniliarity with that earlier 
decision. 

[*4] I. Motions in Limine Related to Mail Fraud 
Allegations 

The indictment charges Ryan with performing and 
authorizing official acts for the financial benefit of 
himself, Warner, and others. The indictment further 
charges Ryan with receiving personal and financial 
benefits from Warner and others knowing that such 
benefits were intended to influence and reward him in the 
performance of official acts. (Indictment, Count 2 PP 
4,5.) The parties appear to agree on the general standard 
for establishing "honest services" mail fraud: "Misuse of 
office (more broadly, misuse of position) for private gain 
is the line that separates run of the. mill violations of 
state-law fiduciary duty ... from federal crime." United 
States v. Bloom, 149 F.3d 649, 655 (7th Cir. 1998). Sea 
also United States v. Hausmann, 345 F.3d 952 (7th Cir, 
2003) ("under the intangible-rights theory of federal mail 
or wire fraud liability, a valid indictment need only 
allege, and a finder of fuct need only believe, that a 
defendant used the interstate mails or wire 
communications system in furtherance of a scheme to 
misuse his fiduciary relationship for gain at the expense 
of the party [*5J to whom the fiduciary duty was owed. ") 
But see United States v. Panarella, 277 F.3d 678, 694 (3d 
Cir.) ("A public official who conceals a fmancial interest 
in violation of state criminal law while taking 
discretionary action that the official knows will directly 
benefit that interest commits honest services fraud. "), cert 
denied, 537 US. 819, 154 L. Ed. 2d 25, 123 S. Ct. 95 
(2002). The parties disagree, however, as to the evidence 
required to support an honest services mail fraud 
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conviction. 

Ryan urges that "corrupt dollars" in return for 
contracts or other "quid pro quo" evidence is a 
prerequisite to a finding of guilt on the "honest services" 
mail fraud charges. In Ryan's view, "if a public official 
misuses his· office but in no way personally benefits from 
that abuse of position, there is no mail fraud." (Ryan 
Fraud Resp., at I (emphasis in original). 2 Ryan cites 
United States v. Czubinski, 106 F..3d 1069 (1st Cir. 
1997), where the First Circuit reversed the conviction of 
an IRS official who made numerous unauthorized 
searches of confidential taxpayer records but did not 
otherwise use or profit from the confidential data. 1d at 
1071-72. The [*6] court concluded that the defendant's 
conviction for honest services mail fraud could not stand 
because he "did not receive, nor can it be found that he 
intended to receive, any tangible benefit" from his 
wrongdoing. 1d at 1077. As the government notes, 
however, [HNl] the Seventh Circuit recently confirmed 
that so long as there is some gain from the wrongdoing, 
the government need not establish that the defendant 
himself received it: "A participant in a scheme to defraud 
is guilty even if he is an altruist and all the benefits of the 
fraud accrue to other participants." United States v. 
Spano, 421 F..3d 599,2005 U.S. App. LEX1S 18974,2005 
WL 2100391, at *1 (7th Cir. 2005). The court explained 
that "in the case of a successful scheme, the public is 
deprived of its servants' honest services no matter who 
receives the proceeds." 2005 U.s. App., LEXIS 18974, 
[WL] at *2 (affirming mall fraud conviction of town's 
mayor who received, as a result of the fraud, only 
reimbursement of medical expenses-reimbursement to 
which she was entitled as a matter of preexisting 
practice). Thus, the government may establish a claim for 
honest services mail fraud without demonstrating that 
Ryan himself received any [*7] personal benefit. 

2 Ryan's Corrected Response to United States' 
Motion for Pretrial Ruling on Jury Instructions 
Related to Mail Fraud Allegations is cited as 
"Ryan Fraud Resp., at ." 

To avoid this result, Ryan maintains that such quid 
pro quo evidence is nonetheless required where mail 
fraud charges are predicated on the .receipt of campaign 
contributions. In support of this argument, Ryan cites 
United States v. Martin, 195 F..3d 961 (7th Cir. 1999), in 
which a contractor with the Department of Public Aid 
"fairly showered" a Department employee (Ronald 

Lowder) with gifts in exchange for contract work and 
"other favoritism." 1d at 963-64. Lowder was charged 
with mail fraud, in part based on his recommendation that 
the Department adopt a contract that was very favorable 
to the contractor but that "would cost the Department 

. hundreds of thousands of dollars for no additional 
benefit." !d. at 964. In affirming Lowder's conviction, the 
Seventh Circuit found [*8] "evidence from which [the 
jury] could infer with the requisite certitude that the 
government employee had been bribed . . . to engage in 
acts within the scope of his employment to assist the 
person who had bribed him to commit those acts, and as a 
result deprived his employer of the latter's right to the 
employee's honest services." 1d at 966. 

In Ryan's view, this language confirms that in any 
"honest services" mail fraud prosecution, the prosecution 
must identify a specific government benefit given in 
exchange for the gift or contribution to a charged public 
official. Ryan notes that the Supreme Court reached a 
similar conclusion with respect to 'the Hobbs Act, finding 
that an elected official may commit extortion in the 
course of financing an election campaign if political 
contributions are "induced by the use of force, violence, 
or fear," or "if the payments are made In return for an 
explicit promise or undertaking by the official to perform 
or not to perform an official act." McCormick·v. United 
States, 500 U.S. 257, 273, 1141. Ed 2d 307, 111 S. Ct. 
1807 (1991). Compare Evans v. United States, 504 U.s. 
255, 268, 119 L. Ed 2d 57, 112 S. Ct. 1881 (1992) 
(affirming conviction of a county board member [*9] 
who accepted a cash gift from a real estate developer 
seeking rezoning, the Court observed, "the offense [of 
extortion] is completed at the time when the public 
official receives a payment in return for his agreement to 
perform specific official acts .... The Government need 
only show that a public official has obtained a payment to 
which he was not entitled, knowing that the payment was 
made in return for official acts. ") 

Ryan emphasizes that "the quid pro quo requirement 
should apply with equal force to an intangible rights 
prosecution based on campaign contributions for the 
same reason it applies to bribery and extortion: without 
such a requirement, any campaign contribution might 
constitute a violation of federal criminal law." (Ryan 
Fraud Resp., at 11.) Cj. United States v. Alien, 10 F3d 
405, 411 (7th Cir. 1993) ("Accepting a campaign 
contribution does not equal taking a bribe unless the 
payment is made in exchange for an explicit Jlromise to 
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perfonn or not perform an official act. Vague 
expectations of some future benefit should not be 
sufficient to make a payment a bribe.") Ryan contends, 
further, that there is no evidence of a quid pro quo here, 
and that [* I 0] the issuance of low-digit license plates is 
not sufficient: "Evidence suggesting that Ryan authorized 
the issuance of low-digit plates to individuals, some of 
whom were campaign contributors, is no more relevant· 
than evidence that Ryan, for example, championed 
legislation in favor of educational spending, assuming 
that pro-education groups supported Ryan's campaign . 
... " (Ryan Quid Pro Quo Mem., at 9 3 (emphasis in 
original). ) 

3 Ryan's Motion in Limine to Preclude Evidence 
Related to Official Actions Benefiting Campaign 
Contributors Absent a Quid Pro Quo and to Strike 
the Allegations Regarding the Same from the 
Indictment is cited as "Ryan Quid Pro Quo Mem., 
at ." 

For reasons not obvious to the court, low-digit 
license plates appear to have a cachet in Illinois. In the 
court's view, awarding such items of value to specific 
campaign contributors is not comparable to generally 
supporting legislation favored by them. The govermnent, 
in any event, has stressed that evidence concerning 
low-digit plates [*11] will comprise only a small portion 
of its case, and has not argued that a jury may infer mail 
fraud solely because legislative decisions end up 
benefiting campaign donors. As the Martin court 
cautioned: 

It is easy to see how the next step in 
"intangible rights" thinking would be to 
argue that an elected official who receives 
a donation to his campaigu fund and 
afterward fails to prevent the donor from 
obtaining favorable treatment in dealing 
with the govermnent is defrauding the 
govermnent of its right to his loyalty. . . . 
We are speaking not of a case in which 
there is either an explicit quid pro quo or 
even some positive act by the official to 
assist the donor, but merely of a case in 
which it can be proved (though this will 
often be impossible to do with the 
certitude required in a criminal case) that 
the official, had he not received the 
donation, would have taken positive steps 

to try to prevent the donor from receiving 
favorable treatment. . . . [HN2] But the 
courts have made clcar that criminal 
inducement of a legislator to take 
particular action cannot be inferred from 
the legislator's acceptance of campaign 
contributions from interests urging the 
action ... or from [*12] his acceptance of 
lobbyists' hospitality. 

195 F3d at 965-66. 

Nor does the govermnent dispute that Ryan is free to 
argue lack of specific quid pro quo evidence with respect 
to mail fraud allegations that are not tied to the receipt of 
campaign contributions (for example, allegations that 
state contracts were awarded in exchange for gifts or 
favors). The court recognizes, as well, that [HN3] where 
there is no evidence of a benefit in exchange for the gift 
or contribution, there may be no intent to defraud. See, 
e.g., United States v. Sawyer, 85 F.3d 713, 741 (lst Cir. 
1996) C'The practice of using hospitality, including lavish 
hospitality, to cultivate business or political relationships 
is longstanding and pervasive .... It may well be that all 
such hospitality should be flatly prohibited by law, but if 

. [the defendant] had this limited intent--to cultivate 
friendship rather than to infhience an official act--the 

. federal statutes here involved [bribery and honest 
services fraud) would not be violated.") The court 
conCludes, however, that [HN4) the law does not require 
thegovermnent to IdentifY a specific contract, perquisite, 
or other govermnent benefit [*13) given in exchange for 
each particular gift, so long as the evidence establishes 
that Ryan accepted gifts or other consideration with the 
understanding that he would perform or not perfonn acts 
in his official capacity in return. See, e.g. McCormick, 
500 Us. at 268-69 (limiting its holding to extortion 
involving campaign contributions); United States v. 
Urban, 404 F.3d 754, (3d Cir. 2005) (to establish 
extortion "under color of official right" in a 
non-campaign-contribution case, "the govermnent need 
not prove that the public official induced the making of 
the payment, or that the public official acted or refrained 
from acting as a result of payments made. fI); United 
States v. Antico, 275 F.3d 245,257-58 (3d Cir. 2001) 
(finding an "Implicit quid pro quo" sufficient to establish 
extortion outside the campaign contribution context), cert 
denied, 537 Us. 821, 154 1. Ed. 2d 30, 123 S. Ct. 100 
(2002); United States v. Brumley, 116 F3d 728, 735 (5th 
Cir. 1997)' (upholding the defendant's conviction for 
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"deprivation of honest services" mail fraud where the 
government had stipulated that it would not try to prove 
that the defendant had caused [*14] others a monetary 
loss, but rather had taken the position that "the quid pro 
quo was intangible, such as favoritism or other types of 
intangible matters.") 

The government's motion for pretrial ruling on jury 
instructions related to mail fraud allegations, and Ryan's 
motion in limine to preclude evidence related to official 
actions benefiting campaign contributions absent a quid 
pro quo are both granted in part and denied in part, Of the 
12 mail fraud jury instructions proposed by the 
government, Ryan specifically objects to five(Nos. 6,7, 9, 
II, and 12) on the grounds that they "would permit a 
defendant to be convicted of honest [services] mail fraud 
predicated on the receipt of a.gift in the absence of an 
explicit quid pro quo" and "in the absence of proof of 
personal gain." (Ryan Mail Fraud Resp., at 15, 16.) As 
noted, the government need not prove personal gain to 
establish honest services mail fraud. Nor must the 
government prove an explicit quid pro quo outside the 
campaign contribution context. 

Aside from these observations, the court reserves 
ruling on the government's proposed mail fraud jury 
instructions. 

II. Motions to Exclude Opinion and Belief 
Testimony 

[*15] The government moves to preclude 
Defendants from questioning lay witnesses as to whether 
they believed their actions or those of Defendants were 
illegal, improper, wrong, or in violation of any federal 
statutes. In a related motion. Ryan seeks to exclude 
testimony by witnesses regarding their speculation as to 
the beliefs, knowiedge, motivations, or understanding of 
others. The court reviews these issues below, but reserves 
ruling on both motions. 

A. Lay Witness Opinions 

[HN5] FED. R. EVID. 701 provides that the opinions 
of non-expert witnesses are admissible if they are "(a) 
rationally based on the perception of the witness and (b) 
helpful to a clear understanding of the witness' testimony 
or the determination of a fact in issue, and (c) not based 
on scientific, teclmical, or other specialized knowledge 
within the scope of Rule 702." The government argues 
that lay witnesses do not have the legal training required 

to express opllllons as to the legality or illegality of 
conduct, and that such opinions would thus not be helpful 
to the trier of fact. (Gov't Witness Mem., at 3-4 4 (citing 
United States v. Baskes, 649 F.2d 471 (7th Cir. 1980).) 
[*16] 

4 The government's Motion in Limine to 
Preclude Opinion Testimony by Lay Witnesses 
Regarding Charged Conduct is cited as "Gov't 
Witness Mem., at ." 

In Baskes, the Seventh Circuit held that a trial court 
acted within its discretion in prohibiting defense counsel 
from cross-examining a key prosecution witness as . to 
whether he "unlawfully, knowingly and willfully 
conspired to defraud the United States." 649 F2d at 
478.[HN6] 

When, as here, a witness Is asked 
whether the conduct in issue was 
"unlawful" or "wilful" or whether the 
defendants "conspired," terms that demand 
an understanding of the nature and scope 
of the criminal law, the trial court may 
properly conclude that any response would 
not be helpful to the trier off act. 

Id. The court explained that the witness, unfamiliar with 
the contours of the criminal law, may feel that the legal 
standard is either higher or tower than it really is. If either 
event is true the jury may accord too much weight to such 
a legal conclusion. [* 17] "Id. 

In United States v. Fawell, this court itself 
recognized that there are limits to a lay witness's ability 
to offer opinions as to whether his or her conduct violated 
the law: 

I do think it's okay to ask questions like: 
Did you· always meet your job 
responsibilities? Did you during an 
eight-hour day always devote. . .' eight 
hours of work to your Secretary of State 
responsibilities? Did you, to the extent that 
you had political work to do, do that at a 
time that you understood your regular 
work was done? Qr words to that effect. I 
think all that would be completely 
admissible and not objectionable. I think 
questions that ask in effect: Were you 
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breaking the law? or Were you, in fact, 
defrauding the State of Illinois does call -
do call for legal conclusions. 

(Tr. of 2/4/03, at 2321, Ex. A to Gov't Witness Mem.) 
The court further noted: 

.... It's fine to ask [the witness] Did you 
get all your work done? Did you intend to 
get all your work done? Did you ever put 
aside your responsibilities for the 
Secretary of State and instead spend time 
that you should otherwise have been 
working on political activity? That sets up 
this argument ... without asking [*18] 
them questions like: Did you intend to 
commit mail fraud? or Did you commit 
mail fraud? Did you defraud anybody? 

(Id at 2326-27.) 

Defendants characterize the government's motion as 
an attempt to unfairly shield the government's "star" 
witness, Scott Fawell, from effective cross-examination. 
(Ryan Witness Resp., at I; Warner Witness Resp., at I.) 5 

Defendants argue that "appreciation for the wrongfulness 
of alleged conduct can go a long way to establishing the 
requisite intent in a specific intent crime," (Id at 2.) They 
also note the importance of cross-examination in testing a 
witness's credibility. indeed, prior to his conviction, 
Fawell entered a plea of "not guilty" and asserted that he 
and Ryan were both innocent of any wrongdoing; now, 
Fawell is being called as a principal witness against Ryan 
and Warner. (Warner Witness Resp., at 2.) 

5 Ryan's Response to the Government's Motion 
in Limine to Preclude Opinion Testimony by Lay 
Witnesses Regarding Charged Conduct is cited as 
"Ryan Witness Resp., at ." Warner's Response 
to Government's Motion in Limine to Preclude 
Opinion Testimony by Lay Witnesses Regarding 
Charged Conduct is cited as "Warner Witness 
Resp., at ." 

[*19] The court agrees that [HN7] general 
assertions by a lay witness that he or she did or did not 
violate the law likely will not be helpful to the trier of 
fact. At the same time, a witness's beliefs in that regard 
may be probative of intent. (See, e.g., Tr. of 1/22/03 ("I 
think it's fair for the jury to consider, look, you knew 
what you were doing was wrong. You went on blithely 

doing it.").) In addition, Defendants are entitled to 
cross-examine witnesses regarding their prior 
inconsistent statements and other issues relating to 
credibility. In particular, Defendants are entitled to probe 
Fawell regarding any inconsistent statements he may 
have made about the propriety of his own and others' 
conduct. Further resolution of this issue requires some 
evidentiary context and is appropriately left for trial. 

B. Beliefs of Others 

FED. R. EvID. 602 provides that [HN8] "a witness 
may not testify to a matter unless evidence is introduced 
sufficient to support a finding that the witness has 
personal knowledge of the matter." Ryan identifies 17 
opinions or statements he believes rest on speculation as 
opposed .to any personal knowledge. For example, Ryan 
objects [*20] to anticipated testimony from Donald 
Udstuen that Warner and Arthur "Ron" Swanson, a 
lobbyist for Wisconsin Energy, both told him that they 
would "take.care" of Ryan, (Ryan Belief Mem., at 2.) 6 In 
addition, Ryan believes Scott Fawell will testify 
regarding his unfounded opinions on such matters as the 
propriety of the SOS Office decisio~ to lease space at the 
Lincoln Towers office building in Springfield, Illinois; 
Ryan's role in including the "metallic security mark" 
specification in the SOS Office's bid for vehicle stickers; 
the SOS Office decision to. move certain departments to 
17 North State Street in Chicago, Illinois; distribution of 
low-digit license plates; Ryan's desire to keep friends 
"happy"; and other individuals' perceptions of Warner's 
role in Ryan's administration, (Id. at 3-4.) 

6 Ryan's Motion in Limine to Exclude 
Testimony Constituting Speculation as to the 
Alleged Beliefs, Knowledge, Motivations or 
Understanding of Others is cited as "Ryan Belief 
Mem.,at .". 

Ryan acknowledges [*21] that personal knowledge 
can include inferences and opinions, but insists that the 
identified statements are "based not on the facts or on the 
witness's personal observation, but rather on the witness's 
interpretation of various ambiguous, cryptic statements 
made by another individual." (Id at 7 (emphasis in 
original).) See also Visser v. Packer Eng'g Assocs., Inc., 
924 F.2d 655, 659 (7th Cir. 1991) ("The inferences and 
opinions must be' grounded in observation or other 
first-hand personal experience. They must not be flights 
of fancy, speculations, hunches, intuitions, or rnmors 
about matters remote from that experience.") For its part, 
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the government "does not quarrel with the proposition 
that rampant speculation is not admissible." (Gov't Belief 
Resp., at 1.) 7 Tbe government urges, bowever, that the 
admissibility of particular statements and opinions is "a 
fact-driven question that rests on the facts and 
circumstances surrounding the opinion as measured by 
the standard of Rule 701." (Id. at 1-2.) 

7 The Government's Response to Defendant's 
Motion in Limine to Exclude Testimony 
Constituting Speculation as to the Alleged 
Beliefs, Knowledge, Motivations or 
Understanding of Others is cited as "Gov't Belief 
Resp., at ." 

[*22] Tbe court agrees that the opinions ofUdstueI1, 
Fawell, Warner, and others may be admissible under 
certain circumstances. For example, [HN9J wbere a 
participant ,in a conversation understands words or 
expressions that may be unclear to the jury, the 
participant may testify as to bis or her understanding of 
the statements made by another participant. See, e.g" 
United States v, Kozinski, 16 F,3d 795, 809 (7th Cir. 
1994) (trial court properly admitted statements by a 
participant in a conversation who "was testifying about 
his understanding of the thoughts that were being 
communicated to him.") Absent some context for the 
particular statements, the court declines to exclude them 
prior to trial and therefore reserves ruling on this issue. 

III. Ryan's Motions 

A. Motion to Bar Admission of "Other Acts" 
Evidence 

Ryan seeks to preclude the government from 
presenting evidence relating to two state contracts during 
Ryan's tenure as governor: (1) the state's lease of a 
warehouse in Pana, Illinois for use by the Illinois 
Department of Corrections ("IDOC"); and (2) the state's 
contract with Com guard, a home detention monitoring 
company owned in part by Ryan's brother. [*23J The 
government no longer intends to offer any evidence 
regarding tbe Pana warehouse and that portion of Ryan's 
motion is denied as moot. (Gov't Other Acts Resp., at 3.) 
8 Tbe government has also decided not to offer evidence 
that shortly after Ryan became Governor, he allegedly 
asked IDOC Director Donald Snyder why Comguard was 
not receiving as much business as other more expensive 
vendors, (Id. at4.) 

8 The Government's Response to Defendant 
Ryan's Motion to Bar Admission of "Other Acts" 
Evidence is cited as "Gov't Otber Acts Resp., at 

That leaves the government's evidence that when 
Ryan was Secretary of State, be directed SOS staff to 
contact the Illinois Comptroller's Office to arrange for 
expedited handling of Comguard payment vouchers by 
the State of Illinois, (Santiago Proffer, at 69.) Ryan 
argues that this evidence is extrinsic to, and not 
inextricably intertwined with, the allegations in the 
indictment, and is therefore inadmissible propensity 
evidence under FED. R, EVID. 404(b) [*24] . [HN1O] 
Rule 404(b) generally prohibits district courts from 
admitting evidence concerning a defendant's other 
uncharged bad acts. United States v. Thomas, 321 F3d 
627,633-34 (7th Cir. 2003). Evidence "concerning the 
chronological unfolding of events that led to an 
indictment, or other circumstances surrounding the crime, 
is not evidence of 'other acts' within the meaning of 
{Rule] 404(b)." United States v, Ojomo, 332 F.3d 485, 

.489 (7th Cir, 2003) (quoting United States v. Ramirez, 45 
F3d 1096, 1102 (7th Cir, 1995)). Acts satisfy this 
"inextricably intertwined" doctrine" if they "complete the 
story of the crime on trial; tbeir absence would create a 
chronological or conceptual void in the story of the 
crime, or they are so blended or connected tbat they 
incidentally involve, explain the circumstances 
surrounding, or tend to prove any element of. the charged 
crime." Id. (quoting United States v, Senffner, 280 F3d 
755. 764 (7th Cir, 2002)). 

The government contends that Ryan's efforts to belp 
expedite payments to Comguard directly relates to the 
allegation in the indictment that Ryan "supported 
[Comguard] in its efforts [*25J to obtain State of Illinois 
contracts for electronic monitoring' of prisoners." 
(Indictment, Count 2 P5(F).) As Ryan notes, however, it 
is not clear tbat "arranging for the expedited handling of 
payment vouchers supports the allegation that Ryan 
helped Comguard obtain state contracts." (Ryan Other 
Acts Reply, at 3 9 (emphasis in original).) The 
government argues that the evidence is nonetheless 
inextricably intertwined with the allegations in the 
indictment because it shows "the extent to which Ryan 
was willing to use his governmental office to assist 
Comguard's cash flow." (Gov't Other Acts Resp" at 5.) 
Without the evidence, the government urges, "the jury 
would not have a complete picture of Ryan's concern and 
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knowledge about Comguard's fmancial situation and 
they, therefore, would be lacking a key component in the 
evidence that shows that Warner's financial assistance to 
Comguard [in the form of $ 145,000 in loans] was a 
meaningful benefit to Ryan." (Id at 6.) . 

9 Ryan's Reply in Support of his Motion to Bar 
Admission of "Other Acts" Evidence is cited as 
"Ryan Other Acts Reply, at 

(*26] Ryan insists that evidence regarding 
expedited payment vouchers does nothing to fill a 
con~eptual void in the allegations relating to Warner's 
loans to Comguard, or to Ryan's efforts to help 
Comguard obtain state contracts. (Ryan Other Acts 
Reply, at 3.) According to Ryan, the complete story of 
Warner's investment in Comguard "requires only two 
pieces of evidence that Ryan was related to the owner 
of Comguard' and that Warner invested in the company." 
(Id at 4.) "Just as simple," Ryan says, "is the allegation 
that Ryan supported Comguard in obtaining state 
contracts." (Id.) 

The court is dubious. as to whether the Comguard 
voucher evidence is inextricably intertwined with the 
allegations ~'the indictment. Ryan's efforts to expedite 
voucher payments on behalf of Comguard do not require 
the conclusion that he knew of the company's financial 
situation, or of Warner's role in providing the company 
with financial assistance. For similar reasons, the court 
has doubts as to whether the Comguard voucher evidence 
is otherwise admissible under Rule 404(b) as proof of 
Ryan's knowledge or iritent to defraud the State of 
Illinois. (Gov't Other Acts Resp., at 6-7.) Nevertheless, in 
the (*27] absence of some evidentiary context, the court 
is unable to conclude from Ryan's arguments that there 
are no circumstances under which the evidence may be 
admissible at trial. For this reason, except as stated here, 
the court reserves ruling on Ryan's motion to bar 
admission of "other acts" evidence. 

B. Motion to Bar "Cash Method" of Proof 

Ryan seeks to bar the government from presenting 
evidence of his cash generation and cash expenditures 
pursuant to the "cash method" of proving unreported 
income. (HNIl] The cash method of proof "compares 
cash expenditures with known cash sources" as follows: 

The method flISt requires that all cash 
expenditures be determined and added 

together. Then, taxable and nontaxable 
cash sources are added together. These 
sources would include any cash 
accumulated and on hand at the beginning 
of the, tax period in question that the 
taxpayer spends during the tax period 
(often called a "cash hoard"). If cash 
expenditures exceed cash sources during 
the period in question, it is inferred that 
the excess amount is unreported income. 

United States v. Toushin, 899 F.2d 617, 619-20 (7th Cir. 
1990). To establish a "cash case;" the government [*28] 
must show with "'reasonable certainty' (1) the defendant's 
opening net worth and cash on hand at the beginning of 
the period for which he was indicted and (2) defendant's 
expenditures during the period in question." United States 
v. Hogan, 886 F.2d ]497, 1509 (7th Cir. 1989) (quoting 
United States v. Caswell, 825 F.2d 1228 (8th Cir. 1987)). 

Ryan argues that the government cannot establish 
either of these two requirements. He claims that the 
government's cash flow analysis does not account for all 
of his sources of cash, such as cash he received for 
campaign travel expenses from Citizens for Ryan; cash 
back from checks to grocery stores and other vendors; 
and cash from cashing third-party checks such as Social 
Security checks. (Ryan Cash Mem., at 9.) 10 Ryan also 
contends that the government has no "hard evidence or 
quantification of Ryan's actual cash expenditures" during 
his tenure as Secretary of State and Governor. (Id at 10.) 

10 Ryan's Motion in Limine to Bar the 
Government's Attempt to Introduce Evidence 
Relating to Ryan's Cash Generation and 
Expenditures Via the "Cash Method" of Proof is 
cited as ''Ryan Cash Mem., at ." 

(*29] The government insists that it will use the 
"specific item method," and not the cash method, to show 
that Ryan underreported his income. "That is, the 
government will present direct evidence that Ryan failed 
to report on his tax return specific items of income that 
were taxable to him, such as CFR funds that he converted 
for' his personal use when -he gave the funds to family 
members and friends as personal gifts." (Gov't Cash 
Resp., at 2.) 11 By way of example, the government notes 
that' Ryan gave his son-in-law, Michael Fairman, who 
was having financial difficulties, a total of $ 55,000 in 
CFR funds. Ryan allegedly "caused these payments to be 
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mlscharacterized as compensation for campaign 
consulting work, even though Fairman never consu1ted 
on Ryan's campaign, or on any other campaign, in his 
life." (Id) 

11 The Government's Response to Defendant 
Ryan's Motion in Limine to Bar Evidence 
Relating to Ryan's Cash Generation is cited as 
"Gov't Cash Resp., at ." 

The government contends the evidence [*30] at 
issue is admissible in spite of the fact that it will not 
pursue the "cash method" of proof. According to the 
government, Ryan's possession and use of cash is 
independently relevant to the racketeering conspiracy, 
fraud, and IRS obstruction claims. In United States v. 
Kwitek, 467 F.2d 1222 (7th Cir. 1972), for example, a 
bank robbery defendant argued that the trial court 
improperly admitted prejudicial and irrelevant evidence 
as to his possession of money after the robbery. Id at 
1225. The government presented testimony that, after the 
robbery, the defendant gave a nightclub dancer $ 70 to 
buy clothing for a trip to Las Vegas, paid cash for her 
airfare, and gave her some $ 200 in cash for gambling. 
Another dancer on the Las Vegas trip received a $ 50 tip 
from a co-defendant and testified that she saw a suitcase 
containing a firearm and stacks of $ 20 and $ 50 bills in 
one of the hotel roOlDS. Id The Seventh Circuit found that 
the trial court acted within its discretion in admitting the 
evidence, stating that "expensive trips, gambling and 
other instances of Tree spending and high living may be 
pertinent in crimes involving a motive of enrichment. 
[*31] Proof of prior impecunity is not necessary." !d. at 
1225. 

The fact that there may be other legitimate sources 
for the cash, the government contends, goes to the 
weight, and not the admissibility, of the evidence. (Gov't 
Cash Resp., at 2 (citing United States v. Hogan.) The 
defendant in Hogan, an appointed state judge, was 
convicted of accepting bribes from lawyers who appeared 
in his courtroom; failing to report $ 20,000 in related 
income on his tax returns; and racketeering. 886 F.2d at 
150,0,-0,1. In appealing his conviction, the defendant 
. argued, among other things, that the trial court 
improperly admitted evidence regarding the $ 20,000 in 
underreported income for purposes of establishing the 
bribery charges. Id at 150,6. [HN12] The Seventh Circuit 
found no error, noting that "evidence of wealth may be 
admissible to establish that a person engaged in a 

cash-intensive criminal enterprise,. even if there is another 
explanation for the extra money." Id at 150,7. More 
recently in United States V. Duran, 40,7 F.3d 828 (7th 
Cir. 20,05), the Seventh Circuit. upheld a trial court's 
decision to allow testimony. that [*32] the defendant's 
co-defendant was arrested with $ 20,000 in cash. Id at 
837. The court explained: 

Even assuming, as Mr. Duran argues, 
that there is a possibility that the cash was 
attributable to some activities of [the 
co-defendant] that were outside the 
conspiracy with Mr. Duran, we further 
have explained that the tact that one or 
both of the co-conspirators "were involved 
in other criminal activity that may have 
contributed to the amount of cash goes 
only to the weight, not the admissibility, 
of the evidence." 

Id -at 837-38 (quoting United States v_ Davis, 838 F.2d 
909, 93I(7th Cir. 1988)). 

The government argues that as in Kwitsk and Hogan, 
Ryan's possession of cash figures prominently in the 
racketeering and fraud charges in this case. For example, 
Ryan allegedly "received from Harry Klein (to whom 
Ryan gave governmental benefits) annual free vacations 
at a posh Jamaican villa, which Ryan tried to hide 
through a sham paper trail." (Gov't Cash Resp., at 5.) 
SpecificaIly, Ryan would write Klein a check for $ 1,000 
or $ 2,000, depending on the length of the vacation, and 
Klein would give Ryan the. same amount in cash. In 
addition, [*33] Ryan allegedly approved an arrangement 
whereby Wamer would share the proceeds of some of his 
extortions with Donald Udstuen, a long-time Ryan 
advisor, with Warner "taking care of' Ryan in return. 
(Id) 

While Ryan was engaging in these activities, the 
government maintains, he"routinely carried wads of cash 
of considerable thickness and dispensed large amounts of 
cash (often hundreds of dollars at a time) .... " (Id at 6.) 
Ryan purportedly "placed bets of several hundred dollars 
during his frequent visits to casinos; he made frequent 
cash gifts to his children and cash gifts to others: he gave 
generous tips to wait staff; [and] he made cash 
purchases." (Id) Notably, however, Ryan and his wife 
"never once used an automated teller machine, and they 
withdrew cash from their bank accounts seven times for a 
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total of about $ 6,700" between 1993 and 2002. (Id. at 7.) 
Co-conspirators Warner and Ron Swanson, in contrast, 
withdrew "hundreds of thousands of dollars of cash" from 
their accounts. (Gov't Cash Reply, at 2.) 12 In addition, 
Ryan reportedly did not carry around much cash prior to 
becoming Secretary of State and Governor, and was 
occasionally even short of cash. [*34] (Id. at 6.) 

12 The Government's Sur-Reply to Defendant 
Ryan's Motion in limine to Bar Evidence Relating 
to Ryan's Cash Generation is cited as "Gov't Cash 
Reply, at ." 

Ryan first objects that the government "does not 
account for the possibility that Ryan's cash expenditures 
stemmed from the legitimate sources of income offered 
by Ryan." (Ryan Cash Reply, at 6.) J3 Ryan is correct 
that the government's evidence does not rule out innocent 
explanations, but as the Hogan court concluded,[HN13] 
"evidence of wealth may be admissible to establish that a 
person engaged in a- cash-intensive criminal enterprise, 
even if there is another explanation for the extra money." 
886 F.2d at 1507. The fact that Ryan may have had other 
cash sources goes to the weight, as opposed to the 
admissibility, of the evidence. Ryan also argues that the 
government's wealth evidence is too speculative, 
consisting of nothing more than general assertions 
regarding "wads' of cash and "generous" tips. (Ryan Cash 
Reply, at [*35] 6.) The court agrees that possession of 
unspecified "wads" of cash and payment of "generous" 
tips, without more, is not sufficient to suggest that a 
person engaged in lucrative criminal activity. 
Nevertheless, evidence that Ryan generally began 
carrying large amounts of cash once he became Secretary 
of State and Governor may be probative of his 
involvement in a cash-intensive scheme to defraud, 
particularly in the absence of any evidence that he 
regularly utilized standard methods of withdrawing cash 
such as A TM machines or personal bank withdrawals. 

13 Ryan's Reply in Support of His Motion to Bar 
the· Government's Attempt to Introduce Evidence 
Relating to Ryan's Cash Generation and 
Expenditures Via the "Cash Method" of Proof is 
cited as "Ryan Cash Reply, at ." 

Ryan next insists that evidence of wealth is relevant 
only where it "tend[s] to bolster direct evidence regarding 
the criminal enterprise itself." (Id. at 9 (citing United 
States v. DUran).) He notes that in Duran, for example, 
[*36] the government produced recorded telephone 

conversations, witness testimony, and physical evidence 
supporting the drug conspiracy charges. 407 F.3d at 832. 
The court did not cite these factors· as a basis for 
admitting evidence that Duran's co-defendant was 
arrested with $ 20,000 in cash, however, and the court is 
not prepared to conclude that such circumstances are 
required as a foundation for admission of the cash 
evidence. 

Nor is the court moved by Ryan's demand for certain 
other foundation evidence. Specifically, he asserts that 
wealth evidence is only admissible "as long as other 
evidence, mailily tHat the wealth was not derived from 
legitimate sources, is presented to support the charge." 
(Ryan Cash Reply, at 7 (quoting United States v. Penny, 
60 F.3d 1257. 1263 (7th Cir. 1995).) In Penny, the 
defendant was convicted of distributing and conspiring to 
distribute narcotics as part of a "broad-reaching drug 
distribution scheme." 60 F.3d at 1259. At the trial, the 
court admitted evidence of the defendant's unexplained 
wealth, including large cash payments to a housing 
contractor for extensive remodeling work and cash 
payments in the amount [*37] of $ 25.000 per year for 
automobile restoration and racing. Id. at 1259-60. On 
appeal, the defendant objected to the wealth evidence, 
arguing that it related to assets he had acquired prior to 
1997, the date when he began distributing narcotics.ld at 
1263-64. The Seventh Circuit agreed. that wealth 
evidence "must relate to wealth acquired during the 
period in which the narcotics trafficking occurred." Id at 
1263. The court found that this requirement was amply 
met by evidence that the defendant had purchased and 
sold drugs as early as 1984. Specifically, in 1983 and 
1964, the defendant told a colleague and a cell mate that 
he made a great deal of money selling cocaine and 
heroin. Id. at 1264. 

In this case, the government insists that it has 
evidence to support the fraud and racketeering charges 
notwithstanding Ryan's assertion that he obtained large 
sums of cash from legitimate sources. The court declines 
to preclude all wealth evidence; such evidence does 
support these charges to the extent it demonstrates Ryan's 
involvement in lucrative activities. In so ruling, the court 
recognizes that the government does not [*38] have a 
sufficient basis for utilizing the cash method of proving 
that Ryan underreported his income, and understands that 
it does not intend to do so. Ryan's motion to preclude the 
cash method of proving unreported income is granted in 
part and denied in part. 
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C. Motion to Dismiss or Suppress 

Asserting his attorney-client privilege, Ryan moves 
to dismiss the indictment or, in the alternative, to 
suppress the grand jury testimony of Roger Bickel, who 
was employed as General Counsel of the Secretary of 
State's Office during Ryan's tenure. Ryan concedes that 
the Seventh Circuit has expressly determined that these 
communications are not privileged. (Ryan Bickel Mem. 
PP I, 5.) See also In re Witness Before Special Grand 
Jury 2000-2, 288 F.3d 289 (7th Gir. 2002) ("none of the 
conversations between Bickel and Ryan made in their 
official capacities as General Counsel and Secretary of 
State are privileged in the face of a federal grand jury 
subpoena.") Ryan nonetheless urges the court to 
disregard this ruling in favor of a recent, conflicting 
Second Circuit decision, In re Grand Jury investigation, 
399 F.3d 527 (2d Gir. 2005) (finding communications 
[*39] between a government attorney and a public 
official privileged even in the face of a grand jury 
investigation). The court is unwilling to reject binding 
precedent or otherwise revisit this issue. Ryan's motion is 
denied. 

D. Motion to Exclude Witnesses 

The parties generally agree that potential witnesses 
should be excluded from the courtroom during the trial, 
with the exception of the govemment's c"ase agent and 
expert or summary witnesses. FED. R. EVID. 615. The 
government requests that it be allowed two case agents 
rather than the customary one. characterizing both as 
persons whose presence is essential to the presentation of 
the government's case. Id The court grants this request, 
in return, Ryan asks that his wife, Lura Lynn Ryan, and 
his six children be allowed to attend court proceedings 
even if they may be ~lIed as witnesses in this case. 
Defendant Warner joins the request and asks that his own 
wife of many years be permitted to remain in the 
courtroom. The government objects. Neither of the 
Defendants' wives appear on the government's witness 
list, but Defendants have not ruled out the possibility that 
they will be called in Defendants' [*40] own case. " 

Rule 615 requires that [HN14] "at the request of a 
party the court shall order witnesses excluded so that they 
cannot hear the testimony of other witnesses .... " The 
court is sensitive to the fact that this is anticipated to be a 
lengthy trial and that Defendants, both of whom have 
been married for many years, wouJd like the support of 
their wives and families. Nevertheless, the government 

has invoked Rule 615, which mandates the exclusion of 
potential witnesses. The court suspects that the scope of 
these witnesses' testimony will be limited and is willing 
to consider allowing them in the courtroom except during 
those portions of the proceedings that may bear on their 
testimony in the case. The court also urges the parties to 
craft stipulations that would render their testimony 
unnecessary. Absent such precautions, however, family 
members who may be called as witnesses will be 
excluded from the courtroom. 

E. Miscellaneous Motions in Limine 

Ryan seeks to bar the government from referring to a 
variety of additional matters during trial, including: (I) 
Winston & Strawn LLP and its current or former 
attorneys; (2) documents allegedly written and/or signed 
by Clyde Wilson; [*41] (3) evidence of the conviction 
of Citizens for Ryan; and (4) Edward Genson's prior 
representation of Scott Fawell. The government does not 
intend to refer to any 'of these matters in its opening 
statement, and has agreed to provide defense counsel 
with advance notice prior to presenting evidence on, or 
making references to, such issues during the triaL (Gov't 
Consolidated Response to Ryan's Motions in Limine, at 
1-2.) These motions are therefore denied as moot or 
premature. 

With respect to Ryan's remaining motions in 
limine-to preclude admission of or reference to a 
memorandum written by Honeywell COIporation lobbyist 
Robert E. Cook, and to preclude evidence related to the 
automobile accident that claimed the lives of six of Scott 
and Janet Willis's children-the government stated at a 
September 13, 2005 status hearing before this court that it 
does not intend to make reference to either of these 
matters in its opening statemen~ and wouJd flle written 
responses before raising the issues during the trial. (Tr. 
9/13/05, at 19-20.) The motions will be entered and 
continued at the govemment's request. 

IV. Government's Motion to Compel Reciprocal 
Discovery 

During the course [*42] of these proceedings, 
Defendants requested disclosure of documents pursuant 
to FED. R. GRIM. P. I6(a)(J)(E). The government 
complied with that request, triggering Defendants' 
reciprocal obligation to "permit the government, upon 
request, to inspect and to copy or photograph ... papers . 
. . [and] documents . . . if: (i) the item is within the 
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defendant's possession, custody,. or control; and (ii) the 
defendant intends to use the item in the defendant's 
case-in-chiefattrial." FED. R. CRIM P. 16(b)(J)(A). The 
government has requested that Ryan produce "any and all 
documents that reflect or substantiate a legitimate source 
of cash to defendant Ryan during the course· of the time 
period alleged in the indictment." (Gov't Discovery 
Mem., at 1 and Ex. 3.) 14 Ryan has declined to produce 
responsive· documents until he makes a final decision to 
testify, arguing that earlier production would violate his 
Fifth Amendment right against self-incrimination. 

14 The Government's Motion to Compel 
Compliance with Reciprocal Discovery Orders is 
cited as "Gov't Discovery Mem., at 

[*43] More than once, Ryan has publicly 
announced his. intention to testify in this case. Despite 
these announcements, he remains free to exercise his 
Fifth Amendment right to remain silent. [HNI5] Having 
availed himself of discovery, however, his·· Fifth 
Amendment right does not permit him to withhold 
relevant documents under /Wle 16(b)(J)(A) until such 
time as he affirmatively takes the stand in his own 
defense. Indeed, a defendant's obligation to provide 
reciprocal discovery under Rule 16 arises only at the 
defendant's request. See, e.g., United States v. Ryan, 448 
F. Supp. 810,811 (S.D.N.Y.) ("While the refusalto testify 
is constitutionally protected, the trial strategy 
determination is not so protected. Since the defendant had 
availed himself of the strategy to obtain discovery of the 
government, he must comply with the requirement for 
'reciprocal discovery."), affd, 594 F.2d 853 (2d Cir. 
1978). Contrary to Ryan's suggestion, moreover, the 
government cannot use any documents admissible solely 
through Ryan's own testimony unless he takes the stand. 

Accordingly, the government's motion to compel is 
granted, Ryan has asserted he has already produced all of 
[*44] the documents he will use in his case in chief. The 
court directs that he confirm that representation, or 
produce any additional documents he intends to use in his 
case in chiefby September 26, 2005. If Ryan chooses not 
to produce these documents, he will not be permitted to 
introduce them at trial. FED. RCRIM P. 16(d) (2); 
United States V. De La Rosa, 196 F.3d 712, 715 (7th Or. 
1999). 

CONCLUSION 

For the reasons stated above, the governmenfs 

motion for pretrial ruling on jury instructions related to 
mail fraud allegations (Docket No. 280), and Ryan's 
motion in limine to preclude evidence related to official 
actions benefiting campaign contributions absent a quid 
pro quo (Docket No. 291) are both granted in part and 
denied in part. The court reserves ruling on the 
government's specific mail fraud jury instructions. Except 
as stated in this opinion, the government's motion to 
preclude opinion testimony by lay witnesses (Docket No. 
282). Ryan's motion to exclude testimony constituting 
speculation as to the alleged beliefs, knowledge, 
motivations or understanding of others (Docket No. 294), 
and Ryan's motion to [*45] bar admission of "other acts" 
evidence (Docket No. 262) are reserved for trial. 

Ryan's motion to bar the "cash method" of proof 
(Docket No. 295) is granted in part and denied in part. 
Ryan's motion to dismiss or suppress based on the 
attorney-client privilege (Docket No. 301) is denied. 
Ryan's motion to exclude witnesses from the courtroom 
during trial (Docket No. 297) is granted as stated in this 
opinion. Ryan's motions to bar references to Winston & 
Strawn LLP and its current or former attorneys (Docket 
No. 293), to bar reference to documents allegedly written 
and/or signed by Clyde Wilson (Docket No. 300), to bar 
evidence of the conviction of Citizens for Ryan (Docket 
No.· 292), and to bar reference of Edward Genson's prior 
representation of Scott Fawell (Docket No. 299) are all 
denied as moot. Ryan's motions to predude admission of 
or reference to the memorandum written by Robert E. 
Cook (Docket No. 303), and to preclude evidence related 
to the Willis accident (Docket No. 296) are both entered 
and continued. 

The government's motion to compel compliance with 
reciprocal discovery orders (Docket No. 307) is granted. 
In addition, for the reasons stated in open court, the 
government's [*46] motion to compel compliance with 
Rule 17 subpoena duces tecum (Docket No. 288) is 
entered and continued pending an in camera review of 
the pertinent documents. Ryan's motion to preclude 
evidence of Secretary of State employees' bribes (Docket 
No. 298) is entered and continued pending a response 
from the government. 

ENTER: 

Dated: September 23, 2005 

REBECCA R. PALL MEYER 
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United States District Judge 
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September 7, 2006, Decided 
September 7, 201)6, Filed 

SJJBSEQUENT HISTORY: Motion denied by United 
States v. Warner, 2006 Us. Dist. LEXIS 77228 (N.D. Ill., 
2006) 
Affinned by United States v. Warner, 2007 Us. App. 
LEXIS 19829 (7th Cir. Ill., Aug. 21, 2007) 

PRIOR HISTORY: United States V. Warner, 2005 US. 
Dist. LEXIS 24825 (N.D. Ill., 2005) 

CASE SUMMARY: 

PROCEDURAL· POSTURE: Defendant and 
co-defendant were convicted of violating the Racketeer 
Influenced and Corrupt Organizations Act (RICO), 18 
US.C.S. § 1962(d), and the federal mail fraud statute, 18 
Us.c.s. §§ 1341,1346. Co-defendant was also convicted 
of violating 18 Us.C.S. § 1001(a)(2) and 26 Us.c.s. §§ 
7206(1), 7212(a). Defendant and co-defendant moved for 
a judgment of acquittal or, in the alternative, for a new 
trial. 

OVERVIEW: Defendant and co-defendant argued that 
the evidence was insufficient to convict them on several 
of the charges, that the RICO charges were improper for 
several reasons, and that jury problems so infected their 
convictions as to violate due process. Defendant argued, 
in addition, that he was prejudiced by being tried together 
with co-defendant. The court first found that, based upon 

the evidence that co-defendant personally steered 
contracts and leases to his friends and associates, the jury 
could reasonably conclude that co-defendant knowingly 
embraced the conspiracy's common purpose, even if he 
did not participate in every aspect of the conspiracy. 
Next, the court found that the evidence was insufficient to 
support the jury's verdict on Count 9 (mail fraud in 
connection with a commission contract that defendant 
executed relating to property at 17 North State Street) and 
Count 10 (mail fraud in connection with the Governor's 
Office's selection of Grayville, Illinois for a maximum 
security prison). Finally, the court was not persuaded that 
defendant was prejudiced by the abundance of evidence 
that was admitted solely against co-defendant 

OUTCOME: Co-defendant's motion for judgment of 
acquittal was granted with respect to Counts Nine and 
Ten and otherwise denied. Co-defendant's motions to 
dismiss, for new trial, and for arrest of judgment were 
denied. Defendant's motion for acquittal was granted with 
respect to Count Nine and otherwise denied. Defendant's 
motions for severance were denied. Defendant's motions 
to dismiss, for new trial, and arrest of judgment were 
denied. 

LexisNexis(R) Headnotes 
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Criminal Law & Procedure> Appeals > Standards of 
Review> Deferential Review> General Overview 
Criminal Law & Procedure> Appeals> Standards of 
Review> Deferential Review > Credibility & Demeanor 
Determinations 
Criminal Law & Procedure > Appeals > Standards of 
Review> Substantial Evidence> General Overview 
Evidence> Procedural Considerations> Weight & 
SUfficiency 
[HNl] A court's review of a jury's findings is extremely 
deferential. The court views the evidence in the light 
most favorable to the government and defers to the jury's 
credibility determinations. Only if there is no evidence in 
the record from which the jury could find guilt beyond a 
reasonable doubt will the court overturn the jury's verdict. 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> Elements 
[HN2] To prove a Racketeer Influenced and Corrupt 
Organizations Act (RICO) conspiracy, the government 
must show (I) an agreement to conduct or participate in 
the affairs (2) of an enterprise (3) through a pattern of 
racketeering activity. Consistent with general conspiracy 
law, direct evidence of an agreement is not required to 
prove a RICO conspiracy; rather, an agreement can be 
inferred from the circumstances. 

Criminal Law & Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
[HN3] Multiple conspiracies exist when there are 
separate agreements to effectuate distinct purposes. By 
contrast, a single conspiracy exists when the evidence, 
viewed in the light most favorable to the government, 
establishes that the co~conspirators joined to effectuate a 
cornmon design or purpose. If the government 
demonstrates that the co-conspirators embraced a 
common criminal objective, a single conspiracy exists, 
even if the parties do not participate in every aspect of the 
scheme. 

Criminal Law & Procedure> Appeals> Standards of 
Review> Substantial Evidence> General Overview 
Evidence > Procedural Considerations >. Weight & 
SUfficiency 
[HN4] In considering the sufficiency of the evidence, the 
court must view the evidence in the light most favorable 
to the prosecution, and as long as any rational jury could 

have returned a guilty verdict, the verdict must stand. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN5] The mail fraud statute prohibits devising a scheme 
or artifice to defraud, or for obtainulg money or property 
by means of false or fraudulent pretenses, 
representations, or promises, and executing that scheme 
by use of the mails. 18 USC.S § 1341. A conviction 
must satisfY three elements: (1) the defendant's 
participation in a scheme to defraud; (2) the defendant's 
intent to defraud; and (3) the defendant's use of the mails 
in furtherance of the fraudulent scheme. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN6] Under the mail fraud statute, a scheme or artifice 
to defraud includes a scheme to deprive a person or 
persons of their intangible right to honest services. 18 
US.C.S. § 1346. As direct evidence of a defendant's 
fraudulent intent is typically unavailable, specific intent 
to defraud may be established by circumstantial evidence 
and by inferences drawn from examining the scheme 
itself that demonstrate that the scheme was reasonably 
calculated to deceive persons of ordinary prudence and 
comprehension. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN7] A participant in a scheme to defraud is guilty even 
if he is an altruist and all the benefits of the fraud accrue 
to other participants. In the case of a successful scheme 
the public is deprived of its servants' honest services n~ 
matter who receives the proceeds. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN8] A mailing is considered in furtherance of a 
scheme to defraud even where it is incidental to an 
essential part of the scheme. 

Criminal Law & Procedure> Trials> Burdens of Proof 
> Prosecution 
[HN9] Where the evidence as to an element of a crime is 
equally consistent with a theory of innocence as a theory 
of guilt, that evidence necessarily fails to establish guilt 
beyond a reasonable doubt. 
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Criminal Law & Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
Criminal Law & Procedure> Appeals > Standards of 
Review> Substantial Evidence> General Overview 
Evidence > Procedural Considerations > Weight & 
SUfficiency 
[HN1O] A conspiracy variance claim amounts to a 
challenge to the sufficiency of the evidence supporting 
the jury's finding that each defendant was a member of 
the same conspiracy. Where a defendant asserts a 
variance claim, a reviewing court reviews the evidence in 
the light most favorable to the government. The fact that 
the evidence introduced at trial might also be consistent 
with an alternate theory is irrelevant. Thus, even if the 
evidence arguably establishes mUltiple conspiracies, there 
is no material variance from an indictment charging a 
single conspiracy if a reasonable trier of fact could have 
found beyond a reasonable doubt the existence of the 
single conspiracy charged in the indictment. Furthermore, 
a defendant must show prejudice from the variance. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
Criminal Law & Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
[HNll] Courts have found that many of the principles 
governing variance in conspiracy cases apply to 
multi-defendant mail fraud prosecutions as well. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HNI2] Although the term "intangiblerigbt to honest 
services" may not be defined by statute, the term has been 
addressed by the courts, both before and after 18 USCS 
§ 1346 was enacted in 1988. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN13] Pursuant to 18 USC.S. § 1346, a "scheme or 
artifice to defraud" includes a scheme or artifice to 
deprive another of the intangible right of honest services. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Money Laundering > 
Elements 
[HN14] The federal money laundering statute on its face 
allows conviction based on a defendant's violation of 

state law. 18 US.CS. § 1956(a)(J)(B)(iiJ 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> Elements 
[HNIS] In the context of the Racketeer Influenced and 
Corrupt Organizations Act, a defendant's violation of 
state law can constitute a predicate act of racketeering 
activity. 18 USCS. § 1961(1). 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN16] A defendant's breach of fiduciary duty, standing 
alone and absent misuse of a public position, is 
insufficient to support an honest services mail fraud 
charge; rather, the test is whether a public official 
breaches that duty by misusing his position for personal 
gain. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
[HN17] In the context of mail fraud, the United States 
Court of Appeals for the Seventh- Circuit· does not 
mandate that a fiduciary duty of honest services be 
defined only by reference to state law; however, the 
Seventh Circuit does not appear to prohibit any 
consideration of state law in determining the nature of 
that duty. 

Tax Law > Federal Tax Administration & Procedure> 
Audits & Investigations> Fraud (IRC secs. 6662-6664, 
6674, 6690, 7204-7207, 7268, 7434, 7454, 7623) > 
Fraudulent Returns & Other Documents 
Tax Law > Federal Tax Administration & Procedure> 
Criminal Procedure & Penalties (IRC sees. 7201-7217, 
7231-7232, 7261-7262, 7268-7273, 7375) > Aid & 
Assistance in Preparation of False Returns 
[HNI8] In the context of willfully filing false tax returns, 
the government is required to prove that the law imposed 
a duty on the defendant, that defendant knew of this duty, 
and that he voluntarily and intentionally violated that 
duty. A defendant's good-faith belief that he is acting 
within the law, even if objectively unreasonable, negates 
the willfulness element. The defendant's intent to violate 
a known duty under the tax laws may be demonstrated by 
circumstantial evidence. 
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Tax Law> Federal Tax Administration & Procedure> 
Criminal Procedure & Penalties (IRC sees. 7201-7217, 
7231-7232, 7261-7262, 7268-7273, 7375) > Aid & 
Assistance in Preparation of False Returns 
[HNI9] In the context of willfully filing false tax returns, 
evidence of a consistent pattern of under reporting large 
amounts of income will support the necessary inference 
of willfulness. 

Tax Law> Federal Tax Administration & Procedure> 
Criminal Procedure & Penalties (IRC sees. 7201-7217, 
7231-7232, 7261-7262, 7268-7273, 7375) > Attempted 
Tax Evasion> Elements 
Tax Low > Federal Tax Administration & Procedure> 
Criminal Procedure & Penalties (IRC sees. 7201-7217, 
7231-7232, 7261-7262, 7268-7273, 7375) > 
Concealment of Assets 
[HN20] Tax evasion may be inferred from conduct such 
as concealment of assets or covering up sources of 
income and any conduct, the likely effect of which would 
be to mislead or to conceal. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Money Laundering > 
Elements 
[HN21] See 18 Us.C.S. § 1956(a)(I)(B)(i}. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Money Laundering > 
Elements 
[HN22] To convict a defendant under 18 US.C.s. § 
1956(a)(I)(B)(i}, the government is required to prove that 
defendant conducted a fmancial transaction knowing that 
the property involved in the transaction was illegally 
derived and knowing that the transaction was designed in 
whole or in part to conceal or disguise the nature, the 
location, the source, the ownership, or the control of the 

. proceeds. The United States Court of Appeals for the 
Seventh Circuit has articulated two broad principles 
governing § 1956 liability. First, the focus is on the 
transaction in proceeds, not the transaction that creates 
the proceeds. Second, the defendant must do more than 
simply transfer, then spend, the proceeds at issue. Rather, 
the defendant's transactions with the proceeds of unlawful 
activity must be specifically designed to hide the 
provenance of the funds involved. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Money Laundering > 
Elements 
[HN23] In the context of 18 US.c.s. § 1956(a}(I}(B}(i}, 
using sham companies to transact business using the 
proceeds of unlawful activity is one way the government 
may demonstrate an intent to conceal. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Money Laundering > 
Elements 
[HN24] In the context of 18 Us.c.s. § 1956(a}(I}(B}(i}, 
intent to conceal may be shown by the use of third parties 
to conceal the real owner, or engaging in unusual 
financial moves culminating in a transaction. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Currency Smuggling > 
Elements 
[HN25] The anti-structuring statute requires the 
govermnent to prove that the defendant acted 
purposefully to evade the bank's CTR requirement, not 
that the defendant knew that such conduct was unlawful. 
Under the amended anti-structuring statute, the fact of 
structuring may well support the inference that the 
defendant acted purposefully to avoid the bank's CTR 
obligations. 

Criminal Law & Procedure > Pretrial Motions & 
Procedures > Joinder & Severance > Joinder of 
Defendants 
[HN26] Defendants may be joined in a single indictment 
where they are alleged to have participated in the same 
act or transaction, or in the same series of acts or 
transactions, constituting an offense or offenses. Fed R 
Crim. P. 8(b). The propriety of joinder is assessed from 
the face of the indictment and not based on the evidence 
actually adduced at trial. 

Criminal Law & Procedure> Pretrial Motions & 
Procedures > Joinder & Severance > Joinder of 
Defendants 
Criminal Law & Procedure > Pretrial Motions & 
Procedures > Joinder & Severance > Severance of 
Defendants 
[HN27] The Federal Rules of Criminal Procedure do 
authorize severance where the court determines that 
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joinder of defendants in an indictment or for trial appears 
to prejudice a defendant. Fed. R. Crim. P. 14(a). When 
defendants properly have been joined under Fed. R. 
Crim. P. 8(b), a district court should grant a severance 
under Fed. R Crim. P. 14 only if there is a serious risk 
that a joint trial would compromise a specific trial right of 
one of the defendants or prevent the jury from making a 
reliable judgment about guilt or innocence. Furthermore, 
because Rule 14 assigns to the district court the task of 
balancing the cost of multiple trials against the possible 
prejudice inherent in a single trial in order to prevail on 
this is'sue, a defendant must demonstrate that the denial of 
severance caused him actual prejudice that deprived him 
of his right to a fair trial; it is insufficient that separate 
trials would have given a defendant a better opportunity 
for an acquittal. 

Criminal Luw & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
Criminal Luw & -Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
[HN28] In both mail fraud· and conspiracy cases, 
evidence of one defendant's acts in furtherance of the 
scheme or conspiracy are admissible against any other 
participant in the scheme or conspiracy, even if such a 
participant did not specifically know what his 
co-defendant was doing. 

Criminal Luw & Procedure > Criminal Offenses > 
Inchoate Crimes> Conspiracy> Elements 
[HN29] Under the law of conspiracy, a defendant is in 
fact accountable for the acts of his associates. 

Criminal Luw & Procedure> Trials> Defendant's 
Rights> Right to Confrontation 
[HN30] A defendant is deprived of his Sixth Amendment 
right of confrontation when the facially incriminating 
confession of a nontestifying codefendant is introduced at 
their joint trial, even if the jury is instructed to consider 
the confession only against the codefendant. 

Criminal Luw & Procedure > Trials > Defendant's 
Rights> Right to Confrontation 
[HN3]] The Confrontation Clause also does not bar the 
use of testimonial statements for purposes other than 
establishing the truth of the matter asserted. 

Criminal Luw & Procedure > Trials > Defendant's 
Rights> Right to Confrontation 
[HN32] Only the "testimonial statements" of a hearsay 
declarant implicate Crawford. The United States Supreme 
Court defined "testimonial" as statements made in 
response to a police interrogation, the primary purpose of 
which is to establish or prove past events potentially 
relevant to later criminal prosecution rather than assist 
police in dealing with an ongoing emergency. 

Criminal Luw & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> General Overview 
Criminal Luw & Procedure > Jury Instructions > 
Particular Instructions> General Overview 
[HN33] The Racketeer Influenced and Corrupt 
Organizations Act (RICO) statute does not preclude the 
use of Pinkerton instructions, and the United States Court 
of Appeals for the Seventh Circuit has stated that the use 

- of such instructions in RICO cases is not "wrong or 
improper." 

Criminal Luw & Procedure > Jury Instructions > 
General Overview 
[HN34] Courts presume that juries understand and follow 
jury instructions. 

Criminal Luw & Procedure > Jury Instructions > 
Particular Instructions> General Overview 
[HN35] An ostrich instruction is appropriate when a 
defendant claims a lack of guilty knowledge and where 
there are facts and evidence which support an inference 
of deliberate ignorance. The focus is on the defendant's 
state of mind, not on what an objectively reasonable 
person might do in the same context. 

Criminal Luw & Procedure > Verdicts > Special 
Verdicts 
[HN36] Although permitted, special interrogatories or 
verdicts are generally not favored in criminal cases. 

Criminal Luw & Procedure > Jury Instructions > 
General Overview 
[HN37] Jury instructions, when viewed as a whole, must 
treat the issues fairly and accurately. 
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Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced &' Corrupt 
Organizations> Elements 

, [HN38] A conspiracy charge under 18 US.CS § 1962(d) 
focuses on the act of a defendant's agreement to engage 
in racketeering activity, rather than on the racketeering 

, acts themselves. 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> Elements 
[HN39] The United States Court of Appeals for the 
Seventh Circuit has held that specific predicate acts need 
not be alleged nor proved for a 18 USCS § 1962(d) 
charge. Similarly, the United States Supreme Court has 
held that a defendant need not have actually committed 
nor even agreed to commit the two or more predicate 
racketeering acts required by § 1962(c) in order to be 
punished under § 1962(d); rather, all that is required is 
that the defendant adopt the goal of furthering 'or 
facilitating the criminal endeavor. It would be anomalous 
to require jurors to unanimously agree on which predicate 
acts constituted the pattern of racketeering activity which 
was the object of the conspiracy, when the prosecution is 
not required to prove or even identify those predicate 
acts. 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> General Overview ' 
Criminal Law & Procedure> Jury Instructions > 
Particular Instructions'> Unanimity 
[HN40] The United States Court of Appeals for the 
Seventh Circuit has upheld the use of juror instructions 
that lack an instruction requiring the jurors to 
unanimously agree on and identify particular predicate 
acts for a 18 US.C.S. § 1962(d) charge. 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> General Overview 
Criminal Law & Procedure > Jury Instructions > 
Particular Instructions> Unanimity 
[HN41] The distinction between the substantive charge of 
18 USCS §1962(c) and the conspiracy charge of 18 
US.C.S §1962(d) obviates the need for an instruction of 
unanimous juror agreement as to particular predicate acts 
under the conspiracy charge, even where, as in the pattern 

instructions, it might be given for the substantive offense. 

: . " . 
Criminal' Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 

, Organizations> General Overview 
Criminal Law & Procedure> Accusatory Instruments > 
Indictments> General Overview 
[HN42] A Racketeer Influenced and Corrupt 
Organizations Act conspiracy charge indictment need not 
identify specific predicate acts in which the defendant 
was involved. 

Criminal Law & Procedure > Criminal Offenses' > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> General Overview 
[HN43] Where a defendant is charged with substantive 
offenses that are also alleged as the Racketeer Influenced 
and Corrupt Organizations Act (RICO) predicate 
racketeering acts, a finding. of guilt on two or more of the 
substantive offenses is sufficient to support a RICO 
conviction. 

Criminal Law & Procedure > Criminal Offenses > 
Racketeering > Racketeer Influenced & Corrupt 
Organizations> Elements 
[HN44] Pursuant to 18 US.C.S. § 1961(1), any violation 
of the federal statutes related to mail fraud amounts to a 
racketeering act under the Racketeer Influenced and 
Corrupt Organizations Act. 

Criminal Law & Procedure > Criminal Offenses > 
Fraud> Mail Fraud> Elements 
Criminal Law & Procedure :> Defenses > General 
Overview 
Criminal Law & Procedure> Scienter> Specific Intent 
[HN45] Mail fraud is a specific intent crime, for which 
the absence of an intent to defraud is a complete defense. 
A defendant is entitled to present evidence concerning his 
beliefs, motives, and intentions regarding the various 
transactions and mailings in the alleged scheme to 
defraud, but United States Court of Appeals for the 
Seventh Circuit does not require that any evidence, no 
matter how tangential, irrelevant or otherwise 
inadmissible, must be admitted simply because the 
defendant claims that it establishes his good faith. 

Evidence> Relevance> Prior Acts, Crimes & Wrongs 
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[HN46] Evidence of other acts is not admissible to prove 
the character of a person in order to show action in 
conformity therewith. 

Criminal Law & Procedure > Juries & Jurors > 
Challenges to Jury Venire> Bias & Prejudice> Tests 
Criminal Law & Procedure> Juries & Jurors > Voir 
Dire> General Overview 
[HN47] The United States Supreme Court has articulated 
a two-part test to determine whether, after the jury has 
reached a verdict, a juror's response to voir dire questions 
requires a new trial: a party must ftrst demonstrate that a 
juror failed to answer honestly a material question on voir 
dire and then further show that a correct response would 
have provided a valid basis for a challenge for cause. The 
focus of the inquiry is whether the juror's dishonest 
answer demonstrates actual or implied bias because 
whatever motivated the juror's misrepresentations, only 
those reasons that affect a juror's impartiality can truly be 
said to affect the fairness of a trial. 

Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Judicial 
Discretion 
[HN48] The trial court has considerable discretion in 
deciding how to handle a sleeping juror. 

Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Judicial 
Discretion 
[HN49] It is within the trial court's prerogative to 
substitute for reasonable cause any juror with an 
alternate, even without consent of either party to the case. 

Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Outside 
Influences 
Criminal Law & Procedure > Postconviction 
Proceedings> Motions for New Trial 
Evidence > Inferences & Presumptions > Rebuttal of 
Presumptions 
[HN50] A new trial is not automatically required 
whenever a jury is exposed to material not properly in 
evidence. The question is whether there is a "reasonable 
possibility" that extraneous documents may have affected 
the verdict. This inquiry is objective and fact-driven, and 
in making its determination this court may rely on its 

familiarity with the proceedings when deciding whether 
the verdict was affected by outside information. Prejudice 
to the defendants is presumed but is rebutted if there is no 
reasonable possibility that the verdict was affected by the 
contact. 

Criminal Law & Procedure > Juries & Jurors > 
General Overview 
[HN51] Jurors cannot fairly determine the outcome of a 
case if they believe they will face "trouble" for a 
conclusion they reach as jurors. 

Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Alternate 
Jurors 
[HN52] See Fed R. Grim. P. 24(c)(3). 

. Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Alternate 
Jurors 
[HN53] The plain language of Fed I? Grim. P. 24(c) and 
the United States Court of Appeals for the Seventh 
Circuit's discussion in United States v. Johnson refute the 
notion that substituted jurors are at an insurmountable 
disadvantage in deliberations. 

Constitutional Law > Bill of Rights > Fundamental 
Rights> Procedural Due Process> Scope of Protection 
Criminal Law & Procedure > Juries & Jurors > 
General Overview 
[HN54] Due process does not require a new trial every· 
time a juror has been placed in a potentially 
compromising situation. 

Criminal Law & Procedure > Juries & Jurors > 
Disqualification & Removal of Jurors > Alternate 
Jurors 
[HN55] The current version of Fed R Crim. P. 24 
presumes that post-submission substitution, when 
accompanied by instructions to begin deliberations anew, 
is not prejudicial. Fed. R Grim. P. 24(c)(3). 

Criminal Law & Procedure> Appeals> Reviewability > 
Preservation for Review> General Overview 
[HN56] Waiver is the intentional relinquishment or 
abandonment of a known right. Forfeiture is simply the 
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failure to make a timely assertion of a right. Waiver can 
be implied where an intention to relinquish the right, 
although not expressed, can be inferred, although 
"implied waiver" is often difficult to distinguish from 
"forfeiture ... 

Criminal Law & Procedure > Juries & Jurors > 
General Overview 
Criminal Law . & Procedure > Trials > Judicial 
Discretion 
[HN57] A court has discretion under N.D. lll. Crim. R. 
31.1 to deny counsel's request to interview jurors. In 
exercising that discretion, the likelihood that juror 
interviews will yield admissible evidence is certainly a 
factor. 

Criminal Law & Procedure > Verdicts > General 
Overview. 
Evidence> Inferences & Presumptions> Presumptions 
[HN58] While it is true that a court can bolster its 
presumption that a jury has followed its instruction by 
reference to the fact the jury did acquit some of the 
defendants on some counts, a split verdict is not a 
necessary condition for the ordinary presumption that the 
court's instructions were effective. 

COUNSEL: [*1] For Lawrence E Warner (1), 
Defendant: Edward Marvin Genson, Terence Patrick 
Gillespie, Retained, Genson and Gillespie, Chicago, IL; 
Marvin Ira Bloom, Attoruey at Law, Chicago, IL; Marc 
William Martin,· Retained, Marc W. Martin, Ltd., 
Chicago, IL. 

For Donald Udstuen (2), Defendant: David J. Stetler, 
Corey B. Rubenstein, Retained, Stetler & DutlY, Ltd., 
Chicago, IL. 

For Alan A Drazek (3), Defendant: Dennis Alan Berkson, 
Retained, ennis A. Berkson & Associates, Ltd., Chicago, 
IL. 

For George H Ryan, Sr. (4), Defendant: Dan K. Webb, 
Adrienne Banks Pitts, Bradley E. Lerman, George Carter 
Lombardi, Julie Anne Bauer, Timothy John Rooney, 
Retained, Winston & Strawn, Chicago, IL. 

For Leslie Losacco, Amicus: James A. Murphy, 
Mahoney, Silverman & Cross, Ltd., Joliet, IL. 

For Chicago Tribune Company, Intervenor: Kenneth 

Emanuel Kraus, Jason M. Rosenthal, Retained, Schopf & 
Weiss, Chicago, IL; Eric Stephen Mattson, Sidley Austin 
Brown & Wood LLP, Chicago, IL; Marta I 
Carreira-Slabe, Sidley Austin LLP, Chicago, IL. 

For United States of America, Plaintiff: Joel R. Levin, 
Laurie J Barsells, Patrick M. Collins, United States 
Attorney's OffiCe, NDIL, Chicago, IL; Pretrial [*2] 
Services, Probation Department. 

JUDGES: REBECCA R. PALLMEYER, United States 
District Judge. 

OPINION BY: REBECCA R. PALLMEYER 

OPINION 

MEMORANDUM OPINION AND ORDER 

Judge Rebecca R. Pallmeyer 

Defendants Lawrence E. Waruer and George H. 
Ryan, Sr. were charged in a 22-count second superseding 
indictment with (l) conspiring to use the resources of the 
State of Illinois for their personal and financial benefit 
and for the benefit of Ryan's family members, the 
Citizens For Ryan political campaign committee, and· 
various political and business associates, in violation of 
the Racketeer Influenced and Corrupt Organizations Act 
("RICO"), 18 USC. § 1962(d); and (2) devising a 
scheme to defraud the people of the State of Illinois and 
the State of lllinois of money, property, and the right to 
the honest services of Ryan and other State of Illinois 
officials, in violation of the federal mail fraud statute, 18 
USc. §§ 1341, 1346. In addition, Defendant Ryan was 
separately charged with making materially false, 
fictitious, and fraudulent statements during several FBI 
interviews in violation of 18 USc. § JOOl(a)(2) [*3] ; 
obstructing and endeavoring to obstruct the Intemal 
Revenue Service in the correct reporting of income and 
the collection of taxes in violation of 26 US.c. § 
7212(a); and filing materially false tax returns in 
violation of 26 USc. § 7206(1). Defendant Warner was 
separately charged with extortion under the Hobbs Act, 
18 USC. § 1951; money laundering, 18 U.S.c. § 1956 
(a)(I)(B)(i); and structuring currency transactions in 
violation of 31 U.Sc. §§ 5324(a)(3) and (d)(2). On April 
17, 2006, following a six-month trial, a jury convicted 
both Defendants on all counts. Both have moved for a 
judgment of acquittal or, in the altemative, for a new 
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trial. They argue that the evidence· was insufficient to 
convict them on several of the charges, that the RICO 
charges were improper for several reasons, and that jury 
problems so infected their convictions as to violate due 
process. Defendant Warner argues; in addition, that he 
was prejudiced by being tried together with Defendant 
Ryan and that the court erred by denying his numerous 
requests for severance. For the reasons [*4] set forth in 
this opinion, the motions are granted with respect to 
Counts Nine and Ten and otherwise denied. 

I. The Evidence Supported Defendant Ryan's and 
Warner's Convictions under Count One 

Defendants Ryan and Warner were each convicted of 
one count of conspiring to violate RICO in violation of 
18 U.S.c. §. 1962(d). Ryan contends that the evidence 
was insufficient to establish that Ryan knew of the 
alleged conspiracy and intended to join it. Ryan Rule 29 
Mot. at 3. In addition, both Defendants Ryan and Warner 
argue that the Government failed to prove that they 
knowingly agreed to the single conspiracy charged in the 
Indictment. See Ryan Rule 29 Mot. at 2-4; Warner Rule 
29 Mot. at 2-3. Ryan further contends that the alleged 
conspirators pursued divergent, at times conflicting, 
goals, which are inconsistent with the single, unitary 
objective alleged in the Indictment. Ryan Rule 29 Mot. at 
3-4. Finally, Ryan argues that the Government failed to 
prove that the varied criminal conduct alleged in the 
Indictment was carried out by a single enterprise. Ryan 
Rule 29 Mot. at 4. Before addressing the Defendants' 
arguments, the court notes that its [HN1] review [*5] of 
the jury's findings is extremely deferential. United States 
v. Gdugis, 432 F.3d 735, 743-44 (7th Cir. 2005). The 
court views the evidence in the light most favorable to the 
government, and defers to the jury's credibility 
determinations.Id at 743. Only if there is no evidence in 
the record from which the jury could find guilt beyond a 
reasonable doubt will the court overturn the jury's verdict. 
Id at 743-44. 

A. The Circumstantial Evidence of an Agreement to 
Violate RICO was Sufficient 

[HN2] "To prove a RICO conspiracy, the 
government must show (1) an agreement to conduct or 
participate in the affairs (2) of an enterprise (3) through a 
pattern of racketeering activity." United States v. Olson, 
450 F3d 655, 664 (7th Cir. 2006). Consistent with 
general conspiracy law, direct evidence of an agreement 
is not required to prove a RICO conspiracy; rather, "an 

agreement can be inferred from the circumstances." 
United States V. Neapolitan, 791 F.2d 489, 501 (7th Cir. 
1986); see also United States V. Diaz, 876 F2d 1344, 
1352 (7th Cir. 1989) ("Because conspiracies are carried 
out in [*6] secret, direct proof of agreement is rare.") 
(citation and quotations omitted). 

1. The Evidence Supported the Jury's Conclusion 
that Ryan Knew of and Intended to Join the Conspiracy 

Ryan argues that his conduct during his terms as 
Secretary of State and Governor was incompatible with 
that the government's position that he knowingly acted to 
further the interests of a RICO conspiracy, as he "often 
acted contrary to his own interests" in serving the 
interests of the State. Ryan Rule 29 Mot. at 3. Several 
witnesses did testifY that, generally, Ryan put policy 
considerations ahead of politics, see, e.g., Tr. at 4010 
(Fawell); Tr. at 13500 (Wright). There was, however, 
substantial evidence regarding specific transactions from 
which the jury could reasonably conclude that Ryan 
knowingly steered government benefits to his friends and 
associates. See, e.g., Tr. at 10461-63 (Sherman) 
(testifYing that Ryan intervened on Warner's behalf with 
respect to a lease in Joliet, Illinois); Tr. at 10'162-65 
(Nelson) (testifYing that Ryan intervened on Warner's 
behalf with respect to a lease in Bellwood, lllinois); Tr. at 
8143-46 (Covert) (testifYing that Ryan insisted that the 
specifications [*7] for validation stickers include a 
requirement beneficial to Warner's client, American 
Decal); 6636, 6651 (Chamness) (Ryan asks an SOS 
employee to deal with Harry KJein with respect to a 
building in South Holland, and is later upset when he 
believes that the employee and not Ryan has told KJein 
that a deal has been struck.). Although the jury was not 
required to find that the State overpaid for the contracts 
and leases that were entered into, United States V. 

Fernandez, 282 F.3d 500, 507 (7th Cir. 2002), the jury 
could reasonably have concluded that Ryan's intervention 
on his friends' behalf had a negative impact on the State. 
See, e.g., Tr. at 11045--46 (Norusis) (testifYing that the 
State overpaid for the Joliet and Bellwood leases); Tr. at 
8635-37 (Covert) (testifYing that the changes to contract 
specifications, which Ryan asked him to pull back 
quietly, would have fostered "open competition"). 

Ryan asserts that his alleged co-conspirators in 
particular, Fawell, Swanson, Juliano and Udstuen -- did 
not tell Ryan what they were doing, and suggests there is 
no basis for concluding that he joined a conspiracy with 
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them. Ryan Rule 29 Mot. at 3. Based upon the evidence 
[*8] that Ryan personally steered contracts and leases to 
his friends and associates, the jury could reasonably 
conclude that Ryan knowingly embraced the conspiracy's 
cornmon purpose, even if he did not "participate in every 
aspect of the conspiracy." United States v. Magana, 118 
F.3d 1173, 1186 (7th Cir. 1997) (internal quotations and 
citation omitted); cf Tr. at 5381-82 (Fawell) (testifying 
that Fawell, not Ryan, oversaw the use of state employees 
for political purposes). This evidence was bolstered by 
evidence that Ryan attempted to conceal the benefits he 
conferred upon, and received from, Warner and others. 
See, e.g., Gov't Exs. 28-012, 28-024 (Ryan did not report 
gifts and benefits he received from Klein and others on 
his annual Statements of Economic Interest); Tr. at 8145 
(Covert) (testifying that Ryan told him to withdraw 
changes to contract specifications disadvantageous to 
Warner "without drawing a lot of attention to it"); Tr. at 
3551-52,3580,3584-85 (Fawell), 14546-49 (Sonneveld) 
(Ryan approves Fawell's recommendation to dismantle 
Inspector General's office). There was sufficient 
circumstantial evidence in the record for the jury to 
conclude that [*9] Ryan knew of and intended to join the 
conspiracy, even if his co-conspirators did not divulge 
everything they were doing to further the conspiracy's 
interests. 

2. The Record Supports the Jury's Finding of a 
Single RICO Conspiracy 

[HN3] "Multiple conspiracies exist when there are 
separate agreements to effectuate distinct purposes." 
United States v. Ceballos, 302 F.3d 679, 688 (7th Cir. 
2002). By contrast, a single conspiracy exists when "the 
evidence, viewed in the light most favorable to the 
government, establishes that the co-conspirators joined to 
effectuate a com.iri.on design or purpose." Id If the 
government demonstrates that the "co-conspirators 
embraced a . cornmon criminal objective, a single 
conspiracy exists, even if the parties do not participate in 
every aspect of the scheme." United States v. Jones, 275 
F.3d 648, 652 (7th Cir. 2001). Both Ryan and Warner 
contend that the evidence at trial was insufficient to prove 
a single RICO conspiracy. 

As charged in the Indictment, the conspiracy's 
overall objective was to use statc resources for the 
personal benefit of Ryan and his associates. See Indict. 
Count I, PP 9-17. In his Rule 29 motion, Ryan [*10] 
divides the co-conspirators into two categories: (1) those 

who were concerned with political objectives (Fa well and 
Juliano); and (2) those who were concerned with their 
own financial interests (Warner, Udstuen, Swanson, 
Drazek and Tom Ryan). Ryan Rule 29 Mot. at 3-4. 
Viewing the evidence in the light most favorable to the 
government, as the court is required to do, these 
purportedly competing goals do not, as Ryan contends, 
indicate multiple conspiracies. Rather, they were integral 
to the conspiracy's overall objective to use state resources 
for personal benefit. Fawell and Juliano furthered the 
interests of the conspiracy by helping to conceal the 
improper use of state resources. See, e.g., Gov. Ex .. 
01-019 (December 1994 Fawell memo to Ryan regarding 
the Inspector General's office); Tr. at 7039-40 (Juliano). 
Their actions benefitted Ryan politically, certainly, but 
they· also allowed the conspirators to continue 
perpetrating their schemes. Indeed, the two interests went 
hand-in-hand: without continued access to the offices of 
government, there were no contracts, leases, or other 
benefits to share. And while Fawell did testify that he . 
reigned in Warner's influence early in Ryan's [*11] first 
term as Secretary of State's Office, he also testified that 
he (Fawell) advised Warner to "get a couple of clients -- a 
couple of clients for the office, which is normal, and, you 
know, don't get involved in a lot of smaller stuff." Tr. at 
2768. Although Fawell believed that this was "normal" 
political behavior, it was a key component of the 
Indictment against Defendant Warner. See Indict. PP 
4(B); 14-88. 

Warner, for his part, contends that the "abundance of 
evidence" presented unrelated to Warner belies the 
Government's theory that Warner participated in a single 
conspiracy with his alleged co-conspirators. Warner Rule 
29 Mot. at 2. As discussed, the government was not 
required to prove that Warner participated in every aspect 
of the alleged scheme, so the fact that the government put 
on evidence that did not pertain to Warner does not mean, 
or even suggest, that there were multiple conspiracies. 
The court concludes that the evidence was sufficient to 
prove a single objective. 

B. The Evidence Was Sufficient to Support the Jury's 
Finding of a Single RICO Enterprise 

Defendant Ryan argues that the evidence at trial 
failed to show that Ryan conducted the affairs of the 
[*12] State of Illinois, the enterprise identified in the 
Indictment, through a pattern of racketeering activity. 
Instead, Ryan contends that he acted through two distinct 
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governmental offices, the Secretary of State and the 
Governor, which constitute distinct enterprises. Ryan 
Rule 29 Mot. at 5. To the extent that this argmnent is 
directed to the viability of the State as an ~nterprise, 
generally, this court previously addressed this issue at 
some length and concluded that the State of Illinois may 
serve as a RICO enterprise. See United States v. Warner, 
2004 U.S. Dist. LEXIS 15727, No. 02 CR 506,2004 WL 
1794476, at *13-16 (N.D. III Aug. 11, 2004). Nothing in 
the evidence at trial persuades the court to revisit that 
conclusion. 

Nor is the court persuaded that the evidence 
necesSitates fmding multiple enterprises. Although the 
majority of the schemes alleged in the Indictment 
originated during Ryan's tenure as Secretary of State, the 
performance of several of those schemes spanned Ryan's 
terms as both Secretary of State and Governor. See, e.g., 
Count II, PP 89-97 (allegations concerning benefits 
received by Ryan from Harry Klein from 1993 through 
2002); Count II, PP 98-115 (allegations concerning [* 13] 
benefits received by Ryan from Ron Swanson from the 
mid-1990s through 2002). Moreover, money continued to 
flow from leases and contracts that Ryan steered to 
Warner during his years as Secretary of State even after 
Ryan took office as Governor. See Count il, P 23 
(stickers contract); P 82 (Bellwood lease); P 88 (Joliet 
lease). Likewise, the false statement Counts (Counts 
Eleven through Thirteen) pertain to false statements 
then-Governor Ryan made to federal investigators about 
conduct that occurred during his tenure as Secretary of 
State. Consequently, the substance of the allegations in 
the Indictment and the evidence presented at trial do not 
lend themselves to being parsed in the manner advanced 
by Defendant Ryan. The court reaffirms its previous 
conclusion that the Stafe of Illinois may, as a matter of 
law, serve as a RICO enterprise, and concludes that the 
evidence presented at trial was sufficient to support the 
jury's fmding that the government proved a single 
enterprise. . 

II. Mail Fraud Counts 

At the heart of the government's case against 
Defendants Ryan and Warner is a massive, nnitary 
scheme "to defraud the people of the State of Illinois, and 
the State of [*14] Illinois, of money, property and the 
intangible right to the honest services of defendant Ryan 
and other officials and employees of the State of Illinois." 
Indict., Count II, P 3. The Indictment sets out a scheme 

spanning from 1990 to 2002 that included the award of 
state contracts and leases, the provision of non-public 
information and participatory status in government 
decisionmaking, and the grant of low-digit license plates 
to Ryan's friends and supporters, including Warner, in 
exchange for monetary and non-monetary benefits to 
Ryan and those close to Ryan, all of which was concealed 
by various false statements, nondisclosures, and 
structured behavior. Id. at PP 4-6. Although the entirety 
of the scheme is set out in Count Two, mailings related to 
particular sequences appear as separate counts. 

The jury convicted Ryan and Warner on each count 
alleged against them. Ryan and Warner challenge this 
verdict as insufficiently supported by the evidence. 
Namely, Ryan argues that "there has been no showing 
that Ryan took official action 'in return' for cash, gifts or 
some other compensation." Ryan's Rule 29 Mot.' at 8. 
Warner argues that the government never demonstrated 
his access [*15] to material nonpublic information or 
that he made material false statements. Warner's Rule 29 
Mot. at 3-5. Warner also argues that the mailing in Count 
Two was not in furtherance of the scheme. Warner's 
Post-Trial Mot. at 24-25. In addition, both Defendants 
argue that there was a prejudicial variance between the 
single scheme charged in the indictment and the multiple 
schemes proved at trial. Ryan's Post-trial Mot. at 66; 
Warners Rule 29 Mot. at 2. The defendants also 
challenge the verdict on strictly legal grounds. Ryan 
asserts that these counts were unconstitutionally vague. 
Ryan's Rule 29 Mot. at 18. Warner asserts that the court 
erred in referencing state law in instructing the jury on 
these counts. Warner's Post-Trial Mot. at 22. 

As noted, [HN4] in considering the sufficiency of the 
evidence, the court must view the evidence "'in the light 
most favorable to the prosecution, and as long as any 
rational jury could have returned a guilty verdict, the 
verdict must stand.'" United States v. Hausmann, 345 
F.3d 952, 955 (7th Cir. 2003) (quoting Jones, 222 F.3d 
349, 352». In United States v. Henningsen, the Seventh 
Circuit stated: 

[HN5] The mail fraud [*16] statute 
prohibits devising a "scheme or artifice to 
defraud, or for obtaining money or 
property by means of false or fraudulent 
pretenses, representations, or promises," 
and executing that scheme by use of the 
mails. 18 u.s.c. § 1341. A conviction 
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must satisf'y three elements: (l) the 
defendant's participation in a scheme to 
defraud; (2) the defendant's intent to 
defraud; and (3) the defendant's use of the 
mails in furtherance of the fraudulent 
scheme. 

. 387 F.3d 585, 589 (7th Cir. 2004). [HN6] Under the mail 
fraud statute, a "scheme or artifice to defraud" includes a 
scheme to deprive a person or persons (in this case, the 
citizens of Illinois) of their intangible right to honest 
services. 18 Us.c. § 1346. "As direct evidence of a 
defendant's fraudulent intent is typically unavailable, 
'specific intent to defraud may be established by 
circumstantial evidence and by inferences drawn from 
examining the scheme itself that demonstrate that the 
scheme was reasonably calculated to deceive persons of 
ordinary prudence and comprehension.'" United States v. 

Owens, 301 F.3d 521, 528 (7th Cir. 2002) (qUoting 
United States V. Paneras, 222 F3d 406, 410 (7th Cir. 
2000)). [*17] 

Ryan notes that no government witness evc:;r testified 
that he saw Ryan take a "corrupt dollar" and no one ever 
testified that Ryan took an official action with regard to 
any of the contracts or leases at issue in return for a gift 
or some benefit. Ryan's Rule 29 Mot. at 8-9. Without 
such testimony, Ryan argues, the evidence is· not 
sufficient to support his conviction of mail fraud. To the 
extent that Ryan is arguing that he had to personally 
benefit from the scheme in order to be convicted, Ryan's 
Rule 29 Mot. at 9, that argument was foreclosed, as this 
court held prior to trial, by the Seventh Circuit's decision 
in United States v. Spano, 421 F3d 599, 603 (7th Cir. 
2005); United States v. Warner, 2005 Us. Dist. LEXlS 
21367, No. 02 CR 506, 2005 WL 2367769, at *2 (N.D. III 
Sept. 23, 2005). The Spano court observed, [HN7] "A 
participant in a scheme to defraud is guilty even if he is 
an altruist and all the benefits of the fraud accrue to other 
participants .... In the case of a successful scheme, the 
public is deprived of its servants' honest services no 
matter who receives the proceeds." Spano, 421 F3d at 
603. The series of checks mentioned above and 
introduced [*18] into evidence demonstrate that even if 
the government did not prove that Ryan benefitted from 
the charged scheme, Warner, Udstuen, Swanson, and 
Klein benefitted in the form of lobbying and rental fees. 
Similarly, the court is not persuaded to revisit its 
determination that the government was not required to 
prove a strict quid pro quo -- a particular payment or 

benefit for a specific official act. Warner, 2005 Us. Dist. 
LEXIS 21367, 2005 WL 2367769, at *4. What the 
government was required to show, however, was that 
Ryan "accepted gifts or other consideration with the 
understanding that he would perform or not perform acts 
in his official capacity in return." Id. 

The government introduced a great deal of evidence 
of Ryan's acceptance of gifts and benefits. Gov't Resp. at 
10-11. For example, Warner provided favorable 

. construction and insurance benefits to members of Ryan's 
family, Gov. Ex. '08-056, Tr. at 17090 (Fairman); 
invested in Ryan's son's business, Gov. Ex. 08-087, 
08-088; and provided favorable financial treatment to 
Comguard, a company associated with Ryan's brother. 
Gov. Ex. 09-001,09-002; see Gov't Resp. at 14-15. Ron 
Swanson paid for Disney World accommodations for 
Ryan's [*19] daughter, Gov. Ex. 28-009, and gave the 
Ryans numerous gifts, Gov. Ex. 16-040, 16-045, 16-029. 
While there was no evidence of Ryan directly accepting 
cash, there was evidence that Ryan gambled regularly 
and carried substantial amounts of cash, despite having 
withdrawn comparatively little from his bank accounts 
from 1993 to 2002. See Tr. at 15279 (McAvoy), Tr. at 
7844, 7860 (Borisy); Tr. at 2979 (Fawell); Gov. Ex. 
16-089,33-501. 

Ryan argues that the evidence was insufficient to 
prove that he had the requisite intent to violate the mail 
fraud statute. Specifically, Ryan contends that he was not 
aware of, or otherwise involved in, "many of the alleged 
suspect transactions." Ryan Rule 29 Mot. at 9-16. The 
court will address each of the mail fraud counts in turn. 

A. Tbe Evidence Wa~;~ff.~ii~lt·to Support tbe Jury's 
Verdict on Count Two 

Count Two of the Indictment charged Ryan and 
Warner with mail fraud in connection with a contract· 
awarded to ADM by the Secretary of State's office. The 
SOS office sometimes contracted with outside vendors 
for products and services. Tr. at 8032 (Covert). Vehicle 
registration stickers, which help law enforcement 
determine whether drivers are [*20] driving with valid 
license plates, are one such product. Id. at 8033. Each 
department within the SOS office was responsible for 
establishing contract specifications that vendors were 
required to meet in order to be awarded a contract to 
provide services to the State. Id. at 8034. James Covert, 
the director of the SOS Office's vehicle-services 
department during Ryan's tenure as SOS, testified that the 
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department had established procedures for determining 
. contract specifications and awarding contracts. Id at 
8035-36. In early 1991, Covert had a meeting with Larry 
Warner in which Warner informed.Covert that he had 
"authority to speak for Secretary Ryan." Id at 8053. At 
this same meeting, Warner told Covert that the SOS 
Office should. "continue doing business with American 
Decal," a company that produced validation stickers and 
was one of Warner's lobbying clients. Id Warner further 
asked Covert not to do business with an American Decal 
competitor, 3-M. Id at 8054. Thereafter, Warner and 
Covert had weekly meetings, and, Covert testified, he 
generally did what Warner asked him to do. Id at 8056, 
8060. 

As American Decal already had the vehicle services 
contract, [*21.] it necessarily satisfied the existing 
contract specifications. Other companies, however, had 
difficulty satisfYing those requirements. Id at 8064. The 
issue came to a head in 1993, when Mr. Covert learned 
that a miinber of companies claimed to be capable of 
manufacturing superior products that did not comply with 
contract specifications at. that time. Id at 8119. Covert 
and another SOS employee convened a committee to 
review the·' specifications, and the committee 
recommended changing the specifications in a way that 
would have opened the contract for other bidders. Id at 
8120,8126,8135-36. Mr. Covert agreed to implement the 
changes, but soon afterwards, he received an angry call 
from Warner, in which Warner claimed that Covert was 
going to put hiin out of business and that Warner would 
"take care of it." Id. at 8140, 8144. The next day, Covert 
received a stem call from then-Secretary Ryan in which 
Ryan told Covert to withdraw the changed specifications 
"without drawing a lot of attention to it." Id at 8145. 
Covert complied with this direction despite his belief that 
the changes to the specifications were in the State's best 
interests.ld at 8146. 

At trial, [*22], 'Ryan pointed that ADM's contract 
with the SOS Office was entered into before Ryan 
became SOS, and that there were sound law-enforcement 
rationales for keeping the contract specifications as they 
were. As the government contended, however, though the 
contract did not originate during Ryan's tenure as SOS, 
his actions ensured that the contract would remain in 
place, to Warner's benefit. Moreover, the jury was 
entitled to reject the defense's theory that Ryan was 
motivated by law-enforcement interests and not his own 
interests and those of his friends in making his decision 

regarding the sticker contract specifications. Ryan's direct 
intervention on Warner's behalf, and his attempt to 
conceal his intervention by directing Covert to withdraw 
the specifications quietly, amply support the jury's verdict 
with respect to Count Two. 

Warner also challenges Count Two on the grounds 
that the mailing identified in the indictment and. 
introduced at trial was not in furtherance of the license 
plate registration stickerl ADM lobbying contract scheme. 
Warner Post-Trial Mot. at 24-25. Warner notes that this 
mailing occurred in 2000, but that the evidence at trial 
demonstrated that his association with [*23] ADM had 
ended several years prior. [HN8] A mailing is considered 
in furtherance of a scheme to defraud even where it is 
incidental to an essential part of the scheme. United 
States v. Fernandez, 282 F3d 500, 508 (7th Cir. 2002); 
see also. United States V. Koen, 982 F2d JIOI,lJ07 (7th 
Cir. 1992) (reading "in furtherance" broadly). Aristoteles 
Mpougas testified that the 2000 payment related to a 
one-year 1998 contract for license plate registration 
stickers with the Secretary of State's Office entered into 
while Ryan still held that office. A dispute arose 
concerning payments on that contract and the Btate of 
Illinois only paid American Decal for the shipment of . 
stickers related to this contract when the dispute was 
resolved in 2000. As the government notes, the 
indictment specifically refers to payments from the 
Secretary of State's Office to ADM from 1991 uhti12000. 
(Indict., Count II, P 23). Payment on a contract Warner 
originally used his influence and access to Ryan to help 
secure was an essential part of the scheme. Gov't Resp. at 
32. The 2000 mailing was thus in furtherance of the 
scheme. 

B. The Evidence Was Sufficient to Support the Jury's 
Verdict [*24] on Count Three 

Count Three of the Indictment charged Ryan and 
Wariler with mail fraud in connection with the lease of an 
SOS facility in Joliet. In late 1994, SOS considered 
finding a new location for driver and administration 
facilities it leased in Hinsdale. Tr. at 2802-03 (Fawell); 
Tr .. at 10462 (Sherman). At that time, Leonard Sherman 
was director of the department of administrative hearings 
for SOS. Tr. at 10452 (Sherman). Scott Fawell testified 
that in the course of multiple conversations about finding 
an alternative location to the Hinsdale site, Defendant 
Ryan told Fawell he (Ryan) had "hooked up" Sherman 
with Defendant Warner. Tr. at 2804-05 (Fawell). Forhis 
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part, Sherman testified that Ryan called him and said he 
had heard that Sherman was looking for a new site, and 
that Sherman should contact Warner for help finding a 
site. Tr:at 10463 (Sherman). Todd Borisy, a member of 
Ryan's security detail, overheard Ryan and Warner 
talking about Warner buying property in Joliet. Tr. at 
7822-24 (Borisy). After Sherman and Warner inspected a 
building in Joliet; SOS leased and moved into that 
building in January 1995. Tr. at 10471,10479 (Sherman). 
The owner of record on the lease [*25] was an LLC, Tr. 
at 10484 (Sherman), but Warner was the true owner, 
having bought the property in October 1994. In short, the 
government alleged, Warner bought the Joliet building 
and concealed his ownership interest, while Ryan steered 
Sherman into locating the SOS offices there. 

Defendant Ryan asks for a judgment of acquittal on 
all the mail fraud courts, but he has not specifically 
addressed the sufficiency of the government's evidence as 
to the Joliet lease; rather, Ryan generally argues that. 
"with regard to many of the alleged suspect transactions, 
Ryan had no involvement." Ryan Rule 29 Mot. at 9. If 
this is the extent of his attack on the sufficiency of the 
evidence on Count Three, it necessarily fails. As noted 
above, Fawell, Sherman, and Borisy all testified as to 
Ryan's (and Warner's) direct involvement. Ryan put 
Sherman in contact with Warner to look for a new site, 
and the jury could reasonably infer from Borisy's 
testimony that Ryan knew Warner owned the Joliet 
building at the time. The evidence supports the jury's 
verdict on Count Three. 

C. The Evidence Was Sufficient to Support the Jury's 
Verdict on Count Four 

Count Four of the Indictment charged Ryan and 
Warner (*26] with mail fraud in connection with 
contracts awarded to IBM, another Warner lobbying 
client, by the SOS Office. As of early 1991, 
HoneywelllBull ("Honeywell") held the existing 
mainframe computer system contract with the SOS 
Office. Tr. at 11665 (Udstuen); Tr. at 12532 (Cavallaro). 
The SOS Office was, however, seeking to upgrade its 
computer system, Tr. at 11665 (Udstuen), and both 
Honeywell. and IBM were interested in obtaining the 
contract for that upgrade. Tr. at 5850 (Cook). Warner and 
Udstuen 1eamed about the SOS Office's intentions, Tr. at 
122245-46, and attempted to profit from that knowledge, 
and from their relationship with Ryan, by arranging a 
deal with Honeywell: in exchange for a large sum of 

money (the precise amount was disputed) or a percentage 
of the "contract, Warner and Udstuen would see to it that 
Honeywell received the prospective mainfrarne upgrade 
contract. Tr. at 5548-49, 5552-53· (Wuttke); Tr. at 
5876-77 (Cook). Warner and Udstuen later retracted their 
offer, saying that it would be a conflict of interest, but 
suggested that Honeywell retain Ron Swanson. Tr. at 
5557 (Wuttke). Swanson offered to secure the contract 
for Honeywell in exchange for $ 750,000, an offer [*27] 
that Honeywell rejected. Tr. at 5561. 

Robert Cook, Honeywell's lobbyist at that time, told 
Ryan about the episode with Warner and Udstuen in a 
meeting on September 24, 1991. Tr. at 5875-5890 at 
(Cook); Gov. Ex. 04-003. Although Cook's account 
differed in some respects from Wuttke's recollection, in 
both accounts Warner and Udstuen promised to deliver 
Honeywell the mainframe upgrade contract. Ryan 
acknowledged that Warner and Udstuen were his 
advisors, stated that he did not approve of what they had 
done, and assured Cook he would "get to the bottom of 
it." Id at 5886. When Ryan contacted Cook the next day, 
however, he simply told Cook that Udstuen had a 
different recollection of the meeting with Honeywell and 
that, as far Ryan was concerned, the matter was "settled." 
Id at 5889. 

Despite being aware of Warner's and Udstuen's 
scheme to shakedown Honeywell, Ryan authorized 
Warner and .Udstuen to assist in the process of hiring a 
new DirectQr of the Information Services Department in 
late 1991. Tr. at 12526 (Cavallaro). Among the Director's 
responsibilities was assisting in the selection of the 
mainframe computer upgrade contract. Id at 12532. 
Warner and Udstuen interviewed [*28] a candidate for 
the Director position, Frank Cavallaro, and ascertained 
that Cavallaro would be supportive of selecting IBM for 
the mainfrarne computer upgrade contract. Tr. at 
12528-29 (Cavallaro). Warner and Udstuen 
recommended Cavallaro to Ryan, who then hired 
Cavallaro as Director of Information Services. Over time, 
Cavallaro, believing that Warner was acting with Ryan's 
authority, performed official actions that benefitted 
Warner.ld at 12557 (testifying that he temporarily "held 
up" IBM projects at Warner's request because Warner 
was Secretary Ryan's "[g]ood friend."). Around this sarne 
time in early 1991, an IBM representative approached 
Udstuen for a lobbyist referral, as IBM was interested in 
doing business with the SOS Office. Tr. at 11642-45. 
Udstuen referred IBM to Warner. Id 
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In approximately March 1993, Warner entered into a 
written contract with IBM, retroactive for services 
beginning in July I, 1992, and under which IBM agreed 
to pay Warner a percentage of all revenues, up to $ I 
million, that were received in connection with SOS 
contracts. Although this deal was very lucrative for 
Warner, Mr. Cavallaro testified that he was not aware 
that Warner did anything [*29J to lobby the SOS Office. 
Indeed, the government put into evidence a letter from 
Warner to IBM from August 1993 in which Warner 
discusses the mainfrarne contract as if it had been a 
foregone conclusion, and the basis for lobbying payments 
under the contract, two years before Ryan formally 
awarded the mainframe computer upgrade contract to 
IBM. Tr. at 11666 (Udstuen); Gov. Ex. 04-021. 

At trial, Ryan argued that IBM was the most suitable 
company to replace the mainframe computer, and that 
Ryan acted according to what his advisors recommended. 
The government did not dispute IBM's merits, or its 
suitability for the mainframe project. The issue, 
according to the government, was'whether Warner was 
permitted to profit from IBM with Ryan's tacit approval. . 
The jury could have reasonably concluded that Warner's 
IBM proceeds were a direct result of-the access that to the 
SOS Office that Ryan gave Warner. When Ryan learned 
that Udstuen and Warner had attempted to shakedown 
Honeywell, Ryan excused their conduct and then gave 
them even greater access to the SOS Office. Ryan 
authorized Udstuen and Warner to select Cavallaro as the 
Director of the Information Services Department after 
ascertaining [*30] Cavallaro's preference for IBM. 
Having affixed a pro-IBM employee in a key SOS 
position, Warner parlayed his knowledge of the SOS 
Office's intentions into a profitable deal with IBM. 
Udstuen, in tum, benefitted through an arrangement with 
Warner whereby Udstuen received a portion of the 
money that Warner received from ADM and IBM. 
According to Udstuen, Ryan blessed this arrangement. 
The evidence supports Count Four. 

D. The Evidence Was Sufficient to Support the Jury's 
Verdict on Count Five 

Count Five of the Indictment charged Ryan and 
Warner with mail fraud in .connection with Warner's 
money-laundering arrangement with Udstuen and 
co-schemer Alan Drazek. As discussed in more detail 
infra, Warner arranged, with Ryan's blessing, for Udstuen 
to receive one third ofthe proceeds arising from Warner's 

lobbying arrangements with ADM and IBM. These same 
contracts, as previously discussed, were attributable to 
Warner's relationship with Ryan and the access to the 
SOS Office that this relationship afforded. As charged in 
this count, Warner caused a check to be written on an 
account controlled by his company, Omega Consulting 
Group. Warner deposited the proceeds of his IBM 
lobbying [*31] arrangement into Omega's account. The 
Omega check was then made out to American 
Management Resol1rces (" AMRtt), a company controlled 
by co-schemer Alan Drazek. Warner caused the 
OmegalAMR checks to be sent to Udstuen, who would, 
in turn, send the checks to Drazek. Drazek cashed the 
checks, keeping a portion for his troubles and delivering 
the balance, in cash, to Udstuen. This arrangement served 
no purpose other than to disguise the provenance of the 
proceeds. Viewing the evidence in the light most 
favorable to the government, the court concludes that the 
jury could have reasonably concluded that the flow of 
State benefits to Ryan's associates, and the effort to 
conceal that flow, support the conclusion that the 
Defendants acted with the requisite fraudulent intent. 

E. The Evidence Was Sufficient to Support the Jury's 
Verdict on CounfSix 

Count Six of the Indictment charged Ryan and 
Warner with mail fraud in connection with the lease of a 
building in South Holland, Illinois. In early 1997, Ryan 
proposed leasing from his friend Harry Klein a building 
that Klein owned in South Holland, Illinois. Tr. at 9475 
(Klein). Klein expressed interest, and Ryan told Mike 
Chamness, Director [*32J of Drivers' Services, to contact 
Klein. Tr. at 6636 (Chamness). During his phone 
conversation with Chamness, Ryan told Chamness that 
he (Ryan) wanted to tell Klein personally when there was 
a deal. Id. at 6636. An SOS employee, James Esslinger, 
was dispatched to inspect the property and determine 
whether it was suitable as a commercial-drivers-license 
(ttCDLtI) facility. Tr. at 6266 (Esslinger). Esslinger, the 
head of the SOS's property management division, in fact 
concluded that the building was not ideally suited for a 
CDL facility, but it was the only site that the 
property-management division considered because, he 
testified, it was the only property that were told to 
consider. Id. at 6263, 6266-67. Esslinger further testified 
that he was directed by his superior, Mr. Chamness, to 
prepare an inaccurately favorable assessment of the 
property. The contract was executed with little 
negotiation, and on terms that were very favorable to 
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Klein. Tr. at 9488 (Klein); Tr. at 6280-82 (Esslinger). 
Indeed, Chamness, who had already received an angry 
phone call from Ryan after he mistakenly concluded that 
Chamness had told KJein that the deal was done, decided 
that the best course was to .[*33] defer to his superiors on 
any remaining deal points·. Tr. at 6654-65. With respect to 
two such issues, the contract's termination clause and the 
timing of "build-out" payments to Klein, Ryan told 
Chamness to do what KJein wanted. Tr. at 6660-64 
(Chamness). The lease was not signed by "autopen," as 
was often the case with such contracts, but instead by 
Ryan in his own hand. Tr. at 6289-91 (Esslinger). 

There was ample evidence in the record to support 
the government's position that this lease was foisted on 
SOS staff because Ryan wanted to do his friend a favor. 
Ryan's personal intervention on Klein's behalf initiated 
the transaction, and Ryan remained involved thereafter. 

cRyan maintains that Chamness and Esslinger 
"recommended" the lease, Ryan Post-Trial Mot. at 14, 
but it is clear from their testimony that they were doing 
nothing more than acquiescing in the decision made by 
Ryan. In the end, the State was saddled with a property 
that was, in the estimation of at least two SOS 
employees, suboptimal from the standpoint of price and 
suitability. 

F. The Evidence Was Sufficient to Support the Jury's 
Verdict on Count Seven 

In Count Seven, the government charged both 
Defendants with [*34] mail fraud in connection with a $ 
18,902.79 from Viisage Technologies to National 

. Consulting Company, a firm controlled by Wamer. 
Viisage was the successful bidder on a contract to 
provide technology that would enable the SOS to switch 
from drivers' licenses produced with. film to digital 
drivers' licenses, which use digital images capable of 
being stored in the SOS computer system. In fact, Viisage 
waS originally the only bidder in response to the request 
for proposal ("RFP") issued by SOS; the office declined 
to accept that bid and instead reissued the RFP in an 
effort to generate more competition. Viisage bid again on 
the project; its proposal to provide the technology for $ 
1.113 per card was significantly lower than the proposal 
made by the only other bidder, Unisys. Michael 
Chamness, the Director of Driver's Services, testified that 
Viisage was the best choice for the contract, and the 
government has not argued that the choice of Viisage was 
inappropriate. See Tr. At 6813-14 (Chamness). 

Instead, the evidence establishes that Defendant 
Warner, who attended an SOS meeting in 1995 where the 
concept of digital licensing was first proposed, was able 
to use his access to that [*35] information for personal 
gain. He initially solicited the vendor that provided film 
licenses, but that vendor declined to pay Warner, who 
was not at time a registered lobbyist, his requested 
"lobbying" fee. Soon after an August ,I, 1996 meeting at 
which Viisage and Unisys made presentations to SOS 
officials, including Ryan and Fawell, Warner telephoned 
Chamness and learned that Chamness viewed Viisage as 
the likely vendor. Three weeks later, Warner met with a 
Viisage vice president and offered to help Viisage win 
the contract in exchange for a 5% commission on 
Viisage's revenues. A few weeks after that, Viisage 
signed a lobbying agreement that made no mention of 
Warner himself, and Warner never registered as a 
lobbyist for Viisage. 

Fawell testified that he discussed Warner's role as 
Viisage's lobbyist with Ryan. In addition, the government 
presented evidence that, some time in 1996, Ryan met 
with a Unisys lobbyist and communicated to Unisys 
through him that Unisys was "on the wrong horse" in 
working with its co-venturer, 'NBS, on . the digital 
licensing proposaL At Ryan's suggestion, a Unisys 
official spoke to Warner; Warner arranged a conference 
call with the Unisys official and a Viisage [*36] 
representative in an unsuccessful effort to establish a joint 
venture between Unisys and Viisage. 

Even before the contract was awarded, Warner was 
confident enough that Viisage would win it that he 
guaranteed Ryan friend Ron Swanson a $ 36,000 share of 
the lobbying fee. Warner and his friend Larry Stem 
purchased shares of Viisage prior to the announcement 
that Viisage had won the state contract. After the contract 
award was publicly announced, Viisage's registered 
lobbyist signed an agreement assigning its rights under 
the lobbying contract to National Consulting Company, a 
fIrm controlled by Warner. 

From this evidence, the jury could reasonably have 
found that, by virtue of his relationship with Ryan, 
Warner obtained access to information about the digital 
licensing contract and secured a share of the profits for 
himself, and that Warner attempted to conceal his role. 
The fact that Warner's call to Chamness occurred soon 
after the August 1, 1996 Viisage presentation; FaweU's 
testimony that he discussed Warner's role with Ryan; and 
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Ryan's communications with Unisys, all support the 
finding that Ryan knew of and blessed the arrangement. 
The evidence supports the jury's verdict on [*37]. Count 
Seven. 

G. The Evidence Was Sufficient to Support the Jury's 
Verdict on Count Eight 

Count Eigl)t of the Indictment charged Ryan and 
Warner with mail fraud in connection with a building that 
Warner leased to the SOS Office in Bellwood, Illinois. In 
1992, Warner learned that the SOS Office was seeking 
office space for the SOS Department of Police. Tr. at 
2772 (Fawell). In discussing the possibility of leasing a 
building owned by Warner to the SOS Office, Fawell told 
Warner that he (Fawell) was concerned about possible 
political ramifications for Ryan if the press discovered 
Warner's interest in the property. Tr. at 2773 (Fawell). 
Warner assured Fawell, in Ryan's presence, that no one 
would discover his interest because he was ~'buried in the 
paperwork." Id at 2774, 3010. Several days later, Ryan 
directed Fawell to put Warner in touch with Alex Nelson, 
the Director of Physical Services. Id at 2777, 5106. Me. 
Nelson testified that Warner told him that "[w]e found a 
place for the cops," and he gave Nelson the name and. 
number of a real estate company to call. Tr. at 10163 
(Nelson). Fifteen minutes later, Nelson received a call 
from Ryan informing him about a property [*38] in 
Bellwood and giving Nelson the name and number of the 
same real estate company. Id at 10164. Nelson inspected 
the property, found it suitable, and a lease was executed. 
Id at 10167. The executed lease does not disclose 
Warner's interest in the property, Tr. at 3010 (Fawell), 
nor was Nelson aware that Warner owned the property at 
that time. Tr. at 10167-68 (Nelson). When Ryan was 
interviewed by the FBI about this lease, he stated that he 
did not know that Warner had an interest in the Bellwood 
property. Tr. at 8157 (Ruebenson). 

At trial, Ryan argued that the lease had been vetted 
by his subordinates and found suitable. But there was 
sufficient evidence from which the jury could have 
concluded that Ryan steered the lease to Warner, in a 
top-down fashion, and that the approval of his 
subordinate was a mere formality. Moreover, the layers 
of deception surrounding the transaction support the 
jury's finding that the Defendants acted with the requisite 
intent. 

H. The Evidence Was Insufficient to Support the 
Jury's Verdict on Count Nine 

Count Nine of the Indictment charged Ryan and 
Warner with mail fraud in connection with a commission 
contract that Warner executed relating [*39] to property 
at 17 North State Street. The Indictment describes an 
incident in mid-1991 in which Warner directs an SOS 
Official ("SOS Official F") to contact the owner of the 
building at 17 North State, in which Warner has a 
non-disclosed financial interest. Indict., P 73. Warner and 
Ryan then cause the SOS Office to execute a six-year 
lease of the building, and Warner profits handsomely. Id 
But the evidence of this incident, which would have made 
this sequence analogous to South Holland and other 
schemes, did not materialize. In closing argument, the 
government argued that Warner, by virtue of his position 
as a member of Ryan's transition team, learned that the 
SOS Office was seeking to relocate certain facilities then 
located at 188 W. Randolph Street in Chicago. Tr. at 
10151, 10154 (Nelson). What this evidence does not 
show is that Warner was privy to, and acted upon, 
information that was not publicly available. Warner did 
execute a leasing agency agreement with the property's 
owner pursuant to which he received a 6% commission 
when the SOS office executed a lease there. Gov. Ex. 
05-005. But unlike South Holland and Joliet, there is no· 
evidence that Ryan steered this contract [*40] to Warner. 
The government also asserted in closing argument that 
the lease was in the name of one of Warner's companies, 
National Consulting Company ("NCC"), and executed by 
an individual, Adolph Ottaviani, who was not affiliated 
with NCC. But absent evidence that Warner obtained the 
contract improperly, the court his hard-pressed to 
distinguish this contract from any other in which the real 
party in interest is acting through an agent. The court 
concludes that the evidence was insufficient for the jury 
to conclude beyond a reasonable doubt that either 
defendant acted with the requisite intent. The court 
therefore grants the Defendants' motions for a judgment 
of acquittal on Count Nine. 

I. The Evidence Was Insufficient to Support the 
Jury's Verdict on Count Ten 

Count Ten of the Indictment charged Ryan alone 
with mail fraud in connection with the Governor's 
Office's selection of Grayville, Illinois for a maximum 
security prison. Around January 2001, the Illinois 
Department of Corrections ("IDOC") announced that 
three locations had been selected as fmalists for the site 
of the prison. Tr. at 13599-600 (Bettenhausen). At a 
meeting involving high-ranking officials from the 
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Governor's [*41] Office and the moc, Defendant Ryan 
selected Grayville as the prison site, though the 
participants at the meeting agreed that the decision would 
not be made public at that time. Tr. at 13602-04. 
Immediately after the meeting, however, Ryan did in fact 
leak this confidential information to his friend Ron 
Swanson in the presence of Matthew Bettenhausen, who 
was present at the meeting in his capacity as deputy 
governor for criminal justice and public safety. Id. at 
13598, 13604. Mr. Bettenausen testified that after the 
meeting broke up, Ryan bumped into Swanson in the 
receiving area outside the then-Governor Ryan's office. 
Id. at 13604. Indeed, Swanson spent a lot of time in and 
around the Governor's office. See, e.g., id. at 13661-62; 
13829-30, 13832 (Wright). According to Bettenhausen, 
when Ryan told Swanson that Grayville had been 
selected, Bettenhausen interjected that the information 
was confidential. Swanson stated that he understood, but 
asked to be present at .the public announcement of 
Grayville's selection. Ryan directed Bettenhausen to see 
to it that he (Swanson) was notified. Id. at 13605-06. 

Soon after the. meeting at which Grayville was 
selected as the site [*42] for the new prison, Swanson 
marketed his services as a lobbyist to a business 
association affiliated with Grayville. The Grayville 
association entered into an· agreement pursuant to which 
Swanson would lobby for the selection of Grayville as 
the site for the proposed prison in exchange for a 
lobbying fee of$ 50,000. Tr. at 14028 (Williams). (The $ 
50,000 cashiers check that Swanson received from this 
business association is the mailing charged in Count 
Ten). After accepting the money, Swanson falsely 
assured his primary liaison with the business association, 
Dr. Clyde Wilson., and others affiliated with the group, 
that he was actively lobbying on their behalf Id. at 
14040. Of course, he was doing no such thing. On the 
morning that Ryan was to make the official 
announcement of the selection of Grayville, Bettenhausen 
again ran· into Swanson in the Governor's offices, and 
Swanson asked Bettenhausen to deliver a message to 
Ryan. Tr. at 13615 (Bettenhausen). Swanson asked that, 
in his public announcement, Ryan thank Dr. Wilson 
particularly as a supporter of Grayville'S efforts to obtain 
the prison. Id. At a public ceremony in Grayville on April 
12, 2001, Ryan formally announced [*43] his selection 
of Grayville and did thank Dr. Wilson as Swanson had 
requested.ld. at 13616. 

The government stipulated that the process by which 

Grayville was selected was not influenced by Swanson or 
anyone else, Tr. at 13646-47 (Bettenhausen), and the 
merits of the choice of Grayville as a prison site are 
undisputed. Ryan contends that in disclosing that choice 
to Swanson, he acted negligently at worst. Ryan Rule 29 
Mot. at 15. Bettenhausen testified that, from his 
perspective, Ryan bumped into Swanson by chance after 
the meeting about Grayville. Tr. at 13651 (Bettenhausen). 
The information was conveyed to Swanson in the 
presence of others, and Bettenhausen told Swanson, in 
Ryan's presence, that the information was to remain 
confidential. No witness testified that Ryan was aware 
that Swanson had entered into the sham lobbying 
contract, or put into evidence circumstances from which 
the jury could infer such awareness. 

In support of Ryan's conviction on this count, the 
government relies chiefly on Ryan's disclosure of 
material, confidential information to his good friend 
within minutes of Grayville's selection. Id. at 13667. 
This, according to the government, proves that the [*44] 
disclosure was not inadvertent. The government also 
relies on the fact that Ryan acceded to Swanson's request, 
communicated to him by Bettenhausen on the trip down 
to Grayville, to thank Dr. Wilson. Even viewing this 
evidence in the light most favorable to the verdict, 
however, the court is not satisfied that these 
circumstances establish Ryan's guilt in connection with 
the Grayville lobbying contract. Although Ryan should 
not have disclosed confidential information to his friend, 
he heard Matthew Bettenhausen warn Swanson that the 
selection of Grayville was confidential. Perhaps Ryan 
could infer from Swanson's request that he publicly 
acknowledge Dr. Wilson that Swanson had pretended to 
have influenced the Grayville. choice; but the court is 
unwilling to sustain a conviction by "piling inference 
upon inference." United States v. Harris, 942 F.2d 1125, 
1129 (7th Cir. 1991) (citation and internal quotation 
marks omitted). The fact that a short time elapsed 
between the end of the meeting and Ryan's disclosing the 
information to Swanson is equally consistent with the 
inference that the disclosure was inadvertent as it is with 
the inference that it was purposeful. Id. at 1129-30 [*45] 
[HN9] ("[W]here the evidence as to an element of a 
crime is equally consistent with a theory of innocence as 
a theory of guilt, that evidence necessarily fails to 
establish guilt beyond a reasonable doubt.") (quoting 
United States v. Delay, 440 F.2d 566, 568 (7th Cir. 
1971)). And while Swanson's request to thank Dr. Wilson 
might appear unusual, Ryan was not in a position to 
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clarifY the. matter on his way down to the Grayville 
ceremony with Bettenhausen. The court concludes that 
the evidence was insufficient to support Defendant 
Ryan's convicti01f on Count Ten. 

J. The Evidence at Trial Demonstrated a Single 
Scheme to Defraud 

Ryan and Warner challenge their mail fraud 
convictions on the ground that while the Indictment set 
out a single scheme to defraud, the government's 
evidence at trial established disconnected schemes, and 
this variance prejudiced the defense. Ryan points to three 
aspects of the purported scheme: (1) the Secretary of 
State's Office's leases of Warner's property; (2) the 
termination of the Inspector General's investigation; and 
(3) Ryan's leak: of confidential information about the 
placement of the prison in Grayville. According to Ryan, 
"[t]hese [*46] allegations alone concern schemes of three 
very different natures. The evidence showed difftrent 
participants, acting at dijJerent times, on different 
matters. The government fuiled to prove the 
interrelationship between these separate schemes 
necessary to prove a unitary scheme to defraud." Ryan's 
Post-Trial Mot. at 66. Warner sets out a laundry list of 
evidence admitted against Ryan alone in his renewed 
motion for severance as evidence of a prejudicial 
variance. Warner's Rule 29 Mot. at 2-4. The government 
characterizes the Defendants' challenge as an argument 
that the concept of a single scheme is irreconcilable with 
the notion that Ryan held two separate offices, that of the 
Secretary of State and G()vernor. Gov't. Resp. at 28. 

Defendants' "variance" argument, too, is a challenge 
. to the sufficiency of the evidence. See United States v. 
Townsend, 924 F.2d 1385, 1389 (7th Cir.1991) ([HNIO] 
"a conspiracy variance claim amounts to a challenge to 
the sufficiency of the evidence supporting the jury's 
rmding that each defendant was a rnember of the same 
conspiracy.") Where a defendant asserts a variance claim, 
a reviewing court reviews the evidence in the light most 
[*47] favorable. to the government. United States v. 
Wilson, 134 F.3d 855, 865 (7th Cir. 1998). The fact that 
the evidence introduced at trial might also be consistent 
with an alternate theory is irrelevant. Townsend, 924 F.2d 
at 1389. Thus, "[e]ven if the evidence arguably 
establisher s] mUltiple conspiracies, there is no material 
variance from an indictment charging a single conspiracy 
if a reasonable trier of fact could have found beyond a 
reasonable doubt the existence of the single conspiracy 

charged in the indictment." United States V. Williams, 272 
F.3d 845, 862 (7th Cir. 2001) (citations omitted). 1 

Furthermore, a defendant must show prejudice from the 
variance. United States v. Hewlett, 453 F.3d 876, 879 
(7th Cir. 2006). 

[HN11] Courts have found that many of the 
principles governing variance in conspiracy cases 
apply to multi-defendant mail fraud prosecutions 
as well. See United States V. Horton, 847 F.2d 
313, 317 (6th Cir. 1988); United States V. Camiel, 
689 F.2d 31,35 (3dCir. 1982). 

[*48] Ryan argues that the government offered "no 
proof of a unitary agreement to act through a single 
enterprise pursuant to an overall objective," in part 
because the alleged conspiracies at the SOS and the 
governor's office were "wholly distinct." Ryan Post-Trial 
Mot. at 65. As discussed, the court is not persuaded by 
Ryan's characterization of the two Illinois offices as such 
separate and distinct enterprises that no conspiracy could 
carry over from one to the other; indeed, several of the 
schemes alleged .. in the indictment spanned Ryan's 
occupancy in both positions. See supra I.B. Moreover, 
Ryan's assertion that the government must show proof of 
a "unitary agreement" is incorrect, for the element of 
agreement, while necessary for a conspiracy offense, is 
not a prerequisite to a conviction for mail fraud. &e 
United States V. Adeniji, 221 F.3d 1020, 1026 (7th Cir. 
2000). Ryan's variance claim will thus be defeated if the 
jury. could reasonably have found the existence of a 
scheme with a common unifYing objective. In United 
States. V. Polichemi, for example, the Seventh Circuit 
rejected the defendants' vanance argument in fmding a 
single wire fraud scheme in a plan [*49] to market phony 
financial instruments to investors. 219 F.3d 698, 706 (7th 
Cir. 2000), The defendants defrauded about 30 different 
investors, in fuctually different transactions, and the same 
people did not participate in every "subscheme." Id 
Nonetheless, the court, noting the defendants' "common 
design and purpose to defraud investors," concluded that 
the jury could have found a single scheme despite the fact 
that each defendant's role varied somewhat from 
transaction to transaction. Id; c/ United States V. Camiel, 
689F2d 31, 36-37 (3d Cir. 1982) (holding that the jury 
could not have found a single unified scheme where the 
indictment charged a single ghost payroll scheme among 
Dernocratic Party loyalists, but where the evidence 
showed at least two warring factions in the Party). 
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The government notes that the nature of the scheme 
was . that Ryan would give his co-schemers access to 
nonpublic . information and government decisionmaking 
from which the co-schemers could· secure lucrative 
lobbying contracts and leases in exchange for benefits 
directed by the co-schemers to Ryan and third parties 
close to Ryan. Gov't Resp. at 29. The government also 
notes [*50] that sequences that do not immediately fit 
this pattern often played· the role of protecting the 
aforementioned arrangements. Id. at 29. Thus, in order 
for Ryan and his cronies to continue turning confidential 
information into lucrative contracts and leases, the IG 
office had be dismantled, Ryan as Governor had to cover 
his misdeeds as Secretary of State with false statements 
to the FBI and IRS, and Warner had to avoid filing as a 
lobbyist for Viisage. Although Ryan is correct to say that 
.these sequences took place at different times and often 
involved different people, the jury could have reasonably 
concluded all are directed toward the mud scheme or 
toward efforts to conceal that scheme and prevent its 
discovery. 

Finally, while Warner was not involved in every 
transaction -- he was not part of the South Holland lease, 
for example -- this fact alone does not establish a 
variance. Warner's lack of participation in any individual 
episode does not necessarily negate the existence of a 
single scheme. United States v. Lanas, 324F.3d 894,899 
(7th Cir. 2003); Poliche~i, 219 F.3d at 706 (finding a 
single scheme despite the fact that one defendant [*51] 
did not even meet the others until the scheme was well 
underway). 

K. The Court is Not Persuaded by Defendants' 
Constitutional Challenges 

Both Defendants raise constitutional argnments as 
well. Ryan. argues somewhat summarily that the mail 
fraud charges are vague because the United States Code 
does not define the phrase "intangible light to honest 
services." RyanRule 29 Mot. at 16-17. Thus, contends 
Ryan, there is "confusion" over what kind of conduct is 
prohibited.ld. at 17. Ryan cites this court's statement in 
UnitedSldteS"'(j~ Fawell, 2003 US. Dist. LEXIS 11605, 
No. 02 CR 310, 2003 WL 21544239, at *3 (N.D. Ill. July 
9, 2003) that "'the line should have been clear to Mr. 
Fawell when he crossed it' by diverting state resources for 
personal and political use," arguing that the line was not 
clear for Ryan. Ryan Rule 29 Mot. at 17. The court is not 
persuaded. First, [HN12] although the term "intangible 

right to honest services" may not be defined by statute, 
the term has been addressed by the courts, both before 
and after section 1346 was enacted in 1988. See, e,g., 
United States v. Bloom, 149 F.3d 649, 656-57 (7th Cir. 
1998) (" An employee deprives his employer or his honest 
[*52] services only if he misuses his position (or the. 
information he obtained in it) for personal gain."); United 
States v. Isaacs, 493 F.2d 1124, 1150 (7th Cir. 1974) 
(upholding the conviction of an Illinois governor for 
defrauding the citizens of Illinois of his "honest and 
faithful services"). Second, the evidence at trial 
established that both Defendants 2 took great pains to 
conceal their activities. Ryan lied to the IRS and FBI. 
Warner structured his behavior, buried his name in leases, 
and omitted his name entirely from lobbying forms. 
These actions provide a strong inference that the 
Defendants were aware of the boundary between legal· 
and illegal conduct. 

2 Warner generally "assail[s) the application and 
constitutionality of the mail fraud statute to this 
case," and joins Ryan's arguments on the issue. 
Warner Post-Trial Mot. at 22. 

. More serious is Warner's argnment that the court 
erred in citing state law while instructing the jury on mail 
fraud. Warner's Post-Trial Mot. at 22. The court [*53] 
instructed the jury that the "scheme to defraud" element 
of section 1341 could be defmed as a scheme to "deprive 
the people of the State of Illinois of their intangible right 
to the honest services of their public officials or 
employees." Final Jury Instr. at 76; see [HN13) 18 US.c. 
§ 1346 ("'scheme or artifice to defraud'" includes a 
scheme or artifice to deprive another of the intangible 
right of honest services. "). The court then referred to 
provisions of the Illinois Constitution and Illinois statutes 
that were applicable to state officials during the relevant 
time. Final Jury Instr. at 88. Both before and after these 
references to Illinois law, the court instructed the jury that 
"[n]ot every instance of misconduct or violation of a state 
statute by a public official or employee constitutes a mail 
fraud violation." Id. at 88, 93. 

In his post-trial motion, Defendant Warner argues 
that the court's references to lllinois law were improper 
because they allowed the jury to convict on federal mail 
fraud, RICO, and money laundering charges based on the 
jury's determination that Defendants violated state law. 3 

Warner Post-Trial Mot. at 22-23. This appears to [*54] 
be an extension of his argnment at the close of the 
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government's case that state law cannot provide a 
foundation for an "honest services" mail fraud charge. 
Warner Rule 29 Mot. at 6. The court deClines to decide 
the extent to which a federal mail fraud conviction can be 
based on state law violations because, in the court's 
opinion, the jury instructions sufficiently precluded the 
possibility that the jury returned federal convictions 
based on violation of Illinois law. 

3 Although Warner makes his argument as to all 
three offenses, his argument is clearly without 
merit as to the RICO and money laundering 
convictions. The court made no reference to 
Illinois law in its instructions for the money 
laundering count, and in any event,[HNI4] the. 
federal money laundering statute on its face 
allows conviction based on a defendant's violation 
of state law. See 18 u.s.c. § 1956(a)(1)(B)(ii) 
(proscribing the avoidance of a transaction 
reporting requirement under either state or federal 
law). [HNI5] As for RICO, a defendant's 
violation of state law can constitute a predicate act 
of racketeering activity. See 18 u.s.c. § 1961(1) 
(defining "racketeering activity" as certain crimes, 

. including bribery, which are "chargeable under 
State law and punishable by imprisonment for 
more than one year."). Thns, the. court only 
addresses Warner's argument as to the mail fraud 
offense. 

Defendant Ryan does not raise this argument 
in his post-trial motion, but joined in the argument 
during the jury instructions conference. Tr. at 
22088 (02/28/06). The government does not 
appear to have responded to this argument. 

[*55] As a preliminary matter, the court 
acknowledges that Warner's argument applies to both 
defendants, even though Warner was not a public official. 
4 The court instructed the jury that the government did 
not allege that Warner was a public official, and that only 
Ryan owed a duty of honest services to the people of 
Illinois. Final Jury Instr. at 82-83. But the court also 
instructed the jury that only one participant in a scheme 
need be a public official. Jd at 79. Thus; although the 
court referred to Illinois law in the context of Ryan's duty 
of honest services, Warner was implicated as an alleged 
participant in a scheme with Ryan. 

4 In response to an earlier indictment of 
Defendant Warner, this court held that Warner 

was a private citizen who owed no fiduciary 
duties to the citizens of Illinois. United States v. 
Warner, 292 F Supp. 2d 1051, 1063 (N.D. Ill. 
2003). 

Warner, citing Bloom, 149 F3d 649, and United 
States v. Martin, 195 F.3d 961 (7th Cir. 1999), [*56] 
argues that "the Seventh Circuit has rejected the 
proposition that State law may provide a foundation for 
an 'honest services' mail fraud charge." Defendant 
Warner's Motion For Judgment Of Acquittal And Motion 
To Dismiss Or Strike, at 6. This is incorrect. Bloom held 
that [HNI6] a defendant's breach of fiduciary duty, 
standing alone and absent misuse of a public position, is 
insufficient to support an honest services mail fraud 
charge; rather, the test is whether a public official 
breaches that duty by misusing his position for personal 
gain. 149 F.3d at 655-57; see also Hausmann, 345 F3d 
at 956 (expressing doubt that an intangible rights theory 
of mail fraud applies to cases of breach of fiduciary duty 
"with nothing more," but· nonetheless affirming 
defendant's conviction because he misused his fiduciary 
relationship, at the expense of the party to. whom to the 
duty was owed, for personal gain). Indeed, the court in 
Bloom emphasized that the defendant was not charged as 
a public official, nor with violating state law. 149 F.3d at 
654-55. In· Martin, the Seventh Circuit declined to 
address whether a fiduciary duty of honest services 
should [*57] be defmed by state law or by federal 
common law because the parties did not properly develop 
the issue on appeal. 195 F3d at 967. But the court "for 
now" declined to impose a requirement that this fiduciary 
duty must be grounded in state law. Jd Thus,[HNI7] the 
Seventh Circuit does not mandate that a fiduciary duty of 
honest services be defined only by reference to state law; 
however, the Seventh Circuit does not appear to prohibit 
any consideration of state law in determining the nature 
of that duty. 

In any event, the court need not decide the issue 
because in instructing the jury in this case, the court did 
not tell the jury to determine whether Ryan breached his 
duty to provide honest services by determining whether 
Ryan violated Illinois law, or that any violation of an 
Illinois law related to public service resulted in a per se 
violation of the duty to provide honest services. The court 
merely instructed the jury that certain provisions of 
Illinois law were "applicable" during the relevant time 
period, and then described these provisions. Final Jury 
Instr. at 89-92. Before doing so, the court cautioned the 
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jury that not every violation of state law gave rise [*58) 
to a mail fraud violation. Id at 88. The court reiterated 
this instruction afterwards. Id at 93. Moreover, the court 
gave a general instruction as to the role of state law in 
this case: "[I]t is not enough to find that one or both of 
the defendants violated Illinois law, but instead you must 
consider Illinois law along with all of the elements of law 
that I instruct you on. Your job is to decide whether the 
government has proved, beyond a reasonable doubt, 
every element of each particular foderal offense you are 
considering." Id at 32 (emphasis added). 

These references to Illinois law were designed to aid 
the jury in ascertaining the nature and scope of Ryan'S 
duty to provide honest services as an Illinois public 
official. Indeed, given that Ryan was an Illinois official, 
with duties defined by Illinois statutes and the Illinois 
Constitution, it is difficult to imagine how one could 
conceive of Ryan's duty to provide honest services to the 
people of Illinois, without any reference to the standards 
of conduct prescribed by the people of Illinois. The court 
did not, however, require that the jury find a state law 
violation in order to find mail fraud. Indeed, after [*59] 
describing the' applicable Illinois law, and (again) 
cautioning that not every state law violation constitutes 
mail fraud, the court reiterated the test the jury must use 
in determining whether a public official defrauded the 
public of honest services: whether the official "misuse[d] 
his position ... for private gain for himself or another." 
Final Jury Instr. at 93. This instruction tracks the Seventh 
Circuit's holdings in Bloom and Hausmann, and in the 
court's opinion accurately states the law in this circuit. 

. In his post-trial motion, Warner cites Supreme Court 
cases holding that state law does not control the 
definition of federal criminal offenses. Warner Post-Trial 
Mot. at 23. See, e.g., Taylor v. United States, 495 US. 
575, 590-91, 110 S. Ct. 2143, 109 L. Ed 2d 607 (1990) 
(holding that the definition of "burglary" in a federal gun 
law did not depend on state law definitions). The court 
finds this authority inapplicable here because the court 
never instructed the jury to adopt any state law defmition 
when considering the mail fraud charges. Warner also 
argues that principles of federalism are violated when the 
mail fraud statute is used to criminalize, on a federal 
level, conduct [*60] traditionally dealt with by state law. 
Warner Post-Trial Mot. at 23-24. The court is mindful of 
these federalism concerns, but finds this contention 
inapplicable to this case as welL The jury did not convict 
Defendants of using the mails to violate state law; rather, 

the jury found that Ryan used the mails in breaching his 
federal duty, created by the mail fraud statute, to provide 
honest services. The references to Illinois law, as 
discussed above, merely assisted the jury in determining 
the nature of that federally-created duty. 5 

5 The cases Warner cites in support of his 
federalism argument, while containing 
sympathetic language, do not specifically address 
federalism concerns in the "honest services" mail 
fraud context and thus do not control here. 
Cleveland v. United States, 531 US. 12, 20, 121 
S. Ct. 365, 148 L. Ed. 2d 221 (2000) was not an 
intangible rights case, and dealt only with whether 
a government-issued license is "property" under 
section 1341. Kann v. United States, 323 US 88, 
95, 65 S. Ct. 148, 891. Ed. 88 (1944), held that 
mail fraud requires use of the mails as a part of 
the execution of the fraud, rather than "incidental 
and collateral" use of the mails. McNally v. 
United States, 483 US 350, 360, 107 S Ct. 2875, 
97 L. Ed 2d 292 (l987) concluded that section 
1341.did not support "intangible rights" such as 
the right to honest services, but Congress reversed 
that holding by enacting section 1346. See Bloom, 
149 F3d at 655. 

[*61) Of the remaining cases cited by Warner, the 
most relevant is United States v. Sawyer, 85 F.3d 713, 
728 (lst Cir. 1996), which noted that the mail fraud 
statute does. not create a federal felony upon "every 
transgression of state governmental obligations." The 
court does not disagree, which is why the court reminded 
the jury (twice) of that very point. Final Jury Instr. at 88, 
93. The court thus concludes that the references to Illinois 
law in the mail fraud jury instructions were not improper. 

III. The Evidence Was Sufficient to Support the 
Jury's Verdict on the Tax Counts 

Defendant Ryan was convicted of one count of 
corruptly endeavoring to obstruct the due administration 
of the federal tax laws in violation of 26 USc. § 7212, 
and four counts of willfully making false statements in 
connection with his income tax returns in violation of 26 
U.S.c. § 7206(1). See Indict., Counts XVIII-XXII. Ryan 
contends that the evidence presented at trial was 
insufficient to support the jury's finding that he willfully 
filed false tax returns. Ryan Rule 29 at 18. 6 [HN18) The 
government was required to prove that "the law imposed 
[*62] a duty on the defendant, that defendant knew of 
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this duty and that he voluntarily and intentionally 
violated that duty." United States v. Hilgeford, 7 F.3d 
1340, 1344 (7th Cir. 1993) (quoting Cheek V. United 
States, 498 US. 192, 201, 111 S. Ct. 604, 112 L. Ed 2d 
617 (1991)). A defendant's good-faith belief that he is 
acting within the law, even if objectively unreasonable, 
negates the willfulness element. Cheek, 498 US. at 203; 
see also United States V. Benson, 941 F.2d 598, 614 (7th 
Cir. 1991) ("[T]he reasonableness of a belief is a factor 
for the jury to consider in determining whether a 
defendant actually believed and acted on it."). The 
defendant's intent to violate a known duty under the tax 
laws may be demonstrated by circumstantial evidence. 
United States V. Ytem, 255 F.3d 394,396 (7th Cir. 2001). 
7 

6 Ryan does not specifically challenge the jury's 
verdict with respect to Count Eighteen 
(obstructing the IRS). 
7 Accordingly, it is not dispositive that there was 
no evidence in the record. that Ryan told his 
tax-preparers or other assistants to omit particular 
items from his tax returns. See, e.g., Tr. at 17691 
(Schindler). 

[*63] Much of the tax evidence concerned Ryan's 
use of CFR funds to pay for personal expenses. At the 
time that Ryan served as Secretary of State, Illinois law 
pennitted individuals to use campaign funds for personal 
expenses, but federal law required that the amount of 
such funds be reported as personal income. Tr. at 
17396-97 (Schindler). Ryan relies on the testimony of 
Shari Schindler, the government's tax expert, for the 
proposition that the tax regulation governing the use of 
campaign funds for personal expenses is obscure, and 
that the distinction between "campaign" and "personal" is 
a "gray area." Ryan Rule 29 MoC at 19 (quoting Tr. at 
17735 (Schindler)). There is evidence in the record, 
however, that Ryan received written memoranda from 
Roger Bickel, who served as General Counsel during 
Ryan's tenure as Secretary of State, which disclosed 
Ryan's obligation to pay income tax on CFR funds used 
to pay for personal expenses. . See Tr. at 16287 
(Montague). This evidence is sufficient to support the 
jury's conclusion that Ryan was aware of the obligation to 
report personal expenses paid with CFR money on his tax 
return. 

In any event, although the distinction between 
campaign-relateq [*64] and personal expenses may be a 

"gray area," the distinction was rarely at issue with 
respect to the items that the government charged Ryan 
with deliberately omitting from his income tax returns. 
Among those items were charges for various "pleasure 
trips" taken by George Ryan during the years 1995 
through 1998. Gov't Resp. at 40. With respect to the 
majority of those trips, Ryan reported some but not all of 
the charges that were incurred during those trips. See, . 
e.g., Tr. at 17690, 17692, 17696 (Schindler). The jury 
could, therefore, readily have concluded Ryan was never 
genuinely confused about whether those trips were 
personal rather than campaign-related. What this pattern 
of reporting may suggest, however, is that these charges 
were omitted inadvertently, particularly as the reported 
charges were often greater than the charges that Ryan 
failed to report. For example, in connection with a 1995 
trip to Jamaica, Ryan reported as personal income $ 758 
of CFR funds used to pay for airfare, but omitted $ 236 in 
charges for a one-night stay at an airport hotel prior to the 
trip. Tr. at 17678-79 (Schindler). 

The government suggested that these items were 
omitted because the system [*65] that Ryan put into 
place for documenting personal and campaign expenses 
was flawed. A pattern of omitting some charges, but not 
other, larger charges relating to the same event, arguably 
undermines the government's theory that this system was 
deliberately put into place to avoid taxes and support 
Ryan's lifestyle. Cf Tr. at 23118 (Gov't Closing). The 
fact that Ryan could or should have played a more active 

. role in ensuring that all charges were properly identified, 
standing alone, might not be sufficient circumstantial 
evidence that he willfulIy omitted income from his tax 
returns. Cf United States v. Stokes, 998 F.2d 279, 281 
(5th Cir. 1993) [HNI9] ("[E]vidence of a consistent 
pattern of under reporting large amounts of income will 
support the necessary inference of willfulness."). 

There was, however, stronger circumstantial 
evidence of willfulness with respect to other unreported 
income for each of the tax years for which Ryan was 
charged with filing false returns (1995-98). 

A. Gramm Campaign Funds (1995-96) 

In 1995, Ryan agreed to endorse Phil Grarnm in his 
bid for the Republican nomination for president and to 
serve as Gramm's campaign chairman in Illinois. [*66] 
Tr. at 8914-15 (Gramm). Included in the campaign's 
Illinois budget was a line item for "consulting" services 
to be paid by the campaign to American Management 
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Resources ("AMR"). Tr. at 8762-63 (Weaver). 
Unbeknownst to Gramm or to his national field director, 
see Tr. at 8922-24 (Gramm) and Tr. at 8773-74 (Weaver), 
Ryan, Fawell and Juliano were the beneficiaries of those 
consulting payments. Ryan directed that his portion of the 
Gramm money be paid to his daughters, even though they 

. did not perform any significant work on the campaign. 
&e Tr. at 10857 (Meyer). The jury could have reasonably 
concluded that by using AMR as a conduit for the 
Gramm money (an arrangement that Ryan at least 
acquiesced in), and then funneling that money to his 
daughters, Ryan was attempting to preclude discovery of 
this arrangement by anyone -- including the IRS. &e 
Spies v. United States, 317 U.S. 492, 499, 63 S Ct. 364, 
87 L. J£d. 418, 1943 G.B. 1038 (1943) [HN20] (Tax 
evasion "may be inferred from conduct such as . . . 
concealment of assets or covering up sources of income . 
. . and any conduct, the likely effect of which would be to 
mislead or to conceal."). 

After a tax investigation was launched, Tr. at 17811 
(Schindler), Ryan [*67] amended his 1995 and 1996 tax 
returns to include income connected with the work he 
performed for the Gramm campaign. Tr. at 10853-54 
(Meyer). In a statement attached to his amended returns, 
Ryan claimed that he had not expected payment for his 
work on the Gramm campaign, but was told by some 
unidentified person "that the national campaign did 
intend to pay me for my work." Gov. Exs. 25-003, 
25-006 and 25-007. This statement was contradicted by 
Gramm's and Weaver's testimony that they did not intend 
to pay Ryan, and were unaware that Ryan was in fact 
receiving payments through AMR. Ryan further claimed 
in his statement to the IRS that he was not aware that he 
was required to pay income tax for his work because his 
daughters (and not Ryan) received the money. Id. The 

. jury was entitled to disbelieve this statement, see United 
States v. Agostino, 132 F3d 1183, 1193 (7th Cir. 1997), 
and could have reasonably concluded that the pattern of 
deception surrounding these payments indicated that 
Ryan willfully chose not to report the payments for work 
that he performed. &e Spies, 317 U.S at 499. 

B. CFR Payments to Michael Fairman (1996-97) 

In 1996 [*68] and 1997, Ryan directed payments of 
CFR money totaling approximately $ 55,000 to his 
son-in-law, Michael Fairman. Tr. at 17070 (Fairman). At 
that time, the Fairmans were experiencing financial 
difficulties, and Ryan's daughter, Lynda Fairman, asked 

her father for assistance. Ryan responded by putting 
Michael Fairman on the CPR payroll as a consultant. Tr. 
at 16664 (L. Fairman Stip.), even though Mr. Fairman 
never performed any consulting services for Ryan or CFR 
and understood the money to be a gift. Tr. at 17076, 
17079 1785-86 (Fairman). To comply with federal tax 
law, Ryan was required to pay taxes on this gift. He did 
not do so until amending his 1996 and 1997 tax returns in 
2002, by which time an investigation into Ryan's tax 
returns had already been launched. &e Tr. at 17811 
(Schindler). As he had done with respect to the Gramm 
payments; Ryan included a statement with his amended 
returns claiming that he did not believe he was required 
to pay taxes on the payments so long as Fairman paid 
taxes on the amounts he received. Tr. at 10857 (Meyer). 8 
As previously discussed, however, Mr. Bickel's 
memoranda explained that Ryan was obligated to report 
as income his personal use [*69] of campaign funds, Tr . 
at 16287 (Montague), and there can be no question that 
these payments to Mr. Fairman were personal expenses. 
And in contrast to the charges associated with personal 
trips that were omitted from Ryan's tax returns, Ryan was 
personally involved in the decision to label the large 
sums of money Mr. Fairman received as payments for 
"consulting." The jury could have reasonably concluded 
that Ryan deliberately chose to characterize the payments 
as "consulting" fees to avoid paying income taxes on 
those payments. There was sufficient evidence to support 
the jury's fmding that Ryan did not believe his tax return 
for that year was "true and correct as to every material 
matter." 26 U.SC. § 7206(1). 

.8 This statement does not mention Ryan's 
decision to identify Fairman as a consultant when, 
in fact, he served no such role. 

C. CFR Payments to Nancy Smith (1998) 

In 1998, Ryan directed CFR payments totaling $ 
6,000 to Nancy Smith, the care-taker of Ryan's 
mother-in-law. [*70J Tr. at 13575 (Smith). Ms. Smith 
testified that she did not work directly for the campaign 
in any respect, id., and on that basis Agent Schindler 
concluded that this was a personal and not a campaign 
expense that should have been included on Ryan's 
income tax return. Tr. at 17430 (Schindler). At trial, Ryan 
argued that this was a campaign expense, on the theory 
(propounded by Mr. Fawell) that Ms. Smith's services 
enabled Lura Lynn, Ryan's wife, to assist him on the 
campaign traiL Tr. at 23460 (Ryan Closing); see a/so Tr. 
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at 4581 (FaweJI). The jury was entitled to reject this. 
explanation, and, moreover, could have found.that Ryan 
contradicted this theory in statements he made .to a 
reporter on February 14, 2001, in which he stated that 
Ms. Smith was paid for campaign work she performed. 
Tr .. at 17865 (Olsen Stip.). Accordingly, the jury could 
have' reasonably_ concluded both that the expense was . 
personal and that . Ryan believ.ed it to be personal. . 
Moreover, the expense was large -enough and sufficiently 
outside the ordinary course that the jury could infer that 
Ryan was aware that the expense was not on the list of 
personal expenses that Bickel had prepared for that tax 

season. There [*71] was sufficient evidence, therefore, to 
support the jury's conclusion that the tax return Ryan 
filed for 1998 was willfully false. - . 

IV. There Was Sufficient Evidence to Support 
Defendant Warner's Conviction for Money 
Laundering 

Defendant Warner was convicted of two counts of 
money laundering in violation of 18 USc.. § 
1956(a}(1}(B}(i). 9 The mail fraud and extortion charges 
in Count Two relating to the validation stickers contract 
and computer systems contract provided the predicate 
"unlawful activity" for the money laundering charges in 
Counts Fifteen and Sixteen. Warner contends that the 
evidence was insufficient to support the jury's conclusion 
that Warner concealed or attempted to conceal the 
proceeds of those activities. See Warner Post-Trial Mot. 
at 8. Warner also challenges the viability of the money 
laundering counts as charged, arguing, inter alia, that the 
sources of the allegedly laundered proceeds were not the 
alleged victims of the predicate acts. Id at 9-10. 

9 The statute provides in pertinent part as 
follows: 

[HN21] (a)(I) Whoever, 
knowing that the property involved 
in a financial transaction represents 
the proceeds of some form of 
uclawful activity, conducts or 
attempts to conduct such a 
fmancia) transaction which in mct 
involves - the proceeds of the 
specified unlawful activity-

(B) knowing that 
the transaction is 

deigned in whole or 
in part--

(i) to conceal or 
disguise the nature, 
the location, the 
source, the 
ownership, or the 
control of the 
proceeds of 
specified unlawful 
activity .... 

shall be sentenced to a fine of 
not more than $ 500,000 or twice 
the value of the property involved 
in the transaction, whichever is 
grt:ater, or imprisonment for not 
more than twenty years, or both. 

[*72] A. Proceeds of Honest Services Fraud 

As a threshold matter, the court notes that the 
Seventh Circuit's recent decision in Uhited States v. 
Boscarino refutes Warner's argument that honest-services 
mail fraud cannot constitute the predicate "unlawful 
activity" for a money-laundering conviction. 437 F3d 
634, 636 (7th Cir. 2006). The court must, therefore, 
decline Warner's invitation to mIe otherwise. Warner 
Post-Trial Mot. at 25. 

Boscarino likewise requires the court to reject 
Warner's argument that Counts Fifteen and Sixteen are 
defective because the "proceeds" ofthemail fraud charge 
were derived from American Decal and IBM, not from 
the State of Illinois the alleged victim of the mail~ fraud 
charges in Count Two. In Boscarino, a manager of an 
insurance brokerage firm, Aulenta, caused the firm to 
write a check to - a corporation that the defendant, 
Boscarino, controlled -- ostensibly as a referral fee for 
Boscarino's efforts to persuade the City of Rosemont to 
do business with the firm. 437 F.3d at 635. Boscarino 
endorsed the checks to Aulenta, who then split the 
proceeds with Boscarino and covered the firm's missing 
funds by overbilling [*73J Rosemont. Id at 635-36. 
Boscarino was charged with mail fraud, and because 
Aulenta owed his employer a duty of loyalty, "one aspect 
of the scheme was to defraud AB1JAcordia ofAulenta's 
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honest services." Id. at 636. After rejecting the 
defendant's statutory argument that honest-services mail 
fraud cannot serve as the predicate offense· for a 
money-laundering charge, the court addressed the 
defendant's contention that· depriving an employer of 
"honest services" does not necessarily yield "proceeds." 
!d. The court concluded that this truism did not preclude 
application of the money-laundering statute in a case of 
to honest-services mail fraud that does create proceeds. 
Id. By way of example, the Boscarino court stated that a 
judge who accepted bribes and deprived the public of his 
honest services could be convicted of money-laundering: 
the bribes are the "proceeds" of the fraud, even if "he did 
not take the money from the public coffers." Id. (citing 
United Statesv. Murphy, 768 F.2d 1518 (7th Cir. 1985)). 

Warner was charged with laundering the proceeds of 
the alleged schemes involving the validation-stickers 
contract [*74] (Count Fifteen) and the computer-systems 
contract (Count Sixteen). Money that Warner received 
from American Decal in connection with the 
validation-stickers contract was deposited into the 
checking account of a company (National Consulting 
Company ("NCC"» that Wamer controlled. Tr. at 16901 
(Schindler);-Gov. Ex. 02-500. Warner caused NCC to 
issue checks payable to AMR, a company controlled by 
alleged co-conspirator Alan Drazek, amounting to one 
third of the proceeds Warner received from American 
Decal. Tr. at16910 (Schindler); Gov. Ex. 02-501. Warner 
sent these checks to Mr. Udstuen, who in turn sent them 
to AMR. Tr. at 1165~51 (Udstuen). Drazek would then· 
cash the checks, keeping some money for himself and 
delivering the balance in cash toUdstuen. Tr. at 11663 
(Udstuen). 

Warner and Udstuen used a similar process for 
checks Warner received from IBM in connection with the 
computer-services contract. The IBM payments were 
placed in the bank account of another company that 
Warner controlled, Omega. Consulting Group Ltd. 
("Omega"); Warner caused Omega to issue checks 
payable to AMR; and Drazek cashed the checks, keeping 
some money for himself and delivering the rest to 
Udstuen. Tr. [*75] at 16916 (Schindler); Tr. at 11663 
(Udstuen); Gov. Exs. 04-500, 04-501. The money that 
Warner received from American Decal and IBM 
constituted the "proceeds" of the alleged scheme to award 
public contracts to Warner's lobbying clients while 
Warner and others provided gifts and other benefits 
intended to influence Ryan in the performance of his 

official acts. See Indict. Count II. The jury could fairly 
conclude that disguising the origins of these proceeds 
amounted to money laundering. See Boscarino, 437 F3d 
at 636. 

Warner also contends that the government failed to 
establish that the payments to AMR were the net rather 
than the gross proceeds of Warner's misconduct, citing 
United States v. Scialabba, 282 F.3d 475 (7th Cir. 2002). 
Warner Rule 29 Mot. at 9. This court previously rejected 
this argument in response to Warner's motion to dismiss 
Counts Fifteen and Sixteen of the Indictment. See United 
States v. Warner, 292 F. Supp. 2d 1051, 1066 (N.D. III. 
2003). As this court previously discussed, Scialabba's 
holding was predicated on the nature of the underlying 
crime, (gambling), which made it difficult to distinguish 
the crime [*76) itself from the proceeds of the crime. 
Scialabba, 282 F3d at 475 ("We conclude that, at least 
when the crime entails voluntary, business-like 
operations, 'proceeds' must be net income; otherwise the 
predicate crime merges into the money laundering .... "). 
In Scialabba, the government charged the· defendants 
with violating § 1956(a)(J) by using the money they 
received from video-poker machines to pay for the 
expenses of their business, such as "leasing' the video 
poker machines and obtaining amusement licenses for 
them from the state." Id. at 476. The Seventh Circuit 
likened this argument "to saying that every drug dealer 
cornmits money laundering by using the receipts from the 
sales to purchase more stock in trade." Id. By contrast, 
the NCC and Omega payments to AMR were not the 
costs of doing business. According· to the Indictment, 
Warner directed NCC and Omega to issue checks payable 
to AMR so that Udstuen would receive a portion of the 
money without being publicly linked to Warner. AMR 
served no discernable function in this series of 
transactions other than to disguise the provenance of the 
proceeds. Accordingly, there is no difficulty 
distinguishing [*77] the underlying crime from the 
subsequent transactions in the proceeds of the crime. 

B. Sufficiency of the Evidence of Concealment 

[HN22] To convict Warner under 18 u.s.c. § 
1956(a)(1)(B)(i), the government was required to prove 
that Warner "conducted a fmancial transaction knowing 
that the property involved in the transaction was illegally 
derived and knowing that the transaction was designed in 
whole or in part to conceal or disguise the nature, the 
location, the source, the ownership, or the control of the 
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proceeds." United States v. Esterman, 324 F.3d 565, 569 
(7th Cir. 2003). The Seventh Circuit has articulated two 
broad principles governing § 1956 liability. Id at 570. 
First, the focus is on the "transaction in proceeds, not the 
transaction that' creates the proceeds." United States v. 
Mankarious, 151 F.3d 694, 705 (7th Cir. 1998); see also 
Esterman, 324 F.3d at 573 ("[I]t is important, even if 
difficult at times, to ensure that the money laundering 
statute not tum into a money spending statute.") (citation 
and internal quotation marks omitted). Second, the 
defendant must do more [*78) than simply transfer, then 
spend, the proceeds at issue. Esterman, 324 F.3d at 570. 
Rather, the defendant's transactions with the proceeds of 
unlawful activity must be "specifically designed 'to hide 
the provenance of the funds involved.'" ld (quoting 
United States v. Jackson, 935 F.2d 832, 843 (7th Cir. 
1991)). 

Warner argues that the AMRJUdstuen transactions 
do not demonstrate an intent to conceal the proceeds of 
unlawful activity, as the two companies transferring 
money to AMR (NCC and Omega) were legitimate 
companies with undisguised ties to Warner. Warner Rule 
29 Mot. at 8 [HN23) Using sham companies to transact 
business using the proceeds of unlawful activity is one 
way the government may demonstrate an intent to 
conceal. See, e~g., Esterman, 324 F.3d at 573 (listing 
types of circumstantial evidence that may show an intent 
to conceal). But it is not the only way. Mr. Udstuen 
testified that Warner offered to give him a portion of the 
money that he (Warner) received from contracts with the 
Secretary of State's Office. Tr. at 11621-22 (Udstuen). 
Udstuen was concerned, however, that accepting money 
directly from Warner would jeopardize [*79) Udstuen's 
position at the Illinois State Medical Society. Tr. at 11628 
(Udstuen). In order to conceal the fact that he was 
receiving money from Warner, Udsteun proposed using 
AMR as a conduit for Udstuen's portion of the American 
Decal and IDM money, and Warner agreed to this 
arrangement. Tr. at 11629, 11646 (Udstuen). AMR's only 
function in this series of transactions was to disguise the 
source of the money that Udstuen was receiving. See 
Esterman, 324 F.3d at 573 [HN24] (intent to conceal 
may be shown by the "use of third parties to conceal the 
real owner, or engaging in unusual financial moves 
culminating in a transaction. "). Cf United, States v. 
Blankenship, 382 F.3d 1110, 1129 (11th Cir. 2004) 
(defendant offered uncontradicted testimony that he used 
a separate, "dba" bank account to deposit proceeds 
because his bank would not permit him to deposit the 

checks into his personal account). This record stands in 
sharp contrast to the cases Warner cites where the 
defendant did little more than spend or transfer (more or 
less conspicuously) the proceeds, of his or her unlawful 
behavior. 10 The court concludes that the evidence was 
sufficient to support Warner's [*80) money-laundering 
convictions. 

10 Cf Esterman, 324 F.3d at 571; United States 
v. Corchado-Peralta, 318 F.3d 255,259 (1st Cir. 
2003); United States v. Olaniyi-Oke, 199 F.3d 
767, 770-71 (5th Cir. 1999); United States v. 
Herron, 97 F.3d 234, 237 (8th Cir. 1996)("[T]he 
money-laundering statute should not be used as a 
money-spending statute.") (citation and internal 
quotation omitted); United States v. Rockelman, 
49 F.3d 418, 422 (8th Cir. 1995); United States v. 
Dimeck, 24 F.3d 1239, 1246 (lOth Cir. 1994); 
United States v. Sanders, 928 F.2d 940, 945 (lOth 
Cir.1991). 

Warner makes one further, technical challenge to the 
Indictment: He contends that the reference in Count 
Fifteen to the extortion statute is inappropriate because 
there is no allegation that IDM was an extortion victim. 
Warner Rule 29 Mot. at 10; cf Indict.. Count XIV 
(charging Warner with ,extortion in connection with the 
validation [*81) stickers contract). Assuming the 
reference in Count Fifteen to § 1951 was inappropriate, 
the error is harmless as the mail fraud charges referenced 
in the same Count formed a sufficient basis on which to 
conclude that the government satisfied the "unlawful 
activity" element of the money-laundering statute. 

V. There Was Sufficient Evidence to Support 
Defendant Warner's Conviction for Illegal 
Structuring 

Defendant Warner was convicted of one count of 
purposefully structuring transactions to avoid CTR 
requirements in violation of 31 Us.c. § 5324(a)(3). On 
July 31, 1997, Warner caused two checks to be written -- . 
one for $ 9,000 and one for $ 5,000 -- on Omega 
Consulting's bank account, the account into which 
Warner placed money he received from IDM. Tr. at 
12495-96 (Karcazes); Gov, Ex. 08-039; Tr. at 16916 
(Schindler). Warner later cashed these checks on August 
4, 1997 and August 5, 1997 at two different North 
Cornmunity Bank branches. Tr. at 12495-96 (Karcazes); 
Gov. Ex. 08-039. Warner contends that the evidence was 
insufficient to support the jury's fmding that he acted 
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purposefully to avoid CTR requirements. Warner Rule 29 
Mot. at 12; Post-Trial [*82] Mot. at 25-26. Specifically, 
Warner argues that the fact of structuring transactions 
cannot be used. to infer an intent to violate the statute. 
Warner Rule 29 Mot. at 12. 

Warner relies exclusively on cases applying the 
"willfulness" requirement before Congress amended the 
anti-structuring statute in response to RatzlaJ v. United 
States, 510 US. 135. 114 S. Ct. 655. 126 L. Ed. 2d 615 
(1994). See, e.g.. United States v. Vazquez, 53 F.3d 1216, 
1222 (11th Cir. 1995). In Ratzlaf, the Supreme Court 
held that Congress' use of the word "willfully" in 31 
Us.c. §§ 5322(a} & 5324(a)(3) required the government 
to prove that the defendant knew that his conduct was 
unlawful, not simply that he acted to avoid the financial 
institution's reporting requirement. 510 Us. 135, 146-48, 
114 S. Ct. 655, 126 L. Ed. 2d 615 (1994); see also United 
States V. Obiechie, 38 F.3d 309, 313 (7th Gir. 1994). 
Congress subsequently amended the statute to eliminate 
the reference to "willfulness." United States v. Griffin, 84 
F.3d 912, 923 n.7 (7th Cir. 1996). [HN25] The statute 
now requires the government to prove that the defendant 
acted purposefully to evade the bank's CTR requirement, 
[*83] not that the defendant knew that such conduct was 
unlawful. United States V. Pang. 362 F.3d 1187, 1193 
(9th Cir. 2004). Under the amended anti-structuring 
statute, the fact of structuring' may well support the 
inference that the defendant acted purposefully to avoid 
the bank's CTR obligations. See, e.g., United States V. 

Cassano, 372 F.3d 868,879 (7thCir. 2004) (vacated on 
other grounds by Cassano V. United States, 543 Us. 
1109. 125 S. Ct; 1018, 160 L. Ed. 2d 1037 (2005)) 
(inferring knowledge of an intent to avoid CTR 
obligations from, among other evidence, a large number 
of transactions under $ 10,000); United States V. 

MacPherson, 424 F.3d 183, 192 (2d Cir. 2005). 11 

11 See also United States V. Ismail, 97 F.3d 50, 
56 (4th Cir. 1996) (Applying pre-amendment 
statute, but inferring knowledge of bank's 
reporting obligations and intent to avoid CTR's 
from circumstantial evidence that defendants 
knew of the obligation and multiple transactions 
"just under $ 10,000"); United States V. Wynn, 
314 Us. App. D.C. 35, 61 F.3d 921, 927-28 (D.C. 
Cir. 1995) (Applying pre-amendment statute, but 
noting that using multiple checks under $ 10,000 
to satisfY a single debt "created an inference that 
[the defendant] was motivated to avoid the 

reporting requirement. If). 

[*84] Warner served on North Community Bank's 
Board of Directors from 1998 to 2002. Tr. at 12483 
(Karcazes). Warner's co-member on the Board, George 
Karcazes, testified that North Community maintained and 
regularly updated a "Bank Secrecy Policy" which 
discussed the bank's obligation to file CTR's for 
transactions in excess of $ 10,000 cash. Tr. at 12488 
(Karcazes). Policy updates were approved by the Board 
of Directors, including Warner. Tr. at 12490-93 
(Karcazes). In light of his many years as a North 
Community Director, and the fact that the CTR 
requirement was discussed in the Bank Secrecy Policy 
that Warner approved, the jury could have reasonably 
concluded that Warner was aware of the bank's reporting 
obligation. Moreover, the nature of Warner's transactions 
support the inference that he intended to avoid the bank's 
disclosure obligation. Warner caused two checks to be 
written on the same day in amounts under the $ 10,000 
.threshold. 12 Warner subsequently cashed the checks on 
consecutive days at two separate North Community bank 
locations within one week of causing the checks to be 
written. The evidence further established that during 1997 
Warner made numerous large withdrawals without [*85] 
ever exceeding the $ 10,000 threshold. Gov. Ex. 08-510; 
Tr. at 17232-33 (Schindler); see MacPherson, 424 F.3d 
at 191-92. Together with the circumstantial evidence that 
Warner was aware of the CTR requirement, the jury 
could have reasonably inferred from this pattern of 
behavior that Warner acted purposefully to avoid 
triggering the bank's disclosure obligation. 

12 The government speculates that Warner may 
have used the cash withdrawals to "take care of 
Ryan." Gov't Resp. at 48. Neither the source of 
the proceeds nor the purpose for which they were 
withdrawn, however, is material to § 5324 
liability. It is enough to sustain a conviction under 
the anti-structuring statute that defendant 
purposefully structured a transaction to avoid the 
reporting requirement, whatever ultimate purpose 
the defendant hoped. to accomplish by not 
drawing unwanted attention to the transaction. See 
United States V. Gabel, 85 F.3d 1217, 1223 (7th 
Cir. 1996) ("The reporting requirement is central 
to this offense; it would make no difference to the 
Treasury if someone illegally structured a 
transaction to avoid reporting an exceptionally 
generous gift that fell above the $ 10,000 

A-000472 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (420 of 448)



Page 29 
2006 U.s. Dist. LEXIS 64085, *85; 98 AF.T.R.2d (RIA) 7074 

threshold, or if she wanted to avoid reporting the 
receipt of illegal proceeds."); United States v. 
Gibbons, 968 F.2d 639,645 (8th Cir. 1992) (liThe 
focus of the statute is on the structuring person's 
conduct, not on the reason why he did not want 
the transaction report filed. H). 

[*86] VI. Defendant Warner's Trial Was Properly 
Joined with Defendant Ryan's 

Defendant Warner requests a new trial on the 
grounds that the court should have granted his request for 
severance. Warner Post-Trial Mot. at 1,8. Warner made 
numerous motions for severance both before and during 
the trial, beginning in January 2004 when counsel for the 
newly-indicted and joined Ryan requested that Warner's 
original trial date of February 23, 2004, be reset, allowing 
the Ryan defense team time to prepare. United States V. 

Warner,2004 u.s. Dist. LEXIS 15727, No. 02 CR 506, 
2004 WL 144125, at *1 (N.D. 1lI. Jan. 16, 2004). This 
court denied Warner's implied request for a severance, 
finding at that time that Warner could show neither 
evidentiary or substantive prejudice from a delay and that 
trying Ryan imd Warner separately would tax both the 
government's and the court's resources significantly. 2004 
u.s. Dist. LEXIS 15727 at *5. 

Prior to trial in February 2004, Warner again moved 
for severance. Warner, 2004 U.S. Dist. LEXIS 15727, 
2004 WL 1794476, at *23. He noted that Ryan was 
named as the sole defendant in nine of the indictruent's 
twenty-two counts. Id at *24. Of these, the court 
observed that Counts Six and Ten, related [*87] to the 
South Holland lease and Grayville prison mail-fraud 
sequences, were sufficiently similar to Counts Two, 
Three, Four, Five, Seven, Eight, and Nine -- mail-fraud 
sequences with which Warner was allegedly involved -
so as not to require severance. Id Further, the court 
concluded that any prejudice to Warner arising from the 
court joining these counts could be addressed through 
limiting instructions to the jury. Id With respect to the 
remaining seven false statement and tax counts levied 
against Ryan alone, the court noted that severance 
remained inappropriate so long as the evidence related to 
these counts was relatively brief and presented at the end 
of the government's case. Id In the alternative, the court 
said it would consider bifurcating these counts and trying 
them to the same jury after it had returned a verdict on 
the mail fraud and RICO counts. Id Such a procedure 
would alleviate Warner's confrontation concerns arising 

from the introduction of Ryan's purportedly false 
statements that he appointed Warner to the McPier Board 
on the recommendation of another member; that he never 
discussed the Joliet lease or SOS Office leases with 
Warner or had any [*88] personal knowledge that 
Warner profited from those leases; and that he had no 
personal [mandaI relationship with Warner. Id On the 
other hand, the court also noted that none of Ryan's 
statements pertaining to Warner were in fact inCUlpatory . 

. Id Finally, the court did not believe that a Warner-only 
trial would mean that his trial would be free of hardships, 
including extensive press coverage, attributable to 
co-defendant Ryan's notoriety. Id. & n.16. 

Warner again requested severance or bifurcation of 
the Ryan-only counts in 2005. United States v. Warner. 
396 F. Supp. 2d 924, 933 (ND. III 2005). With respect 
to the court's ruling on Counts Six and Ten, Warner 
argued that the similarity between the Ryan-only mail 
fraud counts and the mail-fraud counts involving both 
Defendants exacerbated rather than alleviated the 
possibility of juror confusion. Id The court stood by its 
earlier ruling, observing that there was no reason to 
believe that the jury would disregard an instruction to 
consider the evidence related to each count separately. Id 
at 935-36. The court, however, reserved a ruling on 
Warner's request for bifurcation of the [*89] Ryan-only 
tax and false-statement counts; pending clarification from 
the government on how much evidence it intended to 
introduce to prove those charges. Id. at 936. 

Warner renewed his motion to sever and re-raised 
these arguments several more times during the course of 
the triaL Def. Warner's Mot. to Bar Proof at the Joint 
Trial and Renewed Mot. for Severance, 0119/06, at I; 
Def. Warner's Renewed Motion for Severance at the 
Close of the Government's Case, 02102106, at 1; Def. 
Warner's Renewed Motion for Severance at the Close of 
the Defendant's Case, 02123/06, at 1. Ultimately, this 
court did not grant Warner severance or bifurcation; 
however, the court addresses the arguments raised in 
these briefs to the extent that they remain relevant. 

Warner argues that this court erred in denying his 
requests for severance or bifurcation. He contends, fIrst, 
that joinder was impermissible because "[t]he indictment 
does not show, nor has the government established. the 
existence of a single overarching conspiracy involving 
both defendants." Def. Warner's Renewed Motion for 
Severance at the Close of the Government's Case, 
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0212/06, at 5. Second, Warner argues that he was 
prejudiced [*90] by the abundance of evidence that was 
adinitted solely against Ryan that would not have been 
adinitted against him alone.Id at I. Third, Warner argues 
that the evidence the government introduced against 
Ryan on the false-claims counts violated Warner's 
constitutional right to confrontation.Idat 5. 13 

13 Because Warner was tried with a public 
official, Warner also contends that, in addition to 
sorting out what evidence applied to which 
Defendant, the jury was also tasked with making 
the difficult determination of which legal duties 
applied to which Defendant. Def. Warner's 
Renewed Motion for Severance at the .Close of the 
Government's Case, 0212/06, at 4. Although the 
court did instruct the jury on these matters, 
Warner contends that these jurors proved 
themselves incapable of following such 
instructions. Warner Post-Trial Mot. at 9. The 
court will address this argument in the section on 
juror-related issues. See infra Part IX.G. 

[HN26J Defendants may be joined in a single 
indictment where they are "alleged [*91J to hav.e 
participated in the same act or transaction, or in the same 
series of acts or transactions, constituting an offense or 
offenses." FED. R. CRlM P. 8(b). The propriety .of 
joinder is assessed from the face of the indictment and 
not based on the evidence actually adduced at trial. 14 

Lanas, 324 F3d at 899. Thus, Warner's first argument is 
without merit. The court determined that the Second 
Superseding Indictment charged Warner and Ryan with a 
single overarching conspiracy and a single scheme to 
defraud, Warner, 2004 U.S. Dist. LEXIS 15727, 2004 WL 
144125 at *1, and stands by its original determination 
that joining Warner and Ryan accords with the Federal 
Rules. 

14 It is possible that Warner's reference to the 
evidence adduced at trial is an invocation of a 
claim of "retroactive misjoinder," a circumstance 
in which the government alleges a link between 
charges or defendants in the indictment, but never 
actually introduces any evidence to substantiate 
that allegation, and the defendant is prejudiced as 
a result. See United States v. Velasquez, 772 F.2d 
1348, 1354-55 (7th Cir. 1985). The court's 
determination .that the evidence adduced at trial 
provided a reasonable basis for jury to convict on 

Count One and discern a single scheme to defraud 
the State of Illinois defeats any such argument 
here. 

[*92] [HN27] The Rules do authorize severance 
where the court determines that, nonetheless, "joinder ... 
of defendants in an indictment ... or ... for trial appears 
to prejUdice a defendant. ... " FED. R. CRlM P. 14(a). 
The Supreme Court in Zajiro V. United States explained 
that "when defendants properly have been joined under 
Rule 8(b), a district court should grant a severance under 
Rule 14 only if there is a serious risk that a joint trial 
would compromise a specific trial right of one of the 
defendants, or prevent the jury from making a reliable 
judgment about guilt or innocence." 506 U.s. 534, 539, 
113 S. Ct. 933, 1221. Ed 2d 317 (1993). Furthermore, 
"[b ]ecause Rule 14 assigns to the district court the task of 
balimcing the cost of multiple trials against the' possible 
prejudice inherent in a single trial ... [i]n order to prevail 
on this issue, a defendant must demonstrate that the 
denial of severance caused him actual prejudice that 
deprived 'him of his right to a fair trial; it is insufficient 
that separate trials would have given a defendant a better 
opportunity for an acquittal." United States v. Rollins, 
301 F3d 511, 518 (7th Or. 2002) [*93J (internal 
quotation marks and citations omitted). 

Having presided over the lengthy trial in this case, 
the court is not persuaded that Defendant Warner was 
prejudiced by the "!lbundance of evidence that was 
adinitted solely against Co-defendant Ryan." Def. 
Warner's Renewed Motion for Severance at the Close of 
the Government's Case, 0212106, at 1. Warner's brief 
includes a two-and-a-haif page list of evidence he urges 
would not have been admissible had he been tried 
without Ryan. Id at 2-4. The government responds by 
observing that this lengthy trial involved the testimony of 
more than 100 witnesses and the introduction of more 
than 1,000 exhibits, the majority of which pertained to 
both Defendants. Gov't Reply at 57. Even if this were not 
the case, that .the evidence against Ryan was 
proportionally greater the evidence against Warner, 
standing alone, would not be a ground for severance. 
Diaz, 876 F.2d at 1344,1357. 

Moreover, Warner's list of Ryan-only evidence 
overstates the potential prejudice. [HN28] In both mail 
fraud and conspiracy cases, evidence of one defendant's 
acts in furtherance of the scheme or conspiracy are 
adinissible against any other participant in the [*94] 
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scheme or conspiracy, even if such a participant did not 
specifically know what bis co-defendant was doing. 
Adeniji, 221 F.3d at 1027. Thus, where evidence 
pertaining to counts in which Ryan alone was named also 
dealt with the single conspiracy set out in Count One or 
the overarching conspiracy laid out in Counts Two 
through Ten, that evidence would also have been 
admissible against Warner even in a separate trial. The 
government also correctly notes that Ryan's tax and false 
statement charges' flowed from the overarching 
conspiracy and scheme to defraud and that the evidence 
introduced against Ryan only to support those counts was 
not inflammatory or otherwise obviously prejudicial to 
Warner. Gov't Resp. at 57. The court is sympathetic to 
Warner's position that he should not be found guilty by 
association. Warner Post-Trial Mot. at 12. [HN29] Under 
the law 'of conspiracy, Warner is in fact accountable for 
the acts of his associates. 

Warner also suggests that the intense media coverage 
and notorietY attendant with sharing a c9urtroom with a 
prominent public official would not have developed, had 
the court granted Warner's request for severance. Warner 
Post-Trial Mot. at 13. [*95] Respectfully, the court 
suggests that recent experiences -- including the criminal 
prosecutions of Scott Fawell, a few years ago, and, more 
recently, Robert Sorich -- suggest otherwise, and dispel 
the notion that the absence of the prominent public 
official popularly. associated with a particular defendant 
would dim the media spotlight or dull the public's 
interest. 

Finally, Warner argues that the denial of severance 
compromised his right to confrontation. Warner 

. Post-Trial Mot. at 11. Warner notes that the government 
proved its false statements charges against Ryan in part 
by introducing out-of-court statements Ryan made about 
Warner, and argues that the court's instructions to the jury 
not to consider those statements as evidence against 
Warner were inadequate under Bruton v. United States, 
391 Us. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968) 
("holding that [HN30] a defendant is deprived of his Sixth 
Amendment right of confrontation when the facially 
incriminating confession of a nontestifying codefendant 
is introduced at their joint trial, even if the jury is 
instructed to consider the confession only against the 
codefendant.). Warner further argues that the Supreme 
Court's recent decision in Davis v. Washington, 126 S. Ct. 
2266, 165 L. Ed. 2d 224 (2006) [*96] controls because 
Ryan's statements to the FBI and the U.S. Attorney 

constitute "testimonial evidence" that should have been 
barred absent the opportunity to cross~examine. Warner 
Reply at 5; see Crawford v. Washington, 541 Us. 36, 
53-54, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004) 
(holding that the Sixth Amendment bars the admission of 
testimonial statements of a nontestifying witness unless 
the witness is unavailable and the defendant had a prior 
opportunity for cross-examination). 

In this case, the court carefully excluded all of 
Ryan's out-of-court statements referring to Warner except 
uncontested background statements and statements 
deemed noninculpatory. Tr. at 17903-05 (01125/06). 
Because the statements that were admitted were not 
inCUlpatory, they do not raise Confrontation Clause 
issues. See Richardson v. Marsh, 481 Us. 200, 207-08, 
107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987) (distinguishing 
Bruton as applying only when a codefendant's 
out-of-court statement is so expressly and powerfully 
incriminating on its face that an "overwhelming 
probability" exists that the jury caunot disregard the 
incriminating reference). Moreover, the statements were 
not introduced for the truth of the matter asserted; to the 
contrary, [*97] the government contended Ryan's 
statements· were untruthful. Thus, as to Warner; the 
statements are not hearsay and do not implicate the 
Confrontation Clause. See Crawford, 541 US. at 59 n.9 
[HN31] (liThe [Confrontation] Clause also does not bar 
the use of testimonial statements for purposes other than 
establishing the truth of the matter asserted.") (citing 
Tennessee v. Street, 471 Us. 409, 414, 105 S. Ct. 2078, 
85 L. Ed. 2d 425 (1985)). 

Because Ryan's out-of-court statements admitted into 
evidence are neither inCUlpatory nor hearsay, the court 
need not reach Warner's. argument that the statements 
should have been barred because they were "testimonial" 
under Davis. Warner Reply at 5. In Davis, the Court 
explained that [HN32] only the "testimonial statements" 
of a hearsay declarant implicate Crawford. 126 S. Ct. at 
2273 (quoting Crawford, 541 US. at 53-54). The Court 
defined "testimonial" as statements made in response to a 
police interrogation, the primary purpose of which "is to 
establish or prove past events potentially relevant to later 
criminal prosecution" rather than assist police in dealing 
with an ongoing emergency. ld. at 2273-74; see United 
States v. Tolliver, 454 F.3d 660, 665 (7th Cir. 2006) 
[*98] (defming "testimonial" statements as those a 
declarant makes "in anticipation of or with an eye toward 
a criminal prosecution."). Warner argues that Ryan's 
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statements to the FBI and the U.S. Attorney clearly fall 
within that definition. Warner Reply at 5. But whatever 
its merits, his argument is inapplicable here, where the 
statements were not offered for their truth. Neither Davis 
nor Crawford applies to bar non-hearsay evidence, See 
Tolliver, 454 F.3d at 666 (discussing Davis and 
emphasizing that the testimonial versus nontestimonial 
issue was irrelevant, and Crawford not implicated, where 
out-of-court statements were offered for context and not 
for their truth; admission of such statements "does not 
offend the Confrontation Clause because the declarant is 
not a witness against the accused."). The court thus 
concludes that the Confrontation Clause is not implicated 
here. 

VII. Jury Instruction Challenges 

A. The Court Properly Gave the Jury a Pinkerton 
Instruction 

Defendant Ryan argues that the court erred in giving 
the jurors, a so-called Pinkerton instruction. The disputed 
instruction stated, in part, as follows; [*99] 

A conspirator is a person who 
knowingly and intentionally agrees with 
one or more persons to accomplish an 
unlawful purpose. A conspirator is 
responsible for offenses committed by his 
fellow conspirators if he was a member of 
the conspiracy when the offense was 
committed and if the offense was 
committed in furtherance of and as a 
foreseeable consequence of the 
conspiracy. 

Final Jury Instr. at 73. The instruction went on to direct 
the jurors, if they found Ryan guilty of the conspiracy 
charged in Count One, to find him guilty of each of the 
mail fraud counts applicable to Ryan, provided that the 
government also proved that the offense was committed: 
'~(a) by his fellow conspirators in furtherance, and as a 
foreseeable consequence, of the conspiracy charged in 
Count 1, (b) while defendant Ryan was a member of the 
conspiracy charged in Count I." Id A separate paragraph 
gives the same instruction with respect to Warner. Ryan 
does not contend that this instruction misstates the law; 
rather, he' argues that Pinkerton instructions are 
inappropriate in RICO cases and that the instruction in 
this case was confusing because neither the indictment 

nor the proof in the case [* 100] was premised on 
vicarious conspiratorial liability. Ryan Post-Trial Mot. at 
52-53. 

[HN33] The RICO statute does not preclude the use 
of Pinkerton instructions, and the Seventh Circuit has 

. stated that the use of such instructions in RICO cases is 
not "wrong or improper." Neopolitan, 791 F.2d at 504 
n. 7; see also United States v. Campione, 942 F.2d 429, 
437-38 (7th Cir. 1991). The Pinkerton instruction given 
to the jury in this case closely tracked the Seventh 
Circuit's pattern instruction, and accurately states the law 
with respect to co-conspirator liability. There is, 
therefore, no basis for requiring a new trial in the 
substance of the instruction itself, nor in the fact that it 
was given in the context of a case containing a RICO 
conspiracy charge. 

.'. Nevertheless, Ryan contends that the jury received 
mixed signals about whether the govemment was 
pursuing" a direct or vicarious liability theory. As Ryan 
points out, th~ Indictment does not charge Ryan with 
conduct in which only Warner participated directly (e.g., 
extortion, money laundering and illegal structuring), and 
vice versa. Moreover. the court instructed the jury 
throughout the trial that [*101] particular evidence 
pertained only to Ryan, not Warner. See, e.g., Tr. at. 
14564 (01104/06). Ryan assumes that the jury took from 
the Indictment and the limiting instructions a broad 
rejection of vicarious Hability, which the Pinkerton 
instruction confusingly contradicted. 

The court believes that this argument is speculative 
and overstates the impact of the limiting instructions, 
which were necessarily narrow and fact-specific. There is 
no reason to conclude that the jury inferred from one or 
more of these instructions that vicarious liability did or 
did not apply to the case as a whole. Ryan's argument is 
further undercut by the fact that the Pinkerton instruction 
concerns a theory of liability, not a substantive crime or 
defense. So, while Ryan is correct that the government's 
arguments at trial tended to emphasize Ryan's personal 
participation in the alleged schemes, a vicarious-liability 
theory was not incompatible with the evidence presented 
at trial. Cf Humphrey v. Staszak, 148 F.3d 719, 723-24 
(7th Cir. 1998) (trial judge committed reversible error by 
instructing the jury regarding an entrapment defense that 
had not been pursued by the § 1983 plaintiff [* 102] and 
for which there was no evidence in the record). Under the 
rule established in Pinkerton, the government could have 
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placed greater emphasis on Ryan's liability for the actions 
of his co-conspirators, but chose not to. The court does 
not believe that that decision confused the jury or 
prejudiced Ryan. 

The jury did state at one point during deliberations 
that they found the Pinkerton instruction "ambiguous." 
Tr. at 24022-23 (03/16106). The jury's confusion appears 
to have arisen from the language of the instruction itself, 
which, as previously discussed, closely tracks the 
Seventh Circuit's pattem instruction, and not with the 
concept of vicarious liability generally, or how that 
concept relates to the limiting instructions that the jury 
received regarding particular evidence. This court's 
response fully addressed the specific question that the 
jurors posed, that is, whether they could "skip" Counts 
Two through Nine. The answer was "no." 15 Ryan points 
out that the reconstituted jury did not pose this question 
again, and speculates that the jury must have either 
remained confused about the instruction or improperly 
discussed the court's response to the previous note. This 
[*103] is pure speculation, as the course of the 
reconstituted jury's deliberations could have proceeded in 
any number of directions such that the question never 
arose. As with the many other instructions that the 
reconstituted jury did not specifically inquire about, the 
court presumes that the jury understood the instruction. 
See United States v. O'Neill, 116 F.3d 245,249 (7th Cir. 
1997) ("[HN34] We presume that juries understand and 
follow jury instructions."). Certainly, the court has no 
basis to abandon that presumption in this case. The court 
concludes that the Pinkerton instruction was both an 
accurate statement of the law and appropriate under the 
circumstances ofthis case. 16 

15 This court's full response to the jurors' 
question was as follows: 

You are to consider the evidence 
as to each count separately and 
reach a verdict as to each count 
separately. Thus, whether you find 
a defendant guilty or not guilty of 
Count 1, you must still consider 
the evidence and reach a verdict as 
to each of Counts 2 through 10. I 
remind you to consider all of the 

. instructions you have been givel1. 

Letter from Court to Jurors of 3/20106. 

[*104} 
16 Accordingly, the court does not reach the 
government's argument that Warner waived, and 
Ryan forfeited, their objections to the Pinkerton 
instruction. Gov't Resp. at 68. 

B. The Court Properly Gave the Jury a Partial 
"Ostrich" Instruction 

At the government's request, the court gave an 
"ostrich" instruction but l.imited the instruction to the 
charge relating to the diversion of state resources. With 
respect to that charge only, the jury was instructed that it 
could "infer knowledge from a combination of suspicion 
and indifference to truth." Final Jury Instr. at 27. 
Defendant Ryan argues that it was error to give any 
"ostrich" instruction at all, and further contends that the 
jury could not have performed the "mental gymnastics" 
required to apply the instruction to some matters but not 
others. Ryan Post-Trial Mot. at 55-58. [HN35] An ostrich 
instruction is appropriate "when a defendant claims a lack 
of guilty knowledge and where there are facts and 
evidence which support an inference of deliberate 
ignorance." United States v. Lennartz, 948 F.2d 363, 369 
(7th Cir. 1991) (internal [*105] quotation marks 
omitted); see also United States v. Carrillo, 435 F.3d 
767, 780 (7th Cir. 2006). The focus is on the defendant's 
state of mind, not on what an objectively reasonable 
person might do in the same context. Carrillo, 435 F.3d 
at 781 ("[T]he focus is on what the defendant knew and 
whether the defendant knew enough to support an 
inference that he or she remained deliberately ignorant of 
facts constituting criminal knowledge."). 

While the government did present evidence and 
make arguments conceming Ryan's direct knowledge and 
participation in diverting state resources for personal and 
political ends, there was also evidence in the record Ryan 
deliberately avoided obtaining that knowledge. See 
United States v. Carrillo, 269 F.3d 761, 769 (7th Cir. 
2001) (liThe government is not precluded from presenting 
evidence of both an actual knowledge theory and a 
conscious avoidance theory."). In 1992, Mr. Fawell 
directed state employees to perform work on Bruce 
Clark's campaign for state representative. Tr. at 3167 
(Fawell). One of those employees, Brad Roseberry, was 
summoned to a meeting with Fawell, Ryan and others. 
Tr. at 14273 [*106] (Roseberry). When another state 
employee, Scott Wiseman, suggested that Roseberry take 
a "leave of absence" from his state employment while 
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working on the Clark campaign, Rosebeny testified that 
Fawell said "[n]o, we are not going to do that." Tf. at 
14274 (Rosebeny). Ryan Said nothing. ld at 14274. In 
each of the years 1994-1998, Fawell oversaw the 
diversion of state resources to various political 
campaigns. Tr. at 3180, 3184, 3190 (Fawell). Ryan's 
attorneys argued at trial that Mr. Fawell was responsible 
for diverting these state employees for political purposes, 
and that he acted without Ryan's knowledge and contrary 
to Ryan's 1993 directive to state employees prohibiting 
them from doing political work on state time. Tr. at 
23403-04, 23408 (Ryan Closing). Yet there was evidence 
in the record that when these issues percolated up to 
Ryan, he chose to look the other way while Fawell the 
person who, in December 1994, proposed installing 
someone in the IG department who "won't ask about FR 
(fundraising) tickets" -- handled it. Gov. Ex. 01-019. So, 
for example, when Fawell told Ryan that he had arranged 
fot some Secretary of State employees to be paid for 
work they did in [* 107J connection with 1996 House 
campaigns, Ryan told Fawell that he "[did not] want to 
hear about it." Tr. at 3193 (Fawell). Fawell also testified 
that when a Secretary of State employee, Glen Bower, 
complained to Ryan in 1998 about state employees 
working for CFR, Ryan asked Fawell to "[j]ust work it 
out, will you?" Tr. at 3326 (FaweIl). In response to 
Ryan's request, and after receiving complaints from other 
state employees abo~t Bower, Fawell held a meeting with 
Bower and other state and campaign employees intended 
to make. Bower stop nosing around with respect to the use 
of state employees for campaign work. Tr. at 3355 
(Fawell). In light of these acts of deliberate avoidance, 
the court concludes that the ostrich instruction was 
appropriate. 

Nor is the court persuaded that its decision to limit 
that instruction to the diversion of state resources 
prejudiced either Defendant. This court chose to limit the 
application of the ostrich instruction because it believed 
that, with respect to other factual sequences in this case 
(for example, tax issues), "the facts and evidence [did 
not] support an inference of deliberate ignorance." 
Carrillo, 435 F.3d at 782. As previously [*108] 
discussed, jurors are presumed to understand and to 
follow instructions, and there is no basis in the record to 
conclude that the jury did not do so in this instance. The 
Defendants were further protected from the possibility 
that the jury convicted them for mere negligence by the 
additional instruction that "[a] defendant's association 
with alleged conspirators or persons involved in a 

criminal enterprise is not itself sufficient to prove his 
participation or membership in a conspiracy or criminal 
enterprise." Final Jury Instr. at 31; see Carrillo, 269 F.3d 
at 770 (concluding that any harm resulting from an 
ostrich instruction was lessened by a "mere association" 
instruction). 

C. The Court Properly Denied Defendant Ryan's 
Requested Special Verdict Form 

The jurors in this case returned a verdict form that 
asked the jurors whether each Defendant did or did not 
commit a particular offense, or whether each Defendant 
was guilty or not guilty of a particular count in the 
indictment. Defendant Ryan argues that this verdict form 
was inadequate to assure that the jury was unanimous 
with respect to each element of each offense. 17 Ryan 
Post-Trial Mot. at 58. Before [*109] closing arguments, 
Ryan submitted a proposed special verdict form that 
asked the jurors to make numerous specific factual 
findings for many counts. Ryan's Proposed Verdict Form. 
The court declined to use Ryan's proffered verdict form. 
3/6/06 Order. Ryan contends that without tlie use of a 
specific verdict form, "there is no way of knowing" if the 
jury unanimously agreed as to which particular. conduct 
gave rise to criminal liability. Ryan Post-Trial Mot. at 58. 

17 Defendant Warner does not object to the 
verdict form. 

[HN36] Although permitted, special interrogatories 
or verdicts are "generally not favored in criminal cases." 
United States v. Smith, 938 F.2d 69, 70 (7th Cir. 1991). 
Ryan argues that in "complex" criminal cases, special 
verdict forms are not disfavored and "may even be 
required." Ryan Reply at 25. He cites several cases-none 
from the Seventh Circuit-in which other coUrts of appeal 
found no error in the use of special verdict forms. See 
United States v. Stonejish, 402 F.3d 691, 698 (6th Cir. 
2005); [*110] United States v. Palmeri: 630 F.2d 192, 
203 (3d Cir. 1980); United States v. Huber, 603 F.2d 
387, 394 (2d Cir. 1979). These courts did not, however, 
hold that a district court erred by not using a special 
verdict form; rather, there was no prejUdice to criminal 
defendants where such forms were used. See Stonejish, 
402 F.3d at 698 (finding juror unanimity satisfied despite 
the special verdict form, not because of it); Palmeri, 630 
F.2d at 203 (holding that the trial court did not err in 
giving the jury special interrogatories because defendants 
were not prejudiced by their use); Huber, 603 F.2d at 394 
(noting in passing that the special verdict form helped 
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show that jurors were undivided). 18 

18" Other cases cited by Ryan are inapplicable. In 
United States v. Beros, 833 F.2d 455, .460-63 (3d 
Cir. 1987), the court concluded that a particularly 
complex case "warranted more specific 
instructions regarding jury unanimity," but did not 
address whether a special rather than a general 
verdict form should have been used. In United 
States v. Ham, 58 F.3d 78, 85 (4th Cir. 1985), the 
court expressed no opinion at all as to the district 
court's use of a special verdict form. 

[*111] Contrary to Ryan's position, there is no 
requirement that a district court use a defendant's 
proffered special verdict form, even in complex cases. 
See United States v. Sababu, 891 F.2d 1308, 1325 (7th 
Cir. 1989); Smith, 938 F.2d at 70; see also United States 
v. Ogando, 968 F.2d 146, 149 (2d Cir. 1992) (noting the 
benefits of special interrogatories in "particularly 
complex criminal cases," but finding their use within the 
"broad discretion of the district court" and affirming the 
district court's decision not to use special interrogatories 
submitted by the defendants). In Sababu, a conspiracy 
case, the Seventh Circuit rejected the defendants' 
argument that special verdict forms were needed to 
ensure juror unanimity as to which conduct constituted 
the defendants' conspiracy: "The defendants provide us 
with no cases or other authority-and we can find none on 
our own-that require a district court to provide a jury with 
proffered special verdict forms." 891 F.2d at 1325. The 
court there found the unanimity requirement satisfied by 
an instruction that the jurors unanimously agree that the 
defendants were part of the conspiracy, [* 112] and as to 
the objects of the conspiracy. Id. at 1326. 

This court acknowledges that special verdict forms 
may be beneficial in certain complex criminal cases, and, 
as noted, the court was not opposed in principle to using 
such a form in this case. The court, however, found 
Ryan's proffered 68-page verdict form "cumbersome, 
overly detailed, and potentially confusing." 3/6/06 Order. 
Indeed, many of the factual findings that Ryan asked the 
jury to make had no apparent purpose. In light of the 
general disfavor of special verdict forms in this circuit, 
and given the lack of any requirement to use such forms, 
the court concluded that the potential for harm from 
Ryan's proffered form far outweighed any benefit from 
its use. 

The court" is satisfied that the general verdict forms 

returned by the jury adequately protected Ryan's right to 
a unanimous verdict. At the jury instructions conference, 
the court directed the government to modify its proposed 
general verdict form to include some factual detail as to 
each count of the indictment, to help the jurors identify 
the counts and to avoid confusion. The court accepted the 
government's revised version. In addition, as in Sababu 
[* 113] ,the court gave specific instructions on unanimity 
in addition to the customary instructions that the verdict 
be unanimous and that every element of every offense be 
proved beyond a reasonable doubt. For example, for 
Counts Eleven and Twelve, alleging false, fictitious or 
fraudulent statements by defendant Ryan, the court 
instructed the jury that it must unanimously agree on 
which statement was false, fictitious, fraudulent. Final 
Jury Instr. at 109. In light of the additional information 
on the general verdict forms and the instructions on 
unanimity, the general verdict forms were sufficient. 

D. The Court Properly Instructed the Jury With 
Respect to the RICO Conspiracy Offense 

Defendant Ryan also argues that he was deprived of 
his right to unanimous juror agreement on every element 
of every offense because the court did not instruct the 
jurors that they must unanimously agree on which 
conduct constituted the predicate racketeering acts 
implicated in the RICO conspiracy charge (Count 1). 
Ryan Post-Trial Mot. at 60-61. The court disagrees. 

[HN37] Jury instructions, when viewed as a whole, 
"must treat the issues fairly and accurately. United States 
v. O'Malley, 796 F.2d 891, 897 (7th Cir. 1986). [*114] 
In this case, the court utilized the Seventh Circuit pattern 
jury instructions for the section 1963(d) RICO conspiracy 
charge, which do not include any direction that jurors 
unanimously agree on which predicate acts gave rise to a 
pattern of racketeering activity. Fed. Crim. Jury Instr. 7th 
Cir. § 1962(d). The pattern instructions include unanimity 
instructions only for a substantive RICO charge under 
section 1963(c): "[Y]ou must unanimously agree as to 
which two or more racketeering acts the defendant 
committed [or caused to be committed] in order to find 
the defendant guilty of that count. . . . [Y]ou must 
unanimously agree upon which of the different offenses 
alleged within a racketeering act the defendant 
committed." Fed. Crim. Jury Instr. 7th Cir. § 1963(c). 
There is a reason for the difference: [HN38] a conspiracy 
charge under section 1962(d) focuses on the act of a 
defendant's agreement to engage in racketeering activity, 
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rather than on the racketeering acts themselves. United 
States v. Geicer, 923 F.2d 496, 500 (7th Cir. 1991) 
("Section 1962(d), like all conspiracy provisions, has as 
its target the act of agreement-here, the agreement to 
engage in activity [*115] that implicates section 
1962(c)."). Thus, in Geicer, [HN39] the Seventh Circuit 
held that specific predicate acts need not be alleged nor 
proved for a section 1962(d) charge. Id. Similarly, the 
Supreme Court in United States v. Salinas, 522 u.s. 52, 
63-65.118 S. Ct. 469. 139 L. Ed. 2d 352 (l997) held that 
a defendant need not have actually committed nor even 
agreed to commit the two or more predicate racketeering 
acts required by section 1962(c) in order to be punished 
under section 1962(d); rather, all that is required is that 
the defendant "adopt the goal of furthering or facilitating 
the criminal endeavor." It would be anomalous to require 
jurors to unanimously agree on which predicate acts 
constituted the pattern of racketeering activity which was 
the object of the conspiracy, when the prosecution is not 
required to prove or even identify those predicate acts. 

Ryan acknowledges that there is no Seventh Circuit 
authority that requires a unanimity instruction for a 
section 1962(d) charge. Ryan Post-Trial Mot. at 60. On 
the other hand, the Seventh Circuit has not squarely held 
that such an instruction is not required. [HN40] The 
Seventh Circuit has, however, upheld the use of juror 
instructions that [*116] lack an instruction requiring the 
jurors to unanimously agree on and identify particular 
predicate acts for a section 1962(d) charge. See United 
States v. Campione. 942 F.2d 429, 437 (7th Cir. 1991) 
(finding an instruction sufficient that defmed "pattern of 
racketeering" as "at least two of the acts alleged" in 30 
other counts of the indictment). 19 Moreover, as 
discussed above, [HN41] the distinction between the 
substantive charge of section 1962(c) and the conspiracy 
charge of section 1962(d), recognized by both the 
Seventh Circuit in Geicer and the Supreme Court in 
Salinas, obviates the need for an instruction of 
unanimous juror agreement as to particular predicate acts 
under the conspiracy charge, even where, as in the pattern 
instructions, it might be given for the substantive offense. 

19 The government cites Campione for the 
proposition that requiring a unanimity instruction 
would be "contrary to the law of the Seventh 
Circuit." (Gov't Resp. at 74.) As this court reads 
that case, however, Campione does not reach so 
far; indeed, the decision does not specifically 
address juror unanimity. Rather, at issue in 

Campione was whether the judge should have 
instructed the jury that members of the 
conspiracy-not the jurors-had to agree on which 
predicate acts the defendants intended to commit. 
942 F.2d at 436. The case is thus relevant to the 
juror agreement issue not through a specific 
holding, but as precedent where the Seventh 
Circuit upheld jury instructions that lacked any 
direction that the jury identify and unanimously 
agree on specific racketeering acts. 

[* 117] Ryan relies on several cases from other 
circuits in which courts found no error when a unanimity 
instruction was given for a section 1962(d) charge. Ryan 
Post-Trial Mot. at 60-61. None of these cases,however, 
holds that such an instruction.is required, and none holds 
that it should have been given when it was not. In Uniteft 
States v. Shenberg, 89 F.3d 1461, 1472 (11th Cir. 1996), 
the yourt held that the district court did not abuse its 
discretion in declining defendants' request for a special 
verdict on a RICO conspiracy count. The court noted that 
the judge gave a unanimity instruction in addition to, 
using a general verdict, but did not hold that such an. 
instruction was required; moreover, nowhere did the" 
court state. that the use of a predicate unanimity 
instruction is a prerequisite when a general verdict form 
is used. Id. Similarly, the court in United States v. Smith, 
413 F.3d 1253, 1277 (lOth Cir. 2005) noted that the
district court instructed the jurors to agree on two of the . 
same racketeering acts, but again the precise issue was 
whether the judge should have used a special verdict 
form naming each predicate act. And in United States v. 
Merlino. 310 F.3d 137, 139-140 (3d Cir. 2002). [*118] 
the district court gave a specific unanimity instruction, 
but the court never addressed the propriety of that 
instruction; rather, the issue was whether the jurors' 
failure to agree that a particular predicate act was proved 
constifufed' an "acquittal" that barred subsequent 
prosecution based on that act. Moreover, both Shenburg 
and Merlino contained a substantive section 1962(c) 
RICO charge in addition to the conspiracy charge. See 
Shenburg, 89 F.3d at 1469; Merlino, 310 F3d at 139. In 
this case, of course, Defendants were not charged with 
the substantive offense. The court thus' finds the cases 
cited by Ryan unpersuasive, especially in light of the 
Seventh Circuit and Supreme Court authority discussed 
above. 

Ryan further argues that in declining to dismiss the 
RICO charge in 2004, this court "relied" on the 
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government's representation that it would seek a predicate 
unanimity instruction, and that the court was thus bound 
to give such an instruction. Ryan Reply at 26. The court 
did not, however, refuse to dismiss the RICO charge 
solely on the basis of the government's intent to seek a 
predicate unanimity instruction. The court rejected 
Defendant [* 119] Warner's contention that the 
indictment failed to adequately identifY specific predicate 
racketeering. acts because the rule in the Seventh Circuit 
is that such specificity is not required. 8/11/04 Order at 
32-33; see Geicer, 923 F.2d at 501 (holding that [HN42] 
a RICO conspiracy charge indictment need not identifY 
specific predicate acts in which the defendant was 
involved). Whether the government's decision not to later 
seek the instruction was "patently unfair," as Ryan 
claims, Ryan Reply at 26, is irrelevant to the sufficiency 
of the indictment. The indictment was either legally 
sufficient or it was not, and in concluding that it was 
sufficient, the court did not obligate itself to give any 
particular jury instruction. Just as the sufficiency of the 
indictment was evaluated on its merits, so too is the issue 
of whether a unanimity instruction is required; the two 
are not necessarily intertwined. 

The court concludes that the jury instructions given 
for the RICO conspiracy charge fairly and accurately 
state the law. In any event, even if the law· .indeed 
requires a unanimity instruction for predicate 
racketeering acts under section 1962(d}, the lack of such 
an instruction [*120] in this case was harmless. [HN43] 
Where a defendant is charged with substantive offensives 
that are also alleged as RICO predicate racketeering acts, 
a fmding of guilt on two or more of the substantive 
offenses is sufficient to support a RICO conviction. 
United States v. Anderson, 809 F.2d 1281, 1284 (7th Gir. 
1987). Anderson, cited by neither the government nor 
Defendants, appears directly on point. There, the alleged 
RICO predicate acts also formed the basis for three 
Hobbs Act counts and one mail fraud count, on all four of 
which the defendants were convicted. Id at 1283. One 
defendant argued, as does Ryan, that the RICO 
conviction could not stand because it was impossible to 
tell which of the four offenses the jury viewed as 
predicate acts. Id at 1284. Affirming the conviction, the 
court held that because the jury had unanimously found 
the defendants guilty of each of the four acts, it was 
irrelevant on which of the acts the jury relied: "[TJhe jury 
could property rely on any two or more of the four 
substantively charged offenses as a matterofIaw." Id at 
1284. 

Here, the jurors unanimously found Defendants 
[*121] Ryan and Warner guilty on mUltiple counts of 
mail fraud, each of which constitutes a distinct predicate 
racketeering act. See [HN44] 18 u.s.c. § 1961(1) (any 
violation of the federal statutes related to mail fraud 
amounts to a racketeering act under RICO). Defendants' 
concem over juror unanimity is thus misplaced, as there 
is no question that the jury unanimously found that 
Defendants committed two or more racketeering acts that 
constitute the required pattern of racketeering activity 
under RICO. 

VIII. THE COURT PROPERLY EXCLUDED 
CERTAIN EVIDENCE OF RYAN'S GOOD FAITH 

Defendant Ryan argues that "[t)he [c]ourt excluded 
evidence directly relevant to Ryan's good-faith defense, 
but freely admitted the same type of evidence when the 
government offered .it to prove Ryan's bad faith." Ryan 
Reply at 27. This evidence relates to the decisions of 
other secretaries of state to increase fees chargeable by 
currency exchanges, as well as the renewal of certain 
leases and contracts negotiated by Ryan. Ryan also 
objects to the exclusion of his policy decisions on such 
remote issues as the death penalty, gay' rights, gun 
control, organ donation, and drunk driving. [*122] Ryan 
Post Trial Mot. at 61-64. 

[HN45] Mail fraud is a specific intent crime, United 
States v. Henningsen, 387 F.3d 585, 590-91 (7th Gir. 
2004), for which the.absence of an intent to defraud is a 
complete defense. United States v. Ashman, 979 F.2d 
469, 480 (7th Gir. 1992). As such, Ryan was most 
certainly entitled to introduce evidence of his good faith, 
United States v. Martin-Trigona, 684 F.2d 485, 492 (7th 
Gir. 1982) (liThe defendant is entitled to present evidence 
concerning his beliefs, motives, and intentions regarding 
the various transactions and mailings in the alleged 
scheme· to defraud."), but circuit precedent does "not 
require that any evidence, no matter how tangential, 
irrelevant or otherwise inadmissible, must be admitted 
simply because the defendant claims that it establishes his 
good faith." United States v. Longfellow, 43 F.3d 318, 
321-22 (7th Gir. 1994). 

To begin, Ryan takes issue with this court's decision 
to allow the jury to hear evidence that Ryan approved a 
currency exchange rate increase in 1995, Tr. at 2852-53 
(09/29105), but to deny the introduction of evidence of 
larger and more frequent increases [* 123] in that rate by 
previous and subsequent secretaries of state. Order of 
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10/31105 at 8. The government notes that the court did 
allow Ryan to introduce evidence that Ryan actually 
considered his predecessor, then-Secretary of State Jim 
Edgar's 1982 and 1985 rate increases, in Ryan's own 
1995 decision. ld. at 6. Moreover, Ryan availed himself 
of this decision, putting such evidence before the jury in 
the form of Georgia Marsh's 1992 memo to Ryan, for 
instance. That memo reflected that the last rate increase 
took place some seven years prior; that Edgar had 
approved, but never enacted, a subsequent increase; that 
the currency exchange industry was economically 
important; and that a rate increase prior to the 1994 
election might be politically difficult. Tr. at 4762-65 
(10/19/05). The government portrayed Ryan's single 1995 
decision to raise rates during his eight years as Secretary 
of State as highly unusual and suspicious in spite of this 
evidence, Tr. at 23085 (03/07/06), but inviting the jurors 
to give greater weight to some evidence and lesser weight 
to other evidence is well within the bounds of a fair 
prosecution. 

Ryan's intentions and beliefs with regard to the 1995 
exchange [* 124] rate increase are of course relevant 
because the Indictment alleges that Ryan approved the 
rate increase in exchange for resort packages "in Jamaica 
as part of a scheme to defraud the State of Illinois. That 
said, the naked act of some other official, whether he 
preceded or followed Ryan in office, does not shed any 
light on what Ryan himself intended when he took that 
same act, absent evidence that Ryan actually considered 
the other official's act. The decisions of Ryan's successor, 
Secretary of State Jesse White, could not have influenced 
Ryan in 1995 as all White's acts necessarily post-date 
Ryan's tenure. 20 

20 Much the same can be said for Ryan's 
contention that the court improperly excluded 
evidence of Secretary White's renewal of the 
facilities Ryan leased during his tenure in that 
office. Tr. at 11062-67 (12/05/05). The decision to 
renew a lease is, moreover, one influenced by 
many factors other than the decision to enter into 
a lease in the first place. 

Finally, this court excluded evidence regarding 
[* 125] Ryan's moratorium on the death penalty among 
other policy positions. Tr. at 14197 (01/03/06); Tr. at 
19396 (02/08/06). The court found Ryan's substantive 
political positions to be completely unrelated to the leases 
and contracts at issue in the Indictment. That Ryan 

occupied his day with political decisions other than those 
charged in the Indictment, making it less likely that he 
had time to participate in a conspiracy or scheme to 
defraud the state, is relevant to his defense in a manner 
that the underlying merits of those political decisions is 
not. Ryan wanted to introduce his policy decisions on 
other issues of the day in order to convey to the jury that 
the portrait painted by the indictment was inconsistent 
with a man who took such courageous positions, but 
[HN46] m[ e ]vidence of other ... acts is not admissible to 
prove the character of a person in order to show action in 
conformity therewith.'" Warner, 396 F. Supp. 2d at 940 
(citing FED. R. EVID. 404(b). 

IX. JUROR ISSUES 

Defendants contend that significant juror misconduct 
before trial, during trial, and during deliberations 
deprived them of their right to an impartial [*126] jury. 
The court concludes that both. Defendants significantly 
overstate the degree of juror misconduct in this case. This 
also undermines their contention that, taken together, 
individual incidents of juror misconduct or plain bad 
judgment lead to the conclusion that the twelve jurors 
who deliberated to verdict in this case were incapable of 
following this court's instructions. On the contrary, this 
court concludes that, in spite of the difficulties generated 
by this very lengthy, high-profile trial, these jurors were 
diligent and impartial. For the reasons discussed below, 
the court denies Defendants' motions for new trials based 
upon the conduct of the jurors in this case. 

A. Alleged Juror Misconduct During Voir Dire 

The parties in this case developed a written juror 
questionnaire containing 110 numbered questions. Under 
a section entitled "Criminal Justice Experience," 
prospective jurors were asked whether they, or their 
family members or close friends, had been involved in 
prior criminal proceedings. Question 82 asked whether 
the prospective juror or a close friend or relative had 
"ever been charged with or accused of a crime." Question 
84 asked whether the prospective [*127] juror had ever 
"had to appear in court, or been involved in any lawsuit 
or court proceeding as a plaintiff, defendant, victim, or 
witness." After the case was submitted to the jury, the 
court discovered that a number of jurors had f~iled to 
disclose certain criminal matters on their juror 
questionnaires. 

Background checks of Jurors Pavlick and Ezell, 
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ordered by this court after it became aware that a local 
newspaper was investigating these jurors, Tr. at 24223, 
24237 (03/23/06), disclosed a number of troubling arrests 
and convictions. Juror Pavlick was convicted of multiple 
DUI offenses, culminating in a felony DUI conviction, 
and a misdemeanor weapons conviction. Tr. at 24288-89 
(03/24/06). Mr. Pavlick's DUI conviction occurred while 
Defendant Ryan was Secretary of State, raising the 

- specter of bias. Id. at 24290, 24293. Juror Ezell's 
background check revealed several criminal arrests, 
including arrests for assault, battery and possession with 
intent to deliver cocaine, and an outstanding warrant for 
driving on a suspended license. Id at 24276-77, 24306. 
At least one of Ms. Ezell's arrests was under the name of 
an alias. Id. at 24303-05. The court also discovered that 
[* 128] Ms. Ezell's daughter had a number of arrests and 
convictions. Id at 24273. Neither juror disclosed these 
incidents on their juror questionnaires, and the court 
questioned both jurors about these omissions. Although 
neither juror admitted to deliberately omitting their 
crIminal backgrounds from the questionnaire, the court 
concluded that their responses were not credible in 
certain respects, and that truthful answers to the questions 
would have supported excusing them for cause. See Tr. at 
24296, Z4479-80 (03/27/06). Both Mr. Pavlick and Ms. 
Ezell were excused from the jury. 

The revelations concerning Jurors Pavlick and Ezell 
prompted defense counsel to request additional 
background checks of the remaining jurors and alternates. 
Tr. at 24286 (03/24/06). Warner argues that information 
revealed by these background checks indicated that 
Jurors Chambers, Svymbersky, Casino and Rein, all of 
whom deliberated to verdict, were biased. Warner 
Post-Trial Mot. at 16, 18. 21 Defendant Ryan contends 
that this court applied "arbitrary criteria" to determine 
which Jurors to retain and which to dismiss when 
irregularities in their questionnaire responses came to 
light. Ryan Post-Trial Mot. [* 129] at 22. 

21 Juror Gomilla had neglected to disclose a 
bankruptcy proceeding, but her explanation was 
fully satisfYing to the court. Because Juror Talbot 
had in fact disclosed certain additional 
information, not recorded in his questionnaire, 
during voir dire, the court found no colorable 
basis for questioning his qualifications to continue 
service on the jury. The court chose not to seat 
alternate Juror Masri on the reconstituted jury. 

[HN47] The Supreme Court has articulated a 
two-part test to determine whether, after the jury has 
reached a verdict, a juror's response to voirdire questions 
requires a new trial: "a party must first demonstrate that a 
juror failed to answer honestly a material question on voir 
dire, and then further show that a correct response would 
have provided a valid basis for a challenge for cause." 
McDonough Power Equip., Inc. v. Greenwood, 464 U.S. 
548, 556, 104 S. Ct. 845, 78 L. Ed 2d 663 (1984). 22 The 
focus of the inquiry is whether the juror's dishonest 
answer demonstrates actual or implied bias, United States 
v. Polichemi; 219 F.3d 698 (7th Cir. 2000), [*130] 
because whatever motivated the juror's 
misrepresentations, "only those reasons that affect a 
juror's impartiality can truly be said to affect the fairness 
of a triaL" McDonough, 464 U.s. at 555-56. The court 
believes that the circumstances surrounding each of the 
challenged jurors warranted different treatment than 
either Mr. Pavlick or Ms. Ezell. With respect to each of 
the retained jurors, the count concluded that they did not 
answer the juror questionnaire dishonestly, and even if 
they had, a "correct answer" to the questions at issue 
would not provide "a valid basis for a· challenge for 
cause." Id. at 556. 

22 Accordingly, Defendant- Warner's argument 
that the jurors' "conceal[ment]" prevented him 
from intelligently exercising his peremptory 
challenges would not, even if it accurately 
characterized the jurors' conduct, warrant a new 
trial. Warner Post-Trial Mot. at 16; see 
McDonough 

1. Juror Chambers 

Question # 84, in the section of the questionnaire 
entitled "Criminal [*131] Justice Experience," asked 
whether the jurors had ever had to appear in court or been 
involved in any lawsuit or court proceeding "as a 
plaintiff, defendant, victim, or witness." Juror Chambers 
answered "no," although she and her husband initiated 
divorce proceedings in 2004 and both she and her 
husband had moved for orders of protection. Ryan points 
out that potential jurors "included an assortment of legal 
matters," including divorce, in their responses to 
Question # 84. See Ryan Group Exhibit C; Ryan 
Post-Trial Mot. at 41 n.20. But as the government points 
out, the question elicited a wide variety of answers 
indicating multiple interpretations. Gov't Resp. at 89. 
Juror questionnaires were completed by 301 prospective 
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jurors, and 46 disclosed that they were divorced. See Ex. 
8 to Gov't Resp; see also Juror Questionnaire, Question # 
7 (asking prospective jurors about their maritaLst;.ltus). Of 
those 46 prospective jurors, only six listed their divorce 
proceedings in response to question # 84. See Ex. 9 to· 
Gov't Resp. Juror Chambers was, it appears, in good 
company in believing that question # 84 was not asking 
about divorce actions. 23 When asked by the court prior 
[* 132J to the jury returning its verdict why she did not 
disclose either her divorce proceedings or the orders of 
protection, she stated that she believed the question 
referred to experience in criminal proceedings only. Tr. at 
25407-08 (04117/06). This court credited her response, id 
at 25418-19, and is not persuaded by the Defendants to 
revisit its credibility determination, particularly in light of 
the variety of responses that question # 84 elicited from 
other prospective jurors. 

23 Defendant Ryan refers to the government's 
analysis as a "tortured exegesis of the juror 
questionnaire," but does not dispute the accuracy 
of the government's review. Ryan Reply at 20. 
Moreover, Ryan himself took the position that the 
responses of other jurors should be compared with 
those of Ms. Chambers to determine her 
credibility. Ryan Post-Trial Mot. at 41 n.20. 

The government points out, further, that eight of 
those potential jurors who did not list their divorce 
actions in response to question # 84 were questioned by 
both [* 133J parties during voir dire. Gov't Resp. at 90, 
Defense counsel did not investigate this purported 
discrepancy with any of those eight jurors, much less 
argue that it was a basis to remove those jurors for cause. 
Yet the aspersions that the Defendants cast on Juror 
Chambers and the other jurors who deliberated to verdict 
in this case that they were untruthful, that they were 
looking for their 15 minutes of fame -- would apply 
equally to these other potential jurors under Defendants' 
theory. More importantly, the court is not persuaded that 
a "correct answer" to question # 84, disclosing all of 
Juror Chambers' court experience stemming from her 
marital difficulties, would have been a sufficient basis for 
a cause challenge. Absent some nexus with the particular 
Defendants in this case, divorce proceedings do not rise 
to the level of presumed or actual bias. Again, this 
conclusion is borne out by the way that the Defendants 
conducted voir dire. Many potential jurors disclosed their 
divorced status, yet Defendants' counsel did not ask 
whether their experiences affected their impression of the 

justice system or otherwise investigate potential bias. 

2. Juror Svymbersky 

Juror [*134] Svymbersky failed to disclose a 
23-year-old misdemeanor charge for purchasing a stolen 
bicycle, even though it was relevant to questions # 82 
("(hJave you ... ever been charged with or accused of a 
crime?") and # 84. When Mr. Svymbersky was brought 
into chambers to discuss the omission, he volunteered 
that the incident had occurred and described what had 
happened. Tr. at 24543 (03/27/2006). When asked why 
he had not listed the incident in response to question # 
82, Juror Svymbersky at first stated that he thought the 
charges had been "dropped," and that they would "not 
show up on any records." Tr. at 24545, 24559 
(03/27/2006). He later clarified that this was not a 
contemporaneous rationale for leaving it off his 
questionnaire: the incident had not occurred to him at all 
as he was completing the questionnaire. Jd. at 24559-66. 
'Only later, when he learned from someone at work that 
jurors were being investigated, did he recall the incident. 
Id Defense counsel maintained at the time, and Warner 
continues to maintain, that Juror Svymbersky 
equivocated. Id at 24568; Warner Post-Trial Mot. at 3. 
This court initially expressed some doubt about Juror 
Svymbersky's explanation, [*135] as well (see Tr. at 
24572 (03/27/2006), but ultimately found his responses 
to be credible. Id at 24759. The incident was minor and 
occurred when Juror Svymbersky was very young, only 
18 orl9 years old. The court believed then, as it believes 
now, that Juror Svymbersky honestly did not think about 
the misdemeanor when confronted with question # 82, 
and did not deliberately omit the incident when he 
completed his questionnaire. Accordingly, the first prong 
of McDonough has not been met. See McDonough, 464 
U.S. at 555 (liTo invalidate the result of a three.-week trial 
because of a juror's mistaken, though honest response to a 
question, is to insist on something closer to perfection 
than our judicial system can be expected to give. "). Even 
assuming that he had answered dishonestly, the court 
does not believe that a 23-year-old misdemeanor charge 
would have supported dismissing Mr. Svymbersky for 
cause. The notion, advanced by Defendant Ryan, that this 
charge is indistinguishable from Mr. Pavlick's felony 
DUI conviction (occurring, no less, during George Ryan's 
tenure as Secretary of State), or Ms. Ezell's numerous 
more-recent arrests for very serious crimes, [* 136] is 
unpersuasive. 
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3. Juror Casino 

Juror Casino was arrested three times in the early to 
mid-1960s for carrying a concealed weapon (1961), a 
DUI misdemeanor (1962), and misdemeanor assault 
(1965). Tr. at 24648 (03/28/2006). So far as the available 
records indicate, only the DUI misdemeanor resulted in a 
conviction. Id When asked by this court why he did not 
disclose these arrests on his questionnaire, Mr. Casino 
stated that he had forgotten that they had ever occurred. 
Id at 24649, 24743-44. This court concluded that Mr. 
Casino's explanation was credible, exceedingly so. Id at 
24745. Nothing in the Defendants' post-trial briefs 
persuades the court otherwise. Moreover, the court would 
be hard-pressed to conclude three misdemeanor arrests 
(and one convi~ion), each more than 40 years old, would 
bias Mr. Casino against the Defendants in any respect. 

4. Juror Rein 

In 1980, Mr. Rein was arrested for assaulting his 
sister, who, unbeknownst to Rein, was at that time 
three-months pregnant. Tr. at 24626,24628 (03/27/2006). 
Mr. Rein did appear in coUJ.1: in connection with this 
incident, though he believed the matter had been 
expunged. Id at 24630-3l. 24 When asked [*137] why 
he did not disclose this inciden~ on his questionnaire, Mr. 
Rein explained: "I really don't think 1 even thought of it. I 
wasn't even thinking about the fact that it was even 
supposed to be on the record." Id at 24631. This court 
concluded that Mr. Rein's explanation was credible, id at 
24742, and is not now persuaded that he was dishonest. 
Nor is the court persuaded that a two-decades old assault 
arrest, standing alone, would support a challenge for 
cause. Ryan greatly, and, the court believes, 
irresponsibly, exaggerates the severity of the incident in 
his post-trial brief. Ryan Post-Trial Mot. at 23. Certainly, 
there is no indication that the domestic dispute Mr. Rein 
described in any way indicated that Rein could not 
deliberate impartially in this case. 

24 Mr. Rein first stated that he did not "have to 
go to court" as a result of his assault arrest, stating 
that it "[n]ever got that far." Tr. at 24629-30. He 
later stated during the same voir dire that he met 
with a judge in the DuPage County courthouse 
while the judge was eating lunch. Tr. at 24630. 
Defendant Ryan seizes upon this apparent 
discrepancy, Ryan Post-Trial Mot. at 23, but it 
appears to the court that Mr. Rein distinguished 
"going to court," which may very well indicate a 

full trial or hearing to a layperson, from the 
informal meeting he recalls having with the judge. 
Defendant Ryan also points out that Rein 
acknowledged that his failure to include the 
assault arrest on his questionnaire was 
"untruthful." Id It is clear to the court, however, 
that Rein meant that his questionnaire response 
was "inaccurate," not that he deliberately omitted 
an item he knew to be responsive. 

[*138] B. Alleged JUror Misconduct Prior to 
Deliberations 

I. Jurors did not prematurely discuss the evidence 

Defendant Ryan contends that the jurors improperly 
discussed evidence during the pendency of the trial. On 
December 21,2005, Juror Jones alerted the court that she 
overheard Juror Pavlick comment that Nancy Smith, 
Ryan's mother-in-Iaw's caretaker and a government 
witness, "wasn't paid nearly enough for her service, she's.· 
a home caregiver and which those people are, you know, 
have a history of being underpaid." Tr. at 13988-89 
(12/22/05). The court questioned some of the jurors in 
chambers and learned that Juror Pavlick's comment led to 
a discussion of "home health care workers" which Jurors 
DiMartino, Ezell and Svymbersky either participated in 
or overheard. Juror Jones and Juror DiMartino asked 
these jurors to stop talking as they believed the 
conversation was not appropriate and "could have led 
somewhere else." Id at 13989 (12/22/05). Although their 
recollections of the discussion varied, all of the jurors 
questioned stated that the incident would not affect their 
ability to decide the case impartially. Id. at 13993-94, 
14000,14143,14153. The amount Ms. Smith [*139] was 
paid, whether it was a lot or a little in proportion to the 
services that she rendered, was not an issue in this case. 
After thoroughly investigating the matter, this court again 
admonished the jurors not to discuss the evidence, Tr. at 
4163-64 (12/22/05), and the court is not aware of any 
circumstances indicating that the jurors failed to follow 
that instruction thereafter. The court does not believe that 
this isolated and innocuous. incident prejudiced the 
Defendants. 

Defendant Ryan also asserts that Juror Rein must 
have engaged in premature deliberations, because "he had 
formed an opinion about another juror's views in 
comparison with his already-formed opinion and 
interpretation of the evidence." Ryan Post-Trial Mot. at 
43. This argument is predicated on an untenable 
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interpretation of Juror Rein's statements to the court 
concerning another juror's attentiveness. The fact that Mr .. 
Rein thought about the process of deliberations during 
the trial is no indication that he had prematurely reached 
conclusions about the evidence or formed opinions about 
how his fellow jurors might rule. The court is cognizant 
of the dangers of premature deliberation outlined by 
Defendant Ryan, [*140] Ryan Post-Trial Mot. at 44 
(citing United States v. Resko, 3 F.3d 684, 689 (3d Cir. 
1993)), but has no difficulty concluding that they were 
not implicated in this case. 

2. The court properly dismissed Juror McFadden 

Defendant Warner contends that this court 
improperly removed Juror McFadden. On numerous 
occasions over the course of the trial, individuals, 
including this court and counsel for both parties, 
observed Ms. McFadden nodding off or fully asleep. See, 
e.g., Tr. at 15082, 15237 (01109/06) (Two jurors report, 
consistent with the court's own observations, that Ms. 
McFadden is "nodding off a great deal;" they also report 
that "sometimes she actually snored"); Tr. at 17285 
(01123/06) (observed nodding oft); Tr. at 19589 
(02/09/06) (jurors request instruction about not sleeping; 
court notes observing Ms. McFadden "completely 
asleep"); Tr. at 20045-47 (02114/06) (government and 
Ryan's defense team observe McFadden asleep); id. at 
20047 (court observes McFadden asleep for five 
minutes), On February 21,2006, the court, with counsel. 
fof both side present, spoke with Ms. McFadden about 
the problem, and discovered that in December 
2005-months after the [*141] trial began-Ms. McFadden 
was diagnosed with diabetes. As of February 21, 
McFadden was not taking any medication for the 
condition (she explained that her doctor expected to 
address that possibility at a forthcoming appointment), 
and she acknowledged that fluctuations in her blood 
sugar rendered her drowsy from time to time. Tr. at 
21009-10 (02/21106). Ms. McFadden's inability to remain 
attentive during the trial, though no fault of her own, led 
this court to dismiss her from jury service. 

Contrary to Warner's argument, the Seventh Circuit's 
decision in United States v. Freitag, 230 F.3d 1019 (7th 
Cir. 2000) did not obligate this court to retain Ms. 
McFadden. On the contrary, [HN48] the trial court "has 
considerable discretion in deciding how to handle a 
sleeping juror." Id. at 1023. Based in part on its own 
observations of Ms. McFadden, and based on her medical 

condition, this court concluded that it was impossible for 
her to perform her duties. Id Freitag differs from the 
instant case in that, here, defense counsel wanted to retain 
this inattentive juror. See, e.g., Tr. at 19877 (02/13/06). 
This court does not require defense counsel's consent 
[* 142] to remove an inattentive or otherwise 
incompetent juror prior to deliberations. See, e.g., United 
States v. Upshaw, 114 Fed Appx. 692, 711 (6th Cir. 
2004) (vacated on other grounds by United States v. 
Booker. 543 U.S. 220,125 S. Ct. 738,160 L. Ed 2d 621 
(2005)) ([HN49] "It is within the trial court's prerogative 
to substitute for reasonable cause any juror with an 
alternate, even without consent of either party to the 
case."); United States v. Mullins. 992 F.2d 1472,1478 
(9th Cir. 1993) ("So long as the substitution takes place 
prior to deliberations, it is within the prerogative of the 
trial court and does not require the consent of any party.") 
(citation and internal quotation marks omitted). The court 
concludes that it properly removed Ms. McFadden. 

One other circumstance surrounding Ms. 
McFadden's dismissal requires comment. On January 23, 
2006, Juror Rein notified the court that he and some of 
his fellow jurors observed Ms. McFadden reading a novel 
during testimony. Tr. at 17284 (01123/06); see also Tr. at 
9384 (11122/05) (same juror observing Ms. McFadden 
doing a crossword puzzle during the trial). With counsel 
present in chambers, Mr. Rein reported his [*143] 
observation to the court, and made the following 
comment: 

I mean I would just think, knowing the 
times that she's nodded off and then just 
wondering how much she's been paying 
attention if -- and assuming we'd both be 
on the fmal jury and in deliberations, I 
know that I'm supposed to respect her 
opinion, but how can I, you know, it 
would be awfully hard to -- I mean I 
remember the interviews before the' trial, 
you know, if it's 11 to 1, can you hold off? 

Well, if she was that one, I think I'd 
be so angry because we'd be, like, what 
are you basing your opinion on? You just 
get the feeling she hasn't really paid as 
much attention as the rest of the people. 

Tr. at 17285-86 (01/23/06). Defendant Ryan contends 
that this statement, together with statements Juror Rein 
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.made to the media after the trial, are evidence that he was 
unwilling to deliberate "with jurors of different, 
dissenting viewpoints." Ryan Post-Trial Mot. at 41. Mr. 
Rein's post-verdict statements to the media are not 
competent evidence, see FED. R. EVID. 606(b), and the 

. court is not persuaded by Ryan's strained interpretation of 
Rein's statement. Ryan contends that the [* 144] phrase 
"11 to I" somehow conveyed Mr. Rein's or Ms. 
McFadden's leanings prior to the close of evidence. The 
plain import of Mr. Rein's statement is that he believed 
that one of his fellow jurors was not paying close 
attention, and further believed that this was affecting the 
morale of the other jurors, himself included. Tr. at 17285 
(01123/06). Rein's concern about the possibility of a 
holdout juror (likely generated by questions posed by 
defense counsel during voirdire) was plainly 
hypothetical. There is no reasonable basis to conclude 
that this statement indicates that Juror Rein prematurely 
deliberated, or was unwilling or unable to fairly 
deliberate. 

C. Alleged Juror Misconduct During Deliberations 

1. Extraneous documents consulted by the jurors 
during deliberations did not prejudice Defendants 

(a) Background 

Several days after deliberations began, the court was 
alerted to a conflict among the jurors. On September 20, 
2006, the court received a note from one of the jUrors, 
Evelyn Ezell, stating that the other jurors had' been 
insulting her "for the last couple of days." Tr. at 24053 
(03120/06). In a brief written response, the court 
admonished the jurors [*145] to treat one another with 
"dignity and respect," despite their disagreements. Jd. at 
24055. Two days later, the court received a note drafted 
by Juror Losacco and signed by eight other jurors. Tr. at 
24074-76 (03/22/06). Ms. Losacco and the other 
signatories to the letter claimed that Ms. Ezell refused to 
deliberate or consider the evidence, and further that she 
was verbally and physically aggressive. Id. In response to 
this note, the court reiterated that the jurors must treat 
each other with dignity and respect, and instructed them 
in writing that they deliberate together, and only in the 
jury room. Letter from Court to Jurors of 3/23/06. Each 
of the twelve jurors received an identical copy of this 
letter. 

As previously discussed, Jurors Ezell and Pavlick 
were removed from the jury for reasons wholly unrelated 

to this conflict on March 27, 2006, shortly after the court 
received Ms. Losacco's note. The reconstituted jury was 
convened and instructed the following day, and returned 
a verdict on April 17, 2006. Approximately one week 
after the verdict was announced, Ms. Ezell alleged in a 
television interview that another juror, later identified as 
Ms. Peterson, had brought [* 146] into the jury room 
extraneous materials that Ms. Ezell referred to as "case 
and law." See NBC Television Broadcast, Ex. I to Ryan's 
Post-Trial Mot. Defense counsel brought Ms. Ezell's 
statements to the court's attention the next day, and the 
court held an informal evidentiary hearing on May 5, 
2005 to investigate Ms. Ezell's claims. At that hearing, 
Ms. Ezell testified by telephone that during the original 
jury's second week of deliberations, Juror Peterson had, 
in the presence of all the other jurors, read to Ms. Ezell 
from a sheet of paper words to the effect that a juror 
could be dismissed if he or she failed to deliberate in 
good faith. Tr. at 10-12 (05/05/06). According to Ms. 
Ezell, Ms. Peterson referenced "section" numbers as she 
read aloud, but Ms. Ezell could not recall specifics. Id. at 
12. She further testified that when Ms. Peterson finished 
reading, Juror Losacco told Peterson to "read the one to 
her [Ms. Ezell] on bribery, because George Ryan was 
taking bribes and so are you. Because the only way you 
can vote the way you're voting is you've got to be getting 
paid." Id. By that time, according to Ms. Ezell, she and 
Juror Davis were crying, and when Ms. Ezell [*147] 
attempted to leave the jury room, Juror Cwick stood in 
the doorway to prevent her from exiting. Id. at 13. Mr. 
Davis also reportedly told Ms. Ezell to "watch [her] 

. back." Id. at 12. 

The court had some concern about the credibility of 
this allegation, which surfaced for the first time weeks 
after the episode allegedly took place, but concluded that 
at least brief investigation was appropriate. With counsel 
present, the court contacted Ms. Peterson by telephone 
and obtained from her the two documents that she 
acknowledged having brought into the jury room. In a 
telephone conference, Ms. Peterson testified that on 
March 20, 2006, the day prior to the confrontation that 
Ms. Ezell described, Ms. Peterson had brought into the 
jury room a two-page document from the American 
Judicature Society ("AJS"), entitled "Use of alternate 
jurors," that she obtained from an Internet search on 
March 17,2006. Id. at 77. The first page of the document 

. is largely devoted to juror-substitution mechanics; the last 
paragraph on the second page discusses dismissing jurors 
who are "unwilling or unable to meaningfully deliberate." 
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AJS Article, Ex. 2 to Ryan Post-Trial Mot. Ms. Peterson 
showed the [* 148] full document to "a few people" that 
day -- she was certaIn.that she showed it to Jurors Talbot 
and Pavlick, and less certain that she had shown it to 
Jurors Losacco, Cwick and GomiIIa. Id. at 82. That 
evening, she cut out a portion of the document with 
pinking shears and brought it with her the next morning 
to the jury room. Id at 80-81. On March 21, 2006, Ms. 
Peterson testified that she read the AJS excerpt to Ms. 
Ezell in the presence of the other jurors. Id at 77-78. The 
excerpted paragraph states as' follows: 

. . . personal hardship. But other bases 
for substitution raise serious issues about 
the sanctity of the deliberative process, 
primarily allegations by some jurors that 
another juror is unwilling or unable to 
meaningfully deliberate, or is unwilling to 
follow the law. Such an allegation requires 
a hearing where the judge must decide the 
tricky question whether the juror is truly 
unfit to serve, or,is merely expressing an 
alternate viewpoint that will likely result 
in a hung jury. Only if the judge conCludes 
that the' challenged juror is truly unfit to 
serve, will' the judge be authorized to 
dismiss ,', that juror and substitute an 
alternate juror. 

AJS [*149] Excerpt, Ex. 2 to Ryan PostcTrial Mot. The 
second document that Ms. Peterson brought into the jury 
room was a handwritten statement that Ms. Peterson 
herself wrote in pencil on a piece of paper that she had 
tom out of a paperback novel she had been reading on the 
commuter train. Id at 78. Ms. Peterson's handwritten 
note stated as follows: 

You have the right to speak your opinion 
but you have responsibility [sic] to use the 
facts the testimony [ sic] to seriously 
consider. If you don't use evidence and 
testimony to support your opinion your 
[sic] not being responsibly [sic). 

Handwritten Note, Ex. 2 to Ryan Post-Trial Mot. Ms. 
Peterson's attorneys, who also participated in the May 5 
hearing, represented that the handwritten note contained 
"her thoughts" about Ms. Ezell's responsibility as a juror. 
Tr. at 62, 66 (05/05/06). Ms. Peterson testified that she 
read this note to Ms. Ezell "maybe two or three times." 
Id at 79. Consistent with Ms. Losacco's earlier note, 

Peterson testified that Ms. Ezell stated repeatedly that she 
, ,was not required to deliberate or consider the evidence. 
,Id at 78-79. On two or three of those occasions, Peterson 
read her handwritten [* ISO] note to Ms. Ezell -- only 
once did she read from the American Judicature Society 
article. Id. In contrast to Ms. Ezell's version of events, 
however, Ms. Peterson testified that Ms. Losacco did not 
tell her to "read the one about bribery," id at 83, although 
Peterson did recall a "couple people" asking Ms. Ezell on 
other occasions questions to the effect of: "[ a ]re you 
taking a bribe?" Id at 84, 88-89. Ms. Peterson adamantly 
denied that there was any emotional reaction on the part 
of any jurors to her reading these materials to Ms. Ezell . 

(b) Extraneous influence does not require a new 
trial 

The Defendants contend that their right to an 
impartial jury was violated when Ms. Peterson r~ad from 
the AJS article and her handwritten note during 
deliberations. Ryan Post-Trial Mot. at 3; Warner 
Post-Trial Mot. at 6-7, 19. Ryan further asserts that his 
right to have counsel present "at every 'critical stag~' of 
the proceedings" was violated by the han,dwritten 
"instruction" that Juror Peterson crafted a.t:\d read aloud to 
the Ms. Ezell. Ryan Post-Trial Mot. at 3 (citing Jowa v. 
Tovar, 541 Us. 77, 87, 124 S. Ct. 1379, 158 L. Ed 2d 
209 (1955); United States v. Neff"10 F3d 1321, 1324 
(7th Gir. 1993)). [*151] 

[HN50] A new trial "is not automatically, required 
whenever a jury is exposed to material not properly in 
evidence." United States v. Sababu, 891 F.2d 1308, 1333 
(7th Cir. 1989). The question is whether there is a 
"reasonable possibility" that extraneous documents may 
have affected the verdict. United States v. Bruscino, 687 
F2d 938, 940 (7th Cir. 1982). This inquiry is "objective" 
and "fact-driven," United States v. Genova, 187 F Supp. 
2d 1015 (N.D. IlL 2002), affd in part and rev'd in part on 
other grounds, 333 F.3d 750 (7th Cir. 2003) (citation and 
internal quotation marks omitted), and in making its 
detennination this court may rely on its "familiarity with 
the proceedings when deciding whether the verdict was 
affected by outside information." United States v. 
Sanders, 962 F2d 660, 668 (7th Cu. 1992). Prejudice to 
the defendants is presumed, Remmer, 347 US. 227, 229, 
74 S. Ct., 450, 98 L. Ed 654, 1954-1 C.B. 146, but is 
rebutted if there is "no 'reasonable possibility' that the 
verdict was affected by the contact." Sanders, 962 F2d at 
668. 25 
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25 In his opening brief, Ryan states that the 
government is required to prove that the 
extraneous influence on the jury was hannless 
"beyond a reasonable doubt." Ryan Post-Trial 
Mot. at 9, 46. Although Remmer describes the 
government's burden as "heav[y]," 347 U.S. at 
229, the Seventh Circuit has not interpreted that 
case to require the government rebut the 
presumption by any particular "quantum of 
proof." Evans v. Young, 854 F.2d 1081 (7th Cir. 
1988). 

[* 152] Although Defendant Ryan insists that, 
without interviewing every juror, the government cannot 
meet its burden, Ryan Post-Trial Mot. at 14-15, such a 
requirement is contrary to the objective nature of the 
court's inquiry. Interviewing additional jurors about the 
"emotional impact" of the extraneous materials, Ryan 
Post-Trial Mot. at 15, 46, or the confrontation with Ms. 
Ezell, is neither required nor appropriate. See United 
States v. Paneras, 222 F.3d 406,411 n1 (7th Cir. 2000); 
Haugh v. Jones & Laughlin Steel Corp., 949 F.2d 914, 
917 (7th Cir. 1991). In United States v. Rutherford, 371 
F.3d 634 (9th Cir. 2004), a tax prosecution, a juror 
testified that IRS agents had glared and stared at jurors 
during the trial. In concluding that these circumstances 
warranted investigation of the impact this conduct had on 
the jurors, the Court of Appeals emphasized "the 
perceived, as well as actual, power that government 
actors have at their disposal and the positions of authority 
that they occupy." Id. at 643. In this case, in contrast, the 
"extraneous" influence came from a fellow juror; no 
conduct of any government agents is [*153] at issue 
here. 

Moreover, the court is satisfied that its May 5, 2006 
evidentiary hearing sufficiently revealed the factual 
circumstances surrounding Ms. Ezell's post-verdict 
allegations. 05104/06 Order at 2-3; see Evans, 854 F.2d at 
1084 ("The trial courts retain wide latitude over how to 
conduct such hearings .... "). At that hearing, Ms. Ezell 
testified that Ms. Peterson read aloud from a sheet of 
paper, although she only recalled portions of what Ms. 
Peterson read: "when a juror refuses to deliberate" and "a 
juror could be dismissed for not deliberating in good 
faith." Tr. at 11-12 (05105106). Ms. Peterson confmned 
that she brought extraneous documents into the jury room 
and read them to Ms. Ezell. She in fact retained the 
originals of these materials and furnished them to the 
court. The court is satisfied that Ms. Peterson has 

provided the court with all the materials that she 
consulted, and that any references to or allegations of 
bribery during deliberations were not made in connection 
with extraneous materials. 26 

26 Defendant Ryan filed a supplement to his 
post-trial brief attaching a newspaper article, 
dated June 2, 2006, in which Ms, Ezell claims to 
have discovered a document on the Internet that 
she believes is the document Ms. Peterson read 
aloud to the jurors. Ex. 1 to Supplement to Ryan's 
Motions for Judgment of Acquittal, New Trial, 
and Arrest of Judgment. According to the article, 
this document contains "section" references, 
consistent with Ms. Ezell's recollection. The court 
is not persuaded that this latest article warrants 
any further investigation of Ms. Ezell or any other 
juror. Ms. Ezell's speCUlation, surfacing almost a 
month after the court and counsel for both sides 
interviewed Ms. Ezell and Ms. Peterson, is 
insufficient grounds to reopen an inquiry into 
events that have already been fully investigated. 

[*154] Ryan insists that the nature of Intemet 
searches is such that Ms. Peterson necessarily would have 
been exposed to other materials online. Ryan Reply at 3. 
But it is clear from Ms. Peterson's testimony that only the 
AJS article, indeed only a portion of that article, was 
relevant from her perspective. See . Tr. at 80-81 
(05105106). She further stated at the hearing that she 
avoided publicity about the case, and that she did not 
believe that the AJS article was "about" the case. Id. at 
81. Significantly, even though defense counsel were 
present and were permitted to pose questions to Ms. 
Peterson during the May 5 hearing, counsel chose not ask 
about what other materials Ms. Peterson may have seen 
in her Internet search. Id. at 93. In any event, the court 
does not believe that Ms. Peterson was exposed to any 
other materials relevant to the court's inquiry, and the 
court proceeds to assess whether the materials Ms. 
Peterson brought into the jury room prejudiced the 
Defendants. 

As a threshold matter, this court rejects Defendant 
Ryan's repeated attempts to characterize Ms. Peterson's 
handwritten note as an extraneous legal "instruction." See 
Ryan Post-Trial Mot. at 8,10, [*155J 13. This document 
is not a "technical exposition on a juror's good faith 
obligation to deliberate," nor was it somehow beyond the 
ability of a "substitute kindergarten teacher" (Ms. 
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Peterson works as a substitute teacher) to produce 
without the aid of outside research. Ryan Reply at 7. 
Even before Ms. Peterson did her "homework," Tr. at 80 
(05/05/06), the jurors were clearly under the defensible 
impression that deliberation entailed discussion of the 
evidence. See Final Jury Instr. at 148 ("You should make 
every reasonable effort to reach a verdict. In doing so, 
you should consult with one another, express your own 
views, and listen to the opinions of your fellow jurors."). 
Indeed, according to Ms. Peterson, that was what 
precipitated her Internet research. Tr. at 80 (05/05/06). 
The court believes that what Ms. Peterson gleaned from 
the AJS article was not that jurors were always required 
to support their views with the evidence the article 
takes no such position -- but that a juror could be 
removed for failing to "deliberate," as these jurors, Ms. 
Peterson in particular, understood that term. See id. at 83. 
The fact that Ms. Peterson committed her "thoughts" to 
paper, [*156] id at 62, 66, is of no moment. 27 

Accordingly, the court concludes that neither Ryan's right 
to have counsel present at every "critical stage" of the 
proceedings, nor his right to an impartial jury, were 
violated or even implicated by Ms. Peterson's note. Ryan 
Post-Trial Mot. at 3. 

27 This is not a case where the juror's "personal 
experiences" constitute extrinsic evidence. Ryan 
Reply at 8. Ms. Peterson's thoughts about proper 
deliberation are not "personal knowledge 
regarding the parties or the issues involved in the 
litigation that might affect the verdict." United 
States v. Navarro-Garcia, 926 F.2d 818, 821 (9th 
Cir. 1991). 

The AJS article, by contrast, was improperly 
COntrulJec[~g deliberations. But whether viewed in its 
entirety, or' specifically with reference to the portion that 
Ms. Peterson read aloud, it did not pertain to any 
substantive. issue in the Defendants' trial. It concerned 
only the process of deliberation, and the substance of the 
article did not contradict any instruction [*157] that this 
court gave the jurors. Cj. Genova, 187 F. Supp. at 1024 
Gurors looked up the definition of bribery in a dictionary 
after being explicitly instructed to consult the jury 
instructions, only). Moreover, the article correctly points 
out that the decision whether to remove a juror who is 
refusing to "meaningfully deliberate" is vested with the 
court, not the jurors. See AJS Excerpt ("Only if the judge 
concludes that the challenged juror is truly unfit to serve, 
will the judge be authorized to dismiss that juror and 

substitute an. alternate juror."). The most troublesome 
interpretation of Ms. Peterson's comments would suggest 
that she believed this document was some sort of trump 
card in an ongoing dispute with Ms. EzelL Tr. at 79 
(05/05/06). Objectively, of course, it was no such thing, 
and as far as the record discloses, it did not sway the 
course of deliberations in the short period of time after it 
was brought into the jury room and Ms. Ezell was 
removed for failing to disclose her criminal history. 1d 
("[A]fter I read that pinking shear one about having to 
deliberate, she still refused to cooperate or do anything or 
even look at the evidence, [* 158] wouldn't even look at 
the screen when we were showing things."). More 
importantly, it did not play any role in the reconstituted 
jury's deliberations. Ms. Peterson testified, credibly in 
this court's estimation, that she did not discuss this 
document with the substituted jurors or otherwise refer to 
it during deliberations after Ms. Ezell and Mr. Pavlick 
were removed. Id. at 89-90. Even if she had, the court 
does not believe that, objectively, there is a "reasonable 
possibility" that this document affected the verdict in this 
case. 

Both Defendants cite persuasive authority from the 
Ninth Circuit for the proposition that [HN51] "[j]urors 
cannot fairly determine the outcome of a case if they 
believe they will face 'trouble' for a conclusion they reach 
as jurors." See Ryan Post-Trial Mot. at 9; Warner 
Post-Trial Mot. at 19-20 (citing United States v. 
Rosenthal, 445 F.3d 1239, 1245 (9th Cir. 
2006}(superseded by United States v. Rosenthal, 454 
F.3d 943 (9th Cir. 2006)}. 28 Even if this court were 
bound by the decision in Rosenthal, it is distinguishable 
from the facts of this case. The defendant in Rosenthal 
was convicted of, among other offenses, [*1591 
manufacturing marijuana in violation of 21 U.Sc. § 841 
(aX1), despite the fact that the defendant operated as an 
agent of a cooperative that the City of Oakland had 
designated "an official medical-cannabis-provider 
association." Rosenthal, 454 F.3d at 945-46. The trial 
court became aware that one of the jurors, on the eve of 
rendering a verdict, asked an attorney-friend whether she 
"had to follow the Judge's instructions, or if[she] had any 
leeway at all for independent thought." Id at 948, 950. 
The attorney told the juror that she was required to follow 
the court's instructions, and that the juror "could get into 
trouble if [she] tried to do something outside those 
instructions." Id. at 950. The clear import of the juror's 
question was whether the juror was free to conclude, 
contrary to the federal statutes at issue, that the defendant 
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was acting within the law. 

28 After the parties filed their post-trial briefs, 
the Ninth Circuit amended its earlier decision. 
Although this court will cite the superseding 
opinion, it is, in all respects pertinent to this 
decision, identical to the earlier decision. 

[* 160] The focus of the Ninth Circuit's prejudice 
analysis was the potentially coercive effect of the 
attorney's warning on the juror's decision to "acquit or 
convict." Id By contrast, this court does not believe that 
the AJS article, even though it raised the specter of juror 
dismissal, would lead a reasonable juror to "change his or 
her determination" for fear of punishment. Id (emphasis 
added). The jurors in this case were instructed to 
"deliberate," and to "consult with one another, express 
[their] own views, and listen to the opinions of [their] 
fellow jurors." Final Jury Instr. at 148. The jurors may 
have reasonably believed, even without consulting 
extraneous material, that they could be removed if they 
refused to "deliberate." Tr. at 79 ("[Ms. Ezell] refused to 
deliberate, and she'd state over and over, 'I don't need to 
deliberate .... ). Accordingly, this court does not believe 
that the AJS article would coerce a reasonable juror into 
changing his or her ultimate determination, or 

• abandoning his or her "honest beliefs." Final Jury Instr. at 
148. This factor also distinguishes this case from those 
cases, cited by Defendant Ryan, in which a jury is 
admonished by someone [*161] other than the judge 
(typically a bailiff) that they must reach a decision. See, 
e.g., United States ex reI. Tobe v. Bensinger, 492 F.2d 
232, 238 {7th Cir. 1974} (coercive statement by bailiff, 
"You must reach a decision," prejUdicial). The AJS 
article does not state or imply that jurors must reach any 
decision, unanimous or otherwise, at the expense of their 
honestly held beliefs. Indeed, it suggests just the 
opposite. See AJS Excerpt (stating that juror cannot be 
removed if he or she "is merely expressing an alternative 
viewpoint that will likely result in a hung jury"). 

The court's conclusion is bolstered by its continued 
confidence that Ms. Peterson's decision to bring 
extraneous materials into the jury room was an honest 
mistake of judgment. Tr. at 94 (05/05/06). According to 
Ms. Peterson and other jurors, Ms. Ezell's behavior 
during deliberations caused significant discord in the jury 
room. Indeed, in addition to the AJS article, Ms. Peterson 
also obtained from the Internet an article entitled 
"Dealing with Difficult People". Id at 61. Ms. Peterson 

believed, incorrectly though in good faith, that these 
materials did not violate the court's order about [*162] 
consulting extraneous materials because they were 
unrelated to the trial itself. Id at 81. 29 The court is not 
persuaded by the' notion, advanced on numerous 
occasions by Ryan's counsel, that a cadre of jurors sought 
to silence dissenting views of the evidence, and that Ms. 
Peterson's research is another facet of their scheme. On 
the contrary, the court believes that the jurors who 
deliberated to verdict in this case were diligent and 
impartial. See Bruscino, 687 F.2d at 941 (trial judge's 
experience with jury during trial is relevant to court's 
analysis of possible prejudice). They sat attentively 
through nearly six months of evidence and deliberated 10 
days before reaching their verdict. The court believes that 
these jurors made every effort to be fair, even amid 
extraordinary public scrutiny. With respect to the AJS 
article in particular, the court concludes that there is no 
reasonable possibility that any juror was persuaded to 
vote contrary to what hislher conscience and 
understanding of the evidence would otherwise dictate. 

29 Although instructed not to consult the 
Internet, this court's admonitions were, as the 
government points out,' couched in terms of 
avoiding trial publicity. See Tr. at 2426-28 
(09/28/05); Tr. at 7695 (11/09/06). This does not 
excuse Ms. Peterson's conduct, but does give the 
court further comfort that its aSsessment of Ms. 
Peterson's credibility was sound. 

[* 163] 2. Impact of dismissing jurors in the midst of 
contentious deliberations 

As previously discussed, see supra Part IX.A, this 
court removed Ms. Ezell from the jury, without objection 
by defense counsel, because she failed to disclose her 
criminal history on her juror questionnaire. Tr. at 24483, 
24485 (03/27/06). Coincidentally, she was removed on 
the heels of the contentious deliberations just discussed. 
After she was dismissed, Ms. Ezell made a number of 
statements to the media in which she claimed that she 
was the only member of the jury who believed Ryan was 
innocent of some of the charges. Ryan contends that the 
other jurors may have believed that Ms. Ezell's removal 
"bore some relationship to her support for Ryan," and that 
her dismissal chilled the free expression of pro-defense 
opinions in the jury room. Ryan Post-Trial Mot. at 24. 

Although this court had no knowledge of Ms. Ezell's 
views of the evidence, the court was nevertheless 
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sensitive to defense counsel's concern that the remaining 
jurors might believe her dismissal was related to their 
difficulties during the first week of deliberations. 
Accordingly, after Ms. Ezell and Mr. Pavlick were 
dismissed, the court [* 164] instructed the reconstituted 
jury as follows: 

A word to my jurors. You have heard by 
now that two of the original jurors in this 
case were excused from further jury 
service. I want you to know, as I've told 
some of you already, that the 
circumstances that brought about the fact 
that these two jurors were excused, those 
circumstances were not prompted by any 
of the lawyers or by the parties in this 
case, nor by your previous deliberations, 
those of you who were here. Rather, the 
inquiry was generated by members of the 
media. It is not related to the lawyers in 
this case. I want you to know that in 
attempting to reach verdicts in this case 
you are answerable only to your own 
conscious [sic]. Itis your job, and your job 
alone, to find the facts in this case and to 
apply the law that I have given you. 

Tr. at 24804-05 (03/28/06). The court then reread the jury 
instructions to the reconstituted jury. Id. at 24806-90. 
After it was alleged that Juror Chambers had discussed 
the case with a third party (see infra), and that this 
individual had mentioned Ms. Ezell's dismissal, this court 
again admonished the jury by letter: 

As you know, two jurors were excused 
[*165] from further service on this case. 
The reasons they were excused have 
nothing to do with the views they 
expressed in early deliberations nor with 
any communications with me concerning 
those earlier deliberations. 

Letter from Court to Jurors of 04/03/06; Tr. at 24972 
(04/03/06). 

Defendant Ryan contends that the court's instructions 
were insufficient because they did not disclose precisely 
why Ms. Ezell· and Mr. Pavlick were removed. Ryan 
Post-Trial Mot. at 25. Ryan also points out that even if 
the jury knew why these two jurors were removed, other 
jurors with undisclosed arrests (Jurors Rein, Casino and 

Svymbersky) remained on the jury. Id. This, according to 
Defendant Ryan, created a "significant risk" that the 
reconstituted jury may have believed that the court 
sanctioned the removal of a pro-defendant juror, and/or 
that a "faction" of jurors had succeeded in ousting 
another juror Id. The court believes that Mr. Ryan's 
concerns are unfounded. This court rejected the prior 
request to remove Ms. Ezell in no uncertain terms. Letter 
from Court to Jurors of 3/23/06. If the jurors had any 
lingering doubts about the court's position, its March 28 
and April 3 instructions [* 166] dispelled those doubts. 
Accordingly, the court believes that it effectively refuted 
any suggestion that some jurors had successfully ousted 
one of their own. 

Mr. Ryan's second concern, that jurors may have 
believed that Ms. Ezell was removed for her views of the 
evidence, is likewise unfounded. First, it necessarily 
implicates the court. After all, the. court removed the Ms. 
Ezell and Mr. Pavlick and communicated that decision to 
the jurors. Besides explicit instructions, see Final Jury 
Instr. at 2, 148, the court communicates its impartiality to 
jurors in numerous ways over the course of a trial (e.g., 
ruling on objections). Accordingly, there is no reasonable 
basis to suppose that these jurors inferred that the court 
removed a· juror because of his or her view of the 
evidence. Even assuming that the court's March 28, 2006 
instruction left the door open for such an inference, it was 

. closed by this court's April 3, 2006 instruction, which 
disavowed any connection between Ms. Ezell's and Mr. 
Pavlick's views of the evidence and their dismissal. The 
court rejects Defendant Ryan's contention that Ms. Ezell's 
removal chilled free expression of pro-defense opinions. 

3. Impact of juror [* 167] investigations during 
deliberations 

Both Defendants contend that their right to an 
impartial jury was impaired by investigations into the 
jurors' backgrounds during deliberations. Ryan Post-Trial 
Mot. at 26; Warner Post-Trial Mot. at 19. As a threshold 
matter, there would not have been, contrary to Ryan's 
contention, any confusion about who prompted the 
investigations. Ryan Post-Trial Mot. at 26. This court 
explicitly told the jurors that neither defense nor 
prosecution counsel initiated the investigation. Tr. at 
24804-05 (03/28/06) (,,[T]he inquiry was generated by 
members of the media. It is not related to the lawyers in 
this case."); see also Tr. at 24516-17,24542 (03/27/06); 
Tr. at 24643-44 (03/28/06). Nor is the court persuaded by 
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Ryan's more general argument that the jurors might want 
to curry favor with the prosecution if they believed they 
were being investigated. Ryan quotes several news 
reports published during deliberations that state that a 
juror could be subject to prosecution for lying on his or 
her juror questionnaire. See Exs. 1-9 to Ryan Post-Trial 
Mot. Ryan speculates that it is possible the jurors saw 
these statements,based on statements by two of the 
[*168] alternate jurors (one of whom, Mr. Masri, did not 
deliberate) that they were aware, based on headlines they 
had seen, that the media was reporting "juror problems." 
Ryan Post-Trial Mot. at 21. 

Several jurors were questioned about omissions from 
their juror questionnaires, and yet were retained to 
deliberate with the reconstituted jury. Although, as Ryan 
points out, only Ms. Gomilla was explicitly told that she 
was not in any trouble, Tr. at 24502 (03/21/06), it is 
implausible that the retained jurors would harbor any fear 
of prosecution. As for the remaining jurors, who were not 
specifically questioned about their questionnaires, they 
would have no reason to conclude that they were the 
targets of any investigation. With respect to the news 
reports, there is no indication in the record that any jurors 
saw more than headlines in connection with this matter. 
Nor is the court prepared to assume that the jurors 
ignored this court's many explicit instructions to avoid 
such media coverage~ 30 Finally, the court instructed the 
reconstituted jury that the voirdire process initiated in the . 
wake of the allegations conc«rning Ms. Ezell and Mr. 
Pavlick, was "complete, and I do not anticipate [*169] 
any further questioning of jurors. In any event, none of 
my questions should be considered in any way as you 
deliberate in this case." Tr. at 24189 (03128/06). 
Accordingly, the court believes that it dispelled any 
speculative fear the jurors may have had about being 
investigated. 

30 Defendant Warner's argument that even 
seeing these headlines violated this court's order is 
incorrect. Warner Post-Trial Mot. at 5-6. 

Remmer, which Ryan cites in his reply brief, is 
inapposite. Remmer, 347 Us. at 229; Ryan Reply at 14. 
In that case, a juror reported to the court an incident of 
apparent jury tampering, and the court -- without 
consulting or informing defense counsel -- enlisted the 
prosecution and the F.B.I. to investigate. Remmer, 347 
Us. at 228. Indeed, the defense did not learn about the 
episode until reading about it in a newspaper after the 

verdict. fd. So, not only was the alleged act of jury 
tampering potentially prejudicial, but so too was the 
government's "unauthorized [* 110] invasion." fd. at 229. 
In this case, the investigation took place with the parties' 
consent and, as previously discussed, the proper 
precautions. In sum, the court is not persuaded that there 
is any reasonable possibility that jurors failed to vote 
their conscience for fear of prosecution. 

4. Alleged ex parte communications 

This court instructed the jury on numerous occasions 
not to discuss the case with third parties. Defendant Ryan 
maintains that Juror Chambers violated those 
instructions, and that her improper ex, parte 
communications are presumptively prejudiciaL Ryan 
Post-Trial Mot. at 39-40 (citing Remmer v. United States, 
347 US. 227, 229, 74 S. Ct. 450, 98 L. Ed. 654, 1954-1 
C.E. 146 (1954). On March 28, 2006, an individval 
(Dennis McLaughlin) phoned a local radio show to 
describe a conversation he claimed to have had with a 
juror in this case. See Transcript of 3/28/06 WLS-AM 
(ABC) Radio Broadcast, Ex. 14 to Ryan Post-Trial Mpt. 
Mr. McLaughlin, who owns a small coffee stand in a 
commuter rail station where· he says the conversation 
with Ms. Chambers took place, was subsequently 
subpoenaed and questioned by this court concerning the 
substance of the conversation. Tr. at 25112 [*111] ,at 
(04/10/06). Mr. McLaughlin identified Juror Chambers as 
the person he had spoken with, and recounted that she 
had told him, in response to his question about whether 
they were going restart deliberations after Jurors Ezell 
and Pavlick were excused, that the jurors had not started 
deliberations proper, as they were "still dealing 148 pages 
of rules." Tr. at 25129 (04111/06); cf id. at 25137 
(suggesting that he (Mr. McLaughlin) may have made the 
reference to "148 pages," as it had appeared "in the 
paper."). Mr. McLaughlin stated that he also told Ms. 
Chambers about a statement Ms. Ezell's son had made in 
an television interview to the effect that none of the 
remaining jurors, after Ms. Ezell's departure, were on 
Ryan's side. fd. Ms. Chambers' response, according to 
Mr. McLaughlin, was that "maybe that was why she was 
off the case." fd. For her part, Ms. Chambers stated that 
the conversation never took place. fd. at 25206-07. 

There are, the parties agree, two issues: (I) whether 
the ex parte communication occurred in the mauner 
described by Mr. McLaughlin; and (2) whether the 
Defendants were prejudiced by the communication. This 
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court has expressed misgivings [* 172] about Mr. 
McLaughlin's account, see id at 25236-37, and its 
experience with Ms. Chambers over the course of voir 
dire and an long trial has left the court with a positive 
impression of her candor. Defendant Ryan argues that 
post-verdict statements by jurors in this case corroborate 
Mr. McLaughlin's story, Ryan Post-Trial Mot. at38-39, 
but those statements do not foreclose the possibility that 
Mr. McLaughlin gleaned information about the progress 
of deliberations from one or more of the many media 
reports that were circulating at that time. 

Even if Ms. Chambers did have a conversation with 
Mr. McLaughlin, the court does not believe that there is a 
reasonable possibility that that conversation prejudiced 
the Defendants. Ryan contends that prejudice must be 
presumed, citing United States v. Remmer, 347 U.S. 227, 
229, 74 S. Ct. 450, 98 1. Ed 654, 1954-1 G.B. 146 
(1954). As previously discussed, Remmer dealt with 
suspected jury tampering an unknown third party· 
contacted a juror and "remarked to him that he could 
profit by bringing in a verdict favorable to the petitioner." 
fd at 450-51. The Seventh Circuit· Bas noted that it is 
unclear whether Remmer's presumption of prejudice 
applies to [* 173] ex parte communications not 
involving jury tampering. Whitehead v. Cowan, 263 F.3d 
708, 724 (7th Cir. 2001). Irrespective of whether the 
presumption ever applies to such communications, the 
court noted that the nature of some ex parte 
communications do not warrant the presumption. fd. The 
defendant in Whitehead was accused of aggravated 
kidnaping and murder. fd at 714. After the victim's 
mother took the stand to testify, the judge inexplicably 
retired to chambers with counsel and the court reporter, 
leaving the witness, the defendant and the jury in court. 
fd at 723. While the judge was absent, the witness began 
shouting at the defendant, asking at one point why the 
defendant killed her daughter. fd When. the judge 
returned and discovered that the communication had 
taken place, he admonished the jury to disregard her 
comments. fd The Seventh Circuit held that the Remmer 
presumption did not apply, noting that the mother's 
comments were directed to the accused, not the jury, and 
that the "mother did not attempt to persuade the jury, nor 
did she provide them with any extraneous information 
about the facts [*174] of the case." fd 

If the court were to adopt Mr. McLaughlin's version 
of events, there would have been, unlike Whitehead, a 
communication between a third party and a juror. But like 

the comment in Whitehead, the communication in this 
case was "innocuous,"· id. at 724-25; much more so in 
fact: In the communication at issue in this case, it was the 
juror who allegedly provided information to a third party, 
not an effort by a third party to influence the juror. Mr. 
McLaughlin explicitly stated that he did not attempt to 
persuade Ms. Chambers or do anything that might affect 
the trial. Tr. at 25131 (04/11106). The only piece of 
information Mr. McLaughlin is alleged to have 
communicated to Ms. Chambers was the fact that Ms. 
Ezell's son had made comments to the media concerning 
the attitnde of the deliberating jurors towards Defendant 
Ryan. fd at 25129. Ms. Chambers' alleged response, to 
the effect that "maybe" that was why Ms. Ezell was 
removed from the jury, is at best ambiguous and may, as 
this court has previously suggested, been an attempt to 
extricate herself from an uncomfortable sitnation. fd at 
25148-50. Even if the court accepted the Defendants' 
[*175] highly speculative suggestion that this was a 
window into the jurors' understanding of Ms. Ezell's 
removal, this court instructed the reconstitnted jury that 
the Jurors Ezell and Pavlick were not removed because of 
what had occurred during their prior deliberations. Tr. at 
24804-05 (03128/06); Tr. at 24972 (04/03/06). The court 
concludes that· the alleged conversation between Ms. 
Chambers and Mr. McLaughlin "would not affect a 
reasonable juror's deliberation as to whether or not" the 
Defendants committed the crimes they were charged 
with. Whitehead, 263 F.3d at 725. 

5. Juror exposure to trialpublicity 

Defendants Warner and Ryan contend that Jurors 
Svymbersky and Rein violated the court's repeated 
instructions to avoid media coverage of the trial. The 
Defendants' trial was well-publicized, and the court was 
sensitive to the fact that undue media exposure could 
prejUdice the Defendants. Accordingly, this court 
instructed the jurors to avoid newspaper. accounts by 
removing articles about the case before they read the 
paper, and to walk out of the room if the television news 
featured a story about the trial. Tr. at 2427 (09128/05). At 
the same time, this court also [* 176] acknowledged that 
short of sequestering the jury ,a step that would have 
entailed an even greater intrusion into the lives of these 
jurors than they were already subjected to -- the jurors' 
most diligent attempts to avoid media coverage would 
not be completely successful. See, e.g., Tr. at 2427 
(09128/05); Tr. at 25044 (04/06/06). So, the fact that 
Jurors Rein and Svymbersky were exposed to headlines 

A-000494 

Case: 10-3964      Document: 20-2            Filed: 02/11/2011      Pages: 220 (442 of 448)



Page 51 
2006 U.S. Dist. LEXIS 64085, *176; 98 A.F.T.R.2d (RIA) 7074 

and pictures related to the case is not surprising, nor was 
it prejudicial in this case. Although both jurors stated that 
they. read newspapers, which was not contrary to the 
court's instructions, see Tr. at 17646 (12/05/05), they 
further stated that they attempted to avoid stories 
regarding the trial. Tr. at 24547 (03/27/06) (Svymbersky: 
"If 1 saw a headline, 1 would just pass it. I wouldn't read 
anything about it."); Tr. at 24639-40 (Rein threw away 
the "Metro" section of the paper). Svymbersky stated that 
he read a front·page headline that quoted rhetoric from 
the government's closing argument ("12 Years of 
Christmas"), but Svymbersky was, of course, present for 
the closing argument and heard the original statement in 
person. While the court would have preferred that jurors 

. [* 177] not be exposed to such rhetoric outside the 
courtroom, the court does not believe that it affected the 
course of deliberations or otherwise prejudiced the 
Defendants. Nor is the court troubled that these jurors did 
not bring these matters to the court's attention on their 
own, rather than inresponse to specific questioning. See 
Warner Post-Trial Mot. at 5. Although the court did ask 
the jurors to tell the court if they had been exposed to trial 
publicity, the jurors could have reasonably inferred that 
court did not require them to report de minimis or fleeting 
exposure. See, e.g., Tr. at 2427 (09/28/05)("1 know that 
you are going to see some things that pass through your 
consciousness."). In any event, the court is' confident that 
the jurors who deliberated to verdict in this case were not 
prejudiced by any inadvertent exposure to media 
coverage. 

D. Juror Substitution Pursuant to Rule 24(c) 

When the case initially was submitted to the jury, the 
court excused the remaining alternates, but directed them 
to continue to abide by instructions that they not discuss 
the case with anyone or consider any media attention, 
pending a verdict. On March 28, 2006, eight days [* 178] 
after deliberations began, this court seated two alternate 
jurors pursuant to FED. R. CRlU P. 24(c). Rule 24(c)(3) 
provides as follows: 

[HN52] The court may retain alternate 
jurors after the jury retires to deliberate. 
The court must ensure that the retained 
alternate does not discuss the case with 
anyone until that alternate replaces a juror 
or is discharged. If an alternate replaces a 
juror after deliberations have begun, the 
court must instruct the jury to begin its 

deliberations anew. 

FED. R. CRlU P. 24(c). Before Rule 24 was amended in 
1999, a district court that replaced a deliberating juror 
with an alternate, instead of proceeding with 11 jurors or 
declaring a mistrial, committed reversible error. See, e.g., 
United States v. Beard, 161 F.3d 1190, 1194 (9th Cir; 
1998) (finding decision to replace two deliberating jurors 
with alternates an abuse of discretion under the pre-1999' 
version of Rule 24). The concern, in such cases, was that 
the substituted juror was at a disadvantage during 
deliberations, "and as a result the defendant may not 
really be getting the jury of 12 [* 179] to which he is 
entitled." United States v. Josejik, 753 F2d 585, 587 (7th' 
Cir. 1985). Nevertheless, trial courts were loathe to toss 
out lengthy trials based upon last-minute' juror 
misconduct, especially when alternates were available, 
and those appellate courts that did not reverse the trial, 
court for violating the letter of Rule 24, created elaborate 
justifjcations for their failure to do so. See, e.g., United 
States v. Virgen-Moreno, 265 F.3d 276, 289 (5th Cir. 
200]) (setting out a four-factor test to determine whether 
the defendant was actually prejudiced by substituting 
jurors post-submission). After the 1999 amendments,· 
such machinations are no longer necessary. 

Although the Seventh Circuit has yet to directly 
address this issue, it has given every indication that the 
amended rule reverses the prior presumption that a 
late-arriving juror is incapable of deliberating fairly with 
jurors who have already begun deliberations. In United 
States v. Johnson, a juror who had served during the guilt 
phase of a capital-punishment trial failed to appear for the 
penalty phase and was replaced with an alternate. 223 
F3d 665, 669 (7th Cir. 2000). [*180] When the 
defendant argued that this late-substitution violated 18 
u.S.C. § 3593(b)(]), (requiring that a death penalty 
sentencing hearing be conducted "before the jury that 
determined the defendant's guilt"), the Seventh Circuit 
turned to the amended Rule 24(c) for guidance. Id. at 
670. Citing the portion of Josejik that Ryan relies on, see 
Ryan Post-Trial Mot. at 32, the court observed: "[T]he 
fact that the alternate missed some of the deliberations is 
no longer regarded as a fatal objection, or indeed as any 
objection, to his participating in the jury's decision." 
Johnson, 223 F3d at 670. Significantly, the Defendants 
rely exclusively on case law interpreting pre-amendment 
Rule 24. 31 [HN53] The plain language of Rule 24(c) and 
the Seventh Circuit's discussion in Johnson refute the 
notion, advanced in the pre-amendment cases Ryan cites, 
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32 that substituted jurors are at an insunnountable 
disadvantage in deliberations. 

[*181] 

31 Cf United States v. Bradley, 79 Fed. Appx. 
335 (9th Cir. 2003) (Caselaw interpreting 
pre-amendment Rule 24 is superseded "by the 
plain language of the new rule."). 

32 . See People v. Burnette, 775 P.2d 583, 588 
(Colo. 1989); State v. Lehman, 108 Wis. 2d 291, 
321 N. W2d 212, 220 (Wis. 1982); cf United 
States v. Register, 182 F3d 820, 843 n.36 (1Ith 
Cir. 1999) (finding no prejudice to defendant in 
violation of pre-amendment Rule 24 before 
quoting the then-proposed amendment and 
observing: "This rule, announced by the Supreme 
Court, intimates that such a procedure does not 
deprive defendants of any rights."). 

Nevertheless, Defendant Ryan contends that seating 
two alternates in this case prevented meaningful 
delib~rations. Ryan Post-Trial Mot. at 29. Ryan contends 
that tJi.e jurors did not, indeed could not, heed this court's 
admonition to begin deliberations anew. Id. at 29-30. The 
original jury deliberated for eight days, although, as this 
court observed at the time, they were not "full" or "long 
days." Tr. at 24603-04 (03/28/06). In any event, 
according to Ryan, the jurors who participated in both the 
original and the reconstituted juries' deliberations could 
not have put their prior deliberations out of their minds. 
[* 182] Ryan further argues that the substituted jurors 
were exposed to improper outside influences. ld. at 
28-29. While the court does not believe that Rule 24(c) 
permits the court to substitute jurors during deliberations 
in all circumstances, the court is convinced that 
substitution in this case preserved the "essential feature" 
of the jury. Henderson v. Lane, 613 F2d 175, 177 (7th 
Cir.1980). 

Consistent with Rule 24(c), this court took a number 
of precautions to ensure that the reconstituted jury began 
deliberations anew. FED. R. CRIM P. 24(c)(3) ("If an 
alternate replaces a juror after deliberations have begun, 
the court must instruct the jury to begin its deliberations 
anew."). As noted, when the alternates were initially 
excused, the court directed that they not consider media 
attention until they learned that a verdict was returned. 
When the alternates were called back, the court 
confinned on the record that Jurors Svymbersky and 
DiMartino had not in fact been unduly exposed to trial 

publicity or to the comments of other third parties. Tr. at 
24539-43 (03/27/06). Both jurors explained that they had 
adhered to that direction, [*183] cutting off any person 
who attempted to speak with them about the case. Tr. at 
24539-40,24547 (03/27/06). Of course, these jurors were 
not completely shielded from infonnation concerning the 
trial, but the court satisfied itself that both jurors' 
exposure was inadvertent and innocuous. Tr. at 25044-45 
(04/06/06); see Smith v. Phillips, 455 US. 209, 217, 102 
S. Ct. 940, 71 L. Ed. 2d 78 (1982) ("[HN54] [D]ue 
process does not require a new trial every time a juror has 
been placed in a potentially compromising situation."). 

With respect to the jurors who had participated in the 
first week of deliberations, the court interviewed each of 
them individually and received assurances that they were 
capable and willing to "start all over today and 
completely disregard any of the discussions that have 
happened before." Tr. at 24759-78 (03/28/06) .. Once the 
decision to proceed with the alternate jurors was made, 
the court instructed the entire jury that they must 
"completely put out of your prior deliberations out of 
your mind. . . . You also should not discuss or mention 
any statements or comments made during the prior 
deliberations when you begin these new deliberations." 
Jd. at 24805. The court then reinstructed [*184] the 
reconstituted jury. Jd. at 24804-91. Case law from other 
jurisdictions interpreting pre-1999 Rule 24 support the 
conclusion that, in this case, such precautions obviated 
any prejudice to the Defendants. See, e.g., United States 
v. Hillard, 701 F.2d 1052, 1056-57 (2d Cir. 1983); 
United States v. Kopituk, 690 F2d 1289, 1307-08 (11th 
Cir. 1982). More importantly,[HN55] the current version 
of Rule 24 presumes that post-submission substitution, 
when accompanied by instructions to begin deliberations 
anew, is not prejudicial. FED. R. CRIM P. 24(c)(3); 
Johnson, 223 F3d at 670. The court has' no basis to 
conclude that the presumption has been rebutted in this 
case. 

The Defendants argue that because of the "extensive 
juror misconduct" in this case, the court cannot assume 
that these jurors followed the court's instructions to begin 
deliberations anew. Ryan Reply at 16. As previously 
discussed, the court believes that the Defendants have 
significantly overstated the degree of juror "misconduct" 
in this case. See supra Part IX.C. The jurors who 
deliberated to verdict in this case were attentive [*185] 
and conscientious, a conclusion the court believes is 
further bolstered by the fact that they deliberated for ten 
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days after they were reconstituted. See Kopituk, 690 F.2d 
at J 3 J J (individual assurances from jury that they would 
begin deliberations anew, plus the fact that they 
deliberated for "a full week" after being reconstituted, 
sufficiently indicated that they followed instructions to 
begin anew); Cf United States v. Lamb. 529 F.2d 1153, 
J J 5 6 (9th Cir. J 975) (overturning guilty verdict rendered 
by jury that deliberated for 29 minutes after they were 
reconstituted) .. In Lamb, the original jury had already 
returned a guilty verdict that the court rejected, a 
circumstance lending further support for the court's 
conclusion that the reconstituted jury did not heed the 
trial court's instruction to "begin and the beginning." 
Lamb, 529 F.2d at 1155. According to Defendant Ryan, 
the present case is somewhat analogous insofar as "we 
now know that the jury deliberated to verdict on some 
counts." Ryan Reply at 16. Ryan asserts that the jurors 
had reached verdicts on two counts based on post-verdict 
statements that some jurors made to [*186] the media. 
Ryan Post-Trial Mot. at 38-39 n.16. First, the court notes 
that Ryan's assertions about the fIrst jury's progreSs vary 
as it suits his purposes. Compare Ryan Post-Trial Mot. at 
31 (stating the jurors had deliberated to verdict on two 
counts); with id. at 39 (citing newspaper articles that 
purportedly corroborate Mr. McLaughlin's recollection of 
his conversation with Juror Chambers to the effect that 
the jury was still "working through the instructions"). 
Second, and more importantly, these statements are not 
competent evidence. See FED. R. EVID. 606(b). 

Ryan also relies on post-verdict comments to the 
media for the proposition that the reconstituted jury did 
not, in fact, follow the court's instruction. Id at 29-30. 
Leaving to one side the fact that these statements cannot 
be used to impeach the verdict, the substance of the 
juror's post-verdict comments actually confIrms that they 
did endeavor to begin anew. The jury, as a whole, 
appears to have allowed the substituted jurors to set the 
agenda for the entire group "so the original jurors 'would 
not try to sway [them], or give [them] an opinion." 
04/18/2006 Article, [*187] Ex. 12 to Ryan Post-Trial 
Mot. Ryan's suggestion that these and similar statements 
indicate that the jurors did not deliberate as a group is, at 
best, unconvincing. "[manding the reins" to the alternate 
jurors was a sensible procedure for following the court's 
instructions, not an indication that they flouted those 
instructions. 

In sum, court concludes that substituted two jurors 
after deliberations began did not violate either Rule 24(c) 

or the Sixth Amendment. 

E. Seating Additional Alternates 

This court seated eight alternates, two more than is 
contemplated by Rule 24(c)(J). This fact was brought to 
the court's attention by the prosecution before opening 
statements were completed. Tr. at 2499 (09/28/05). 
Indeed, the government explicitly asked whether defense 
counsd objected. Id ("[I] assume there's no objection by 
anybody to that?"). Defense counsel for Warner stated 
expressly that he did not object, id, a claim that Warner 
does not dispute in his post-trial motion. The record does 
not reveal any response from Ryan's counsel. The 
. government contends that Ryan waived the objection; 
Ryan contends that, at most, he merely forfeited the 
objection. 

. [HN56] Waiver is [*188] the "intentional 
relinquishment or abandonment of a known right" 
United States v. Williams, 272 F.3d 845, 854-55 (7th Cir. 
2002) (citations and internal quotation marks omitted). 
Forfeiture "is simply the failure to make a timely 
assertion of a right." Id Waiver can be implied "where an 
in~ention to relinquish the right, although not expressed, 
can be inferred," although "implied waiver" is often 
difficult to distinguish from "forfeiture." Johnson. 223 
F.3d at 668. Consistent with its previous roling, (Tr. at 
24367 (03127106», the court concludes that Ryan 
implicitly waived the objection. The court's deviation 
from the letter of Rule 24(c) was explicitly called to 
defense counsel's attention by the prosecution, and yet 
counsel for Ryan said nothing. There were, of course, 
daily reminders over the course of an almost six-month 
trial that there were 20 jurors in the jury box. It is 
implausible that Ryan's counsel simply forgot to object, 
or was waiting for the right opportunity. Moreover, 
Ryan's argument that the court "represented that [the 
additional alternates] would not be seated" is frivolous. 
Ryan Post-Trial Mot. at 35 n. 14. The court [*189] stated 
that the "worst case scenario" was that the additional 
alternates would hear all of the evidence but never 
deliberate, not that the court would not seat these 
alternates. Defense counsel cannot seriously contend that 
the court would require two citizens to sit through a very 
long trial as spectators. Moreover, as the government 
points out, defense counsel never articulated this rationale 
despite mUltiple opportunities to do so as the parties 
discussed what to do in the wake of dismissing Jurors 
Pavlick and Ezell. Accordingly, the court concludes that 
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Ryan waived his objection to the Rule 24 violation. 

F. The Court Properly Denied Defendants' Request to 
Interview Jurors 

Defendant Ryan also argues that the court 
improperly relied on Federal Rule 606(b) and Tanner v. 
United States, 483 Us. 107, 107 S. Ct. 2739, 97 L. Ed 2d 
90 (1987), in denying his motion to interview Jurors 
Ezell and McFadden. In Tanner, the Supreme Court held 
that the defendant's Sixth Amendment rights were not 
violated when, pursuanno Rule 606(b), the trial court 
declined to hold an evidentiary hearing at which jurors 
would testify after allegations surfaced that some jurors 
were impaired by alcohol and drugs [* 190] during 
portions of the triaL Tanner, 483 Us. at 127. Ryan 
argues that since he requested only an opportunity to 
interview jurors informally, Tanner and Rule 606(b) are 
not implicated. [HN57] This court has discretion under 
Local Criminal Rule 31.1 to deny counsel's request to 
interview jurors. In exercising that discretion, the 
likelihood that juror interviews will yield admissible 
evidence is certainly a factor. See, e.g., United States v. 
Moten, 582 F.2d 654, 665 (2d Cir. 1978). 

At the time that the Defendants sought to interview 
Ms. Ezell and Ms. McFadden, there were no allegations 
that improper external influence had been brought to bear 
on any juror. Only after this court denied Defendants' 
motion did Ms. Ezell allege that another juror brought 
extraneous material into the jury. room. Ryan Post-Trial 
Mot. at 47 n.21. The court then conducted a thorough 
hearing on the matter, during which defense counsel was 
permitted to pose questions. But at the time the court 
ruled on the request to interview jurors, the Defendants 
were relying on statements to the press made by Ezell and 
McFadden that amounted to little more than 
name-calling. There was certainly [*191] no indication 
that the interviews would yield information that could be 
used to impeach the verdict. This was especially true with 
respect to Ms. McFadden, who was removed from the 
jury for reasons that have nothing to do with the alleged 
misconduct of other jurors, and who played no part in 
either the first or tIie second round of deliberations in this 
case. Even though these jurors may have wanted to speak 
with defense counsel, interviews with either or both 
jurors about what went on in the jury room would 
necessarily entail further intrusion into the lives of the 
other jurors, who would feel compelled to respond to any 
actual or perceived inaccuracies in Ezell's and 

McFadden's statements. The fact that some of these jurors 
have chosen to speak with the media on their own terms 
does not persuade the court that they have invited or 
would welcome the additional attention that interviews 
would entaiL There are also powerful institutional 
interests in respecting the finality of verdicts that caution 
against any further intrusion into the jurors' deliberations. 
The court reaffirmS its decision to deny juror interviews. 

G. Juror Problems, Viewed as a Whole, Do Not Rebut 
the Presumption [* 192] that Jurors Followed 
Instructions to Assess Warner's Culpability 
Independently 

As Warner points out, a critical issue with respect to 
his numerous motions for severance is whether the jury 
was able to sort out the evidence among the defendants. 
United States v. Thompson, 286 F.3d 950, 968 (7th Cir. 
2002). To ensure that the jury would draw the necessary 
distinctions between the Defendants, this court gave 
numerous limiting instructions both during and at the end 
of the trial. Jurors are presumed to follow such 
instructions, Thompson, 286 F.3d at 968, but Warner 
contends that a host of juror-related issues already 
described rebut that presumption. Warner Post-Trial Mot. 
at 2. 

As previously discussed, the court rejects Warner's 
contention that jurors who deliberated to verdict in this 
case lied on their juror questionnaires. See supra Part 
IX.A. The court has likewise rejected Warner's argument 
that jurors violated this court's numerous admonitions to 
avoid trial publicity. See supra Part IX.C.5. Warner adds 
to the list of perceived juror misconduct the decision of 
Jurors Svymbersky and James to remove their notebooks 
from the jury room [*193] after being discharged. 
Warner Post-Trial Mot. at 8. As to Juror Svymbersky, the 
court concluded that it was an innocent mistake, Tr. at 
24448-50 (03/27/06). 33 In any event, the court does not 
agree that two jurors' removal of their notebooks 
conclusively establishes the. entire jury's inability to 
follow instructions. So, as a threshold matter, the court 
rejects the underlying factual premise for Warner's theory 
that "[i]f the jurors could not follow simple instructions. 
on these topics, then they could not follow more-difficult 
instructions regarding the compartmentalization of 
evidence, [etc.]." Warner Post-Trial Mot at 9. 

33 The court advised the jurors to leave their 
notebooks in the jury room during the course of 
the trial but did not repeat the admonition, nor did 
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it explicitly prohibit them from removing their 
notebooks at the conclusion of the trial. 

Moreover, the two cases Warner cites in support of 
his argument that juror misconduct in this case rebuts the 
presumption that jurors follow instructions [* 194 J . are 
plainly distinguishable. See Dyer v. Calderon, 151 F3d 
970, 983 (9th Cir. 1998) ("If a juror treats with contempt 
the court's admonition to answer voir dire questions 
truthfully, she can be expected to treat her responsibilities 
as a juror -- to listen to the evidence, not to consider 
extrinsic facts, to follow the judge's instructions -- with 
equal scorn."); United States v. Colombo, 869 F2d 149 
(2d Cir. 1989). In Dyer, a juror in a death penalty case 
failed to .disclose at voir dire that her brother was the 
victim of a murder performed in a manner similar to the 
Dyer defendant's alleged crime. 151 F3d at 976-77. 
Furthermore, the Dyer prosecutor had prosecuted the 
juror's brother's killer. Id. When given the opportunity to 
correct her initial omission, rather than doing so, the juror 
told the trial judge that she believed that her brother's 
death was an accident. Id. The facts surrounding the 
juror's brother's death, however, plainly bespoke foul play 

facts known to the juror in her capacity as the plaintiff 
in her brother's wrongful death suit. Id. In a further 
bizarre twist, after the conviction of the [*195] Dyer 
defendant, the juror went on to take a job as a guard on 
death row in San Quentin where the Dyer defendant 
awaited execution. Id. at 982 n. 18. The Ninth Circuit 
concluded that the juror lied and that her lies gave rise to 
an inference of implied bias against the defendant 
because the subject matter of what she concealed and the 
repetition of her lies indicated that she had lied to protect 
her position on the jury. id. at 982. Colombo involved a 
juror who deliberately concealed her relationship with a 
government lawyer. 869 F2d at 150. The Colombo court 
did not have to guess at this juror's intentions: the juror 
involved actually stated to another juror that she had lied 
in order to obtain a seat on the jury. Id. The Colombo 
court observed: 

Knowingly lying during th.e voir dire 
violated, inter alia, 18 US. C. § 1621 
(J 982), and subjected the juror to possible 
criminal contempt pursuant to 18 US.c. § 
401 (1982), as well as to possible 
substantial restitution claims by the 
government. . . . It exhibited a personal 
interest in this particular case that [* 196] 
was so powerful as to cause the juror to 

commit a serious crime. Such an interest 
not only suggests a view on the merits 
andlor knowledge of evidentiary facts but 
is also quite inconsistent with an 
expectation that a prospective juror will 
give truthful answers concerning her or his 
ability· to weigh the evidence fairly and 
obey the instructions of the court. 

869 F2d at 151-52 (citations omitted). 

The jurors' deliberate and outrageous 
misrepresentations in Dyer and Colombo are in no way 
analogous to the honest mistakes that the jurors in this 
case made. Nevertheless, Warner argues that the court 
should infer from individual juror's honest mistakes with 
regards to particular instructions that the jury as a whole 
was unable to follow the court's limiting instructions. The 
·court finds this inference suspect on at least two grounds. 
First, as Dyer and Colombo demonstrate, courts draw a 
distinction·betweeit honest mistakes and purposeful 
deceptions. Drawing this distinction is sensible. For all 
but the theoretically least competent juror, the possibility 
of misinterpreting an instruction from the court will be 

'less than the certainty that the instruction [* 197J will be 
disregarded by a juror who purposefully intends to do so. 
Second, the court does not find a compelling connection 
between evidence that individual jurors occasionally 
made individual mistakes implementing the court's 
instructions, and the assumption that these same jurors 
would make much graver mistakes when acting together. 
Unlike the mistakes the jurors made alone, the possibility 
that one juror would think some piece of evidence 
admitted only against Ryan was also applicable to 
Warner must be balanced against the likelihood that his 
or her eleven peers on the jury would recognize the 
juror's error and correct him or her. 

For the same reason, the court is unwilling to assume 
that the jurors were incapable of following its instruction 
that Defendant Ryan as a public official had a duty of 
honest services while Warner, as a private citizen, did 
not. The court instructed the jurors to this effect. Final 
Jury Instr. at 70, 82. Warner draws sinister meaning- from 
the fact that the jury unanimously convicted both 
Defendants of all counts. Warner Post-Trial Mot. at 10. 
[HN58] While it is true that a court can bolster its 
presumption that a jury has followed its instruction by 
reference [* 198] to the fact the jury did acquit some of 
the defendants on some counts, see, e.g., Thompson, 286 
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F.3d at 968, a split verdict is not a necessary condition 
for the ordinary presumption that the court's instructions 
were effective. Warner also contends that the juror issues 
in this case would have caused the court to declare a 
mistrial in a shorter trial, citing this court's recent 
decision declaring a mistrial in a wholly unrelated matter. 
See Warner Post-Trial Mot. at20. The length ofa trial, or 
more accurately, the amounts of judicial, prosecutorial, 
and private resources expended over the course of a long 
trial, are relevant and appropriate considerations. See, 
e.g., McDonough, 464 u.s. at 555 ("To invalidate the 
result of a three-week trial because of a juror's mistaken, 
though honest response to a question, is to insist on 
something closer to perfection than our judicial system 
can be expected to give."); FED. R. CRIM P. 24(c). 

For all these reasons, the court fmds that it did not 
err in denying Warner's repeated motion for severance 
and does not find that the interests of justice require it to 

grant [* 199] Warner a new trial on this basis now. 

CONCLUSION 

Ryan's motion for judgment of acquittal is granted 
with respect to Counts Nine and Ten and otherwise 
denied. Ryan's motions to dismiss, for new trial, and for 
arrest of judgment (686, 721-1,2,778,817-1,2,3) are 
denied. Warner's motion for acquittal is granted with 
respect to Count Nine and otherwise denied. His motions 
for severance (260-1,2, 584, 674, 829)· are denied. 
Warner's motions to dismiss, for new trial, and arrest of 
judgment (673,818,830-1,2) are denied. 

Dated: September 7, 2006 

REBECCA R. PALLMEYER 

United States District Judge 
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