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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

WALTER TUVELL,
Plaintiff,
V. Civil Action No. 13-11292-DJC

INTERNATIONAL BUSINESS MACHINES, INC.,

Defendant

AFFIDAVIT OF JOAN ACKERSTEIN

I, Joan Ackerstein, on oath, depose and say as follows:

1. | am a Shareholder in the law firm of Jackson Lewis P.C., with an office located
at 75 Park Plaza, Boston, Massachusetts 02116. | am one of the attorneys representing
Defendant International Business Machines, Inc. in the matter.

2. Attached as Exhibit 1 is a copy of excepts from the first day of the deposition of
Plaintiff Walter Tuvell, taken on May 16, 2014.

3. Attached as Exhibit 2 is a copy of excepts from the second day of the deposition
of Plaintiff Walter Tuvell, taken on June 24, 2014.

4. Attached as Exhibit 3 is a copy of excepts from the deposition of Christopher
Kime taken on March 7, 2014.

5. Attached as Exhibit 4 is a copy of excepts from the deposition of B. Stewart
Snyder, 111, M.D., taken on March 19, 2014.

6. Attached as Exhibit 5 is a copy of excepts from the deposition of Kathleen Ann
Dean taken on March 27, 2014.

7. Attached as Exhibit 6 is a copy of excepts from the deposition of Daniel Feldman

taken on March 28, 2014.
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8. Attached as Exhibit 7 is a copy of excepts from the deposition of Stephanie Ross,
L.1.C.S.W., taken on April 11, 2014.

9. Attached as Exhibit 8 is a copy of excepts from the deposition of Linda King
taken on May 9, 2014.

10.  Attached as Exhibit 9 is a copy of excepts from the deposition of Lisa Due taken
on May 20, 2014.

11.  Attached as Exhibit 10 is a copy of excepts from the deposition of Russell Mandel
taken on June 4, 2014.

12.  Attached as Exhibit 11 is a true and accurate copy of what was marked as Exhibit
9 to Plaintiff’s Deposition and identified as a warning dated August 3, 2011.

13.  Attached as Exhibit 12 is a true and accurate copy of what was marked as Exhibit
3 to the deposition of Christopher Kime and identified as an e-mail dated December 1, 2011 from
Walter Tuvell to Chris Kime regarding SWG-0436579 discussion.

14.  Attached as Exhibit 13 is a true and accurate copy of what was marked as Exhibit
11 to the deposition of Christopher Kime and identified as an e-mail dated January 6, 2012 from
Chris Kime to Walter Tuvell regarding Happy New Year.

15.  Attached as Exhibit 14 is a true and accurate copy of what was marked as Exhibit
6 to the deposition of Dr. B. Stewart Snyder and identified as an e-mail string dated October 4,
2011 regarding Tuvell.

16.  Attached as Exhibit 15 is a true and accurate copy of what was marked as Exhibit
3 to the deposition of Kathleen Dean and identified as an e-mail dated August 11, 2011 from
Kathleen Dean to Walter Tuvell regarding Need health service.

17.  Attached as Exhibit 16 is a true and accurate copy of what was marked as Exhibit

7 to the deposition of Kathleen Dean and identified as an e-mail string dated September 13, 2011
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from Stewart Snyder to Kathleen Dean and others regarding IBM Confidential: Walter Tuvell
#0G3821.

18.  Attached as Exhibit 17 is a true and accurate copy of what was marked as Exhibit
9 to the deposition of Kathleen Dean and identified as an e-mail string dated September 16, 2011
from Stewart Snyder to Kathleen Dean regarding IBM Confidential: Walter Tuvell #0G3821.

19.  Attached as Exhibit 18 is a true and accurate copy of what was marked as Exhibit
9 to the deposition of Daniel Feldman and identified as an e-mail string dated June 10, 2011 from
Fritz Knabe to Daniel Feldman regarding FYI.

20.  Attached as Exhibit 19 is a true and accurate copy of what was marked as Exhibit
13 to the deposition of Daniel Feldman and identified as an e-mail string dated June 15, 2011
from Walter Tuvell to Daniel Feldman regarding FW: Transition of responsibilities.

21.  Attached as Exhibit 20 is a true and accurate copy of what was marked as Exhibit
14 to the deposition of Daniel Feldman and identified as an e-mail string dated June 15, 2011
from Walter to Daniel Feldman regarding Transition status — 6/14/2011.

22.  Attached as Exhibit 21 is a true and accurate copy of what was marked as Exhibit
15 to the deposition of Daniel Feldman and identified as an e-mail dated June 17, 2011 from
Sujatha Mizar to Dan Feldman regarding Transition status — 6/16/2011 and 6/17/2011.

23.  Attached as Exhibit 22 is a true and accurate copy of what was marked as Exhibit
25 to the deposition of Daniel Feldman and identified as an e-mail string dated July 26, 2011
from Daniel Feldman regarding Walter Tuvell.

24.  Attached as Exhibit 23 is a true and accurate copy of what was marked as Exhibit
31 to the deposition of Daniel Feldman and identified as an e-mail dated November 23, 2011

from Daniel Feldman to Walter Tuvell regarding Return to work.
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25.  Attached as Exhibit 24 is a true and accurate copy of what was marked as Exhibit
37 to the deposition of Daniel Feldman and identified as an e-mail dated December 16, 2011
from Daniel Feldman to Walter Tuvell regarding FW: Your two requests.

26.  Attached as Exhibit 25 is a true and accurate copy of what was marked as Exhibit
44 to the deposition of Daniel Feldman and identified as and e-mail dated May 17, 2012 from
Daniel Feldman to Walt Tuvell regarding Next Steps.

27.  Attached as Exhibit 26 is a true and accurate copy of what was marked as Exhibit
4 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed
by Stephanie Ross dated October 12, 2011.

28.  Attached as Exhibit 27 is a true and accurate copy of what was marked as Exhibit
5 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed
by Stephanie Ross dated November 3, 2011.

29.  Attached as Exhibit 28 is a true and accurate copy of what was marked as Exhibit
6 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed
by Stephanie Ross dated December 19, 2011.

30.  Attached as Exhibit 29 is a true and accurate copy of what was marked as Exhibit
28 to the deposition of Stephanie Ross and identified as an e-mail dated September 28, 2012
from Stephanie Ross to Walt Tuvell regarding Letter to Met Life.

31.  Attached as Exhibit 30 is a true and accurate copy of what was marked as Exhibit
9 to the deposition of Linda King and identified as an e-mail string dated June 14, 2011 from
Walter Tuvell to Daniel Feldman regarding Summer plans.

32.  Attached as Exhibit 31 is a true and accurate copy of what was marked as Exhibit

10 to the deposition of Linda King and identified as an e-mail dated April 21, 1997 from Walt
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Tuvell to Meg MacGougan, Margaret Johnson and David Thompson regarding Sleepless in
Boston.

33.  Attached as Exhibit 32 is a true and accurate copy of what was marked as Exhibit
19 to the deposition of Linda King and identified as an e-mail dated June 3, 2013 from Walter
Tuvell to Patricia Barnes regarding Where | got PTSD.

34.  Attached as Exhibit 33 is a true and accurate copy of what was marked as Exhibit
1 to the deposition of Lisa Due and identified as an e-mail string dated June 16, 2011 from Diane
Adams to Lisa Due regarding Fw: Transition and status reporting.

35.  Attached as Exhibit 34 is a true and accurate copy of what was marked as Exhibit
3 to the deposition of Lisa Due and identified as an e-mail chain dated June 23, 2011 from
Walter Tuvell to Lisa Due regarding Walter Tuvell.

36.  Attached as Exhibit 35 is a true and accurate copy of what was marked as Exhibit
12 to the deposition of Lisa Due and identified as an e-mail dated June 29, 2011 from Lisa Due
to Walter Tuvell regarding *Confidential: Investigation.

37.  Attached as Exhibit 36 is a copy of excepts from the deposition of Frederick C.
Knabe taken on June 13, 2014.

38.  Attached as Exhibit 37 is a copy of excerpts from the deposition of Victoria
Vazquez taken on April 14, 2014.

39.  Attached as Exhibit 38 is a true and accurate copy of what was marked as Exhibit
2 to the deposition of Victoria Vazquez and identified as an August 15, 2011 Medical Treatment
Form.

40.  Attached as Exhibit 39 is a true and accurate copy of what was marked as Exhibit
3 to the deposition of Victoria Vazquez and identified as a September 9, 2011 Medical Treatment

Form.
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41.  Attached as Exhibit 40 is a true and accurate copy of Plaintiff’s Automatic
Disclosures served on August 9, 2013.

42.  Attached as Exhibit 41 is a true and accurate copy of the First Amended
Complaint, which was marked as Exhibit 7 to Plaintiff’s deposition.

Signed under the pains and penalties of perjury this 15" day of December 2014.

/sl Joan Ackerstein
Joan Ackerstein

CERTIFICATE OF SERVICE

This is to certify that on December 15, 2014, a copy of the foregoing document was
served upon all parties of record via the ECF system.

/sl Matthew A. Porter
Jackson Lewis P.C.




Case 1:13-cv-11292-DJC Document 76-1 Filed 12/15/14 Page 1 of 27

Volume T
Pages 1 to 271
Exhibits 1 to 20

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
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WALTER TUVELL,
Plaintiff,
vs. : C.A. No.
' 13-Cv-11292-DbJcC
INTERNATIONAL BUSINESS
MACHTINES, INC.,
Defendant.
. L - . - - - - e e

DEPOSITICON OF WALTER E. TUVELL, JR., =2
witness called on kehalf of the Defendant, taken
pursuant to the Federal Rules of Civil Procedure,
before Ken A. DiFraia, Registered Professional
Reporter and Notary Public in and for the
Commonwealth of Massachusetts, at the Offices of
Jackson Lewis P.C., 75 Park-Plaza, Boston,
Massachusetts, on Friday, May 16, 2014, commencing
at 10:14 z2.m.

PRESENT :

Rodgers, Powers & Schwartz LLP
(by Reobert S. Mantell, Esqg.)
18 Tremcnt Street, Suite 500,
Boston, MA 02108,
RMantel l@TheEmploymentLawyers. com
©17.742.77010
for the Plaintiff.

(Continued on Next Page)
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Walter E. Tuvell, Jr, - May 16, 2014

PTSD?
A, From my understanding, this sort of
psychological condition can have many roocts. Many

of them can go back to childhood, even in early
childhood where the patient has no memories. She
told me that tco. That's my understanding from
other sources anyway. However, the imminent cause
was certainly the Microsoft thing.
Q. When you say "the Microscft thing," do you

mean the withdrawal of an offer of employment in
April of 1997, after you and your family spent a

weekend in the State of Washington?

A, Yes and no.
Q. What does that mean, "yes and no"?
A The yes part means that that -- what vyou

Just stated, the withdrawal c¢f an offer, was part of
the trauma. The no part means something else was
part of the trauma.

Q. And what else was part of the trauma?

A. Really, I didn't care that much about
withdrawing the job offer. All T cared about is
what they did to me and my family. They accused my
wife of not being good enough to be a Microsoft

wife. That hurt a lot. That really drove me over

23
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Walter E. Tuvell, Jr. - May 16, 2014

24

the edge.

Q.  What words did they use that suggested your
wife wasn't good enocugh?

Al Well, when they first told me they were
withdrawing the cifer, what they said was, "We're
withdrawing the Jjob offer because you have bad
business judgment.” I pushed with "What do vyou
mean? What do you mean?"

The woman 1 was talking to, the HR person
there, Meg MacGougan, eventually ended by saying,
"Your wife can't make the move to Microsoft." So
that's it.

Q. The "can't make the move," was that, in
part, because you and vyour wife asked for an
18-month transition package?

A. I think that had nothing to do with it.

Q. Did you speak with anyone in advance of
your deposition today?

AL I spoke with many people in my life. .Whét
do you mean? |

Q. Have you spoken with anyone in advance of
your deposition today about your deposition?

AL Yes.

Q. Cther than your attorney, who have you

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

28

from IBM. Those I read essentially all the time,
for years, three years now. Those were not read,
quote, in preparation for this depositicon. That's
jJust stuff that I do alwavs.

Q. Have you read the transcripts of the

depositions?

A. Transcript of whose depcsition?

Q. Dr. Snyder, Kathy Dean, Dan Feldman.

A. No, I have not. When you say read them, 1
assume you mean read the whole thing. T have

cccasionally dipped into those and read maybe a
maximum of ten -- a maximum of scme of the content
of them, at most ten different pages of those

depositions. I do that by searching in a word

processor, you know, a PDF reader, for specific

terms I recall being sald because I was present at

‘the deposition. I just want to loock up what was

said in theose instances.
Q. Mr. Tuvell, in the course of a week, let's
say, since this lawsuit was filed, how many hours do

you spend on the lawsuit?

A, Well, initially during the first IDRs in
August of 2011, it was essentially "24/7." That
number is in gquotes. It was really more like

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

22 hours a day for two to three weeks.

There have been other weeks in which I've
done, I would say, less than ten hours. I doubt if
there's many weeks when T héve done less than ten
hours.

So that's your answer. It's somewhere
between 10 and 20 to -— 10 hours a week and 22 hours
a day.

Q. And you are interested in the legal system,

Mr. Tuvell?

A. Initially, no. I'm only interested in the
legal system insofar as I'm involved in it.

Q. Didn't you refer to yourself in some of

your documents as almost a lawyer in this case?

A. Yes. I think T said "lawyer in all but
degree." That's correct.
0. Is it accurate that in fact you have

drafted some of the documents in this case?
MR. MANTELL: Objection.
A. Absoiutely not.
Q. You have not done any of the drafting?
MR. MANTELL: Objection.
A, No.

MR. MANTELL: Heold on. First of all, that

29
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Walter E. Tuvell, Jr. - May 16, 2014

you. You were out of work at IBM for a good portion
of July of 2011 due to the surgery that you had and
then a wvacation. You returned toc work in early
August of 2011. Isn't it the case that before you
returned to work in early August, vou had alresady
started the writing of vour complaints?

A, The short answer to that is yes. Would you
like the longer answer?

Q. No. T will take that one for the moment,
Mr. Tuvell.

A Fine.

Q. If you had started that writing before
August and then on September 8th, IBM has asked you
To see a psychotherapist and Stephanie Ross has
talked to you in August about this hypomanic writing
for 22 hours a day, did you‘not think that it might
be helpful for you to go see somebody that might be
able to provide you some relief?

A. Yes, and I was seeing Stephanie Ross for
exactly that_purpose.

Q. Ckay. You said the first time you saw a
therapist or counseling was approximately 1988. How
old were you in 1988, Mr. Tuvell?

A, I was born in 1947.

36
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Walter E. Tuvell, Jr. - May 16, 2014

53

a bunch of other companies.

The people that worked in the area that T
did at 087, which was called "DCE," distribute
computing environment, was actually more involved in
the higher level plane of architecting a new system
from pieces that came from all these companies that
belonged to the consortium, but we did not write
that software. The people that wrote that software
are what is generally called a "developer.” I was
at a higher level sort of integrator-like thing. It
was not management. That was the position, the main
position.

Now, that's true for all except the last
year. The last year I was in the -Job of ﬁirtual
machine developer.

So that's what is properly sc-called a
"developer.” That's the distinction I want to make
here. You said "developer," and I want to make it
ciear that that's what I did.

Q. At Open Scftware Foundation, vou did have
some issues, didn't you? There were some things you
were unhappy about?

Al Not until the last year because that's when

the Microsoft thing intervened.

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

Q. Well, you wrote something called "Sleepless
in Boston. How Microsoft Raped my Family While

Recruiting Me, January 24 to April 20, 1997," didn't

your

A. Sounds right.

Q. That's a long document that you sent to
three individuals at Microsoft. Actually, you sent

it to more than three individuals, but it was
directed to Meg MacGougan, Margaret Johnson, and

David Thompson?

i I believe she pronounced it "MacGougan, "
but vyes.

Q. And you alsc sent a copy of this to Bill
Gates?

A. I believe I did.

o. Who was Bill Gates at the time you sent him

this missive?

A. Chairman and CEC of Microsoft.

Q. The document is about your experience of
being recruited by them and then being told they
were withdrawing the job offer?

A Yes, but, again, the withdrawal was not the
real issue. The real issue was raping my family, as

I wrote there and explained earlier.

54
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Walter E. Tuvell, Jr. - May 16, 2014

55

Q. The rape was what, that they said your wife
did not appear to want to move to Washington?

A. Yes. They didn't exactly say that, but
they basically said she's not a fit wife tc be a
Microsoft employee's wife.

Q. Was it an injury to her? I mean, did you
consider this a rape because of what they said about

yvour wife as opposed to about you?

AL It was both. She was devastated, and I was
too. I say that not because of what she said to me
but because of what I observed of her. I'm nct

breaking that spousal privilege.

o. What is it that they said about you that
was devastating?

A. Nothing in particular. I mean, they
admitted they lied when they said I had bad business
judgment and that's why they were not hiring me.
That didn't bother me at all, except for the fact
that they lied and tried to blame me when it was
really her that they were blaming.

0. Mr. Tuvell, I believe the circumstances are
reversed, that they first indicated that it was your
family's unwillingness to move, and then only after

you pushed back on that did they say it was your

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

business judgment. Did I get that wrong?

A. Actually, you may be right. T don't
remember which came first and which came second. I
do remember they said the bad business Jjudgment
thing as a lie to try to hide what wasg the real
reason. The real reason was —-- quite clearly, as it
became, that they didn't like my wife.

Q. As we sit here today, you do not believe
that it was your business judgment that kept
Microscft from making the job offer?

A. It was of course not my business Jjudgment
that had to do with anvything. I was there as a
technical person. Had it been a manager or some
such thing, that may have been a sensible critique.
It was absolutely false. Everything I did with
respect to Microsoft was technical, writing code,
designing things. That's got no business judgment

invelved in it period.

0. Who is Art?

A Art Sapsevitz?

Q. Yes.

A He was my manager at the time at AT&T/Bell

Labs. When I say "at the time," I mean at the time

when T left AT&T to go to Open Software Foundation.

56
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Walter E. Tuvell, Jr. - May 16, 2014

pecple. It's prebably in one of tThese e-mails that
I produced to you. I'm nct sure. I can name some
cf the names that I bellieve T remember. Jignesh
Patel -- the name is printed right here —-- he was
the hiring manager. Troy Keuhl, I believe, was a
same level supervisor, was and is, same level
superviscr at Imprivata, same level as Jignesh; Rob
Calder, similarly the same level as Jignesh at
Imprivata; Chris Shaw, who was the boss of the otherx
three managers I just menticned. Those are manager
type people.

I had twe or three interviews in all. T
don't know the order in which T talked to all these
people or to the other people I am going to mention.
T had in addition to those manager interviews some
interviews with some technical people that I would

e working with, co-workers.

0. And so the interview tock place in February
of 20127

A. That would sound about right.

Q. Did you go to the Imprivata offices in
Lexington?

A. I did.

Q. Sc these were in-person interviews?

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

I They were.
Q. Over more than one day?
A. Yes, but not all consecutive days. I.

should amend that by saying before I visited there
at all, T did have a phone interview with Jignesh.
That's what triggered the on-site interviews.

Q. You did not tell any of the interviewers

when you were there that ycou were on a leave of

rabsence from IBM?

A I believe I did not. I believe that is
correct.
Q. You did not tell them that you were on a

disabillty or had been on a disability leave?

A. I'm sure I didn't tell them that.

Q. Sco they believed when they made you a Jjob
offer that you were actively working at IBM?

A Yes.

. And vyou didn't do anything to tell them
otherwisge?

A. That's correct.

Q. Then they made a written job offer to you
on February 28, 20122

A. That éounds approximately like the correct

date.

96
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Walter E. Tuvell, Jr. - May 16, 2014

97

{Document marked as W. Tuvell
Exhibit 5 for identification)

Q. Exhibit 5 is a photocopy of a letter dated
February 28, 2012 from Donna Synan, Human Resources
Manager at Imprivata, to Walt Tuvell. That's you.
It is signed by you on February 28, 2012. Would vyou

agree this is a job offer?

A. {(Examines document) Yes.

Q. They were offering you a base salary of
$135,0007

L. Uh~-huh.

Q. Ts that yes?

A. Yes, 1t is.

Q. You accepted the job offer, and you began

on Mondzy, March 1Z2th?

B. Yes, I did. This here is only showing the
expectation of that Sta;ting date. What yocu Jjust
stated was the actuality of that starting date, but
it turns out fhat that was correct as well.

O. It says here a base salary of $135,000
annually. - That was your starting salary. You are
still emplovyed by Imprivata?

A, Yes.

Q. The position they were offering you was

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

performance architect, do you see that in the first

sent ence?

A Yes.

Q Is that still your title?

A It is.

Q Do you still report to M. Patel?

A | do not.

Q When did that change?

A About two nont hs ago.

Q Is M. Patel still enployed by Inprivata?
A He is not.

Q He had been the director of quality
assurance. |Is he no longer the director of quality
assurance?

A He doesn't work there at all, so he
certainly couldn't be the director of quality
assurance.

Q When he | eft, was he the director of
qual ity assurance?

A He was.

Q So he was still your supervisor?

A At the tine he left, yes. He's the only
supervisor | ever had at Inprivata up until the tine

he left.

98
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Walter E. Tuvell, Jr. - May 16, 2014

99

Q Who is your current supervisor?

A We have no one yet that has filled that
position. That position is being searched for. The
person to fill that position is being searched for.
In the interim | report directly to the person who
had been Jignesh's boss at the tine he left. That
person's nane is "M ke Fandozzi."

Q This offer letter says that you will be
eligible to participate in the conpany's benefits

programs. Are you covered under health insurance at

| npri vat a?
A Yes.
Q How soon after you started at Inprivata

were you able to begin that coverage?

A | think it was probably effective
I medi ately. However, |I'mthinking -- yes. |
believe this is correct. | could check with ny
wfe, who |l think -- and this would not be a
privil ege breaking communi cation. | think what she
wanted to do --

MR. MANTELL: Don't testify with respect to

confidential conmuni cati ons between you and your
w fe.

A So | won't say what she wanted do. Let ne

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr. - May 16, 2014

100

tell you what | think may be the case of what
happened.

Ckay, let ne preface this by saying ny wife
handl es the finances in our house. | don't know
t hat nuch about them

I*"mrecalling here from ny understandi ng,
which may be incorrect, but | think | started there
in the mddle of the nonth, or sonething |ike that,
while | was still covered by | BM You know, | don't
renmenber this. | don't renenber if | was covered by
| BM benefits or not up to the end of March and then
| had to cut over to the Inprivata benefits in
April .

There was sonet hi ng, sone vague nenory that
| have -- and it's only a vague nenory because |
didn't do what she did -- about, you know, not
doubl e-di ppi ng, or however you want to phrase that,
bei ng covered tw ce.

Now, | may be wong about this. | may not
have had | BM benefits at this tinme because | was on
zero salary. Wit a minute now No, no. | think
was COBRA-ed in, or nmaybe there's sone phrase like
that. You can continue having insurance from your

old enployer until the new one picks it up. There's

Doris O. Wong Associates, Inc.
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sone phrase like that.

Anyway, ny wife is scrupul ous about - she
always is -- that we do this properly with respect
to getting benefits.

Anyway, |'mpretty sure | was eligible to
get benefits imedi ately upon hire at | nprivata.
It's just that we didn't partake in those benefits
until the proper timng.

Q So you are covered at Inprivata --

A Yes.

Q Wll, let ne finish. You are covered at
| mprivata under health insurance, vision insurance,
dental insurance, and that covers you and your
fam |l y?

A Yes.

Q Is there a bonus pl an?

A For sone enpl oyees there is. There is not
for ne.

Q So you are not eligible to participate in a

bonus pl an?

A Not a bonus properly, so-called. As you
| ook here, there is sonething to do with sone
options for stock, comon stock (indicating). That

| do partake in, but not the bonus, so-call ed.

Doris O. Wong Associates, Inc.
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Q When you were hired, you were granted the
option of purchasing 5,000 shares of the conpany
stock. D d you do that?
A Yes and no. | was not eligible to purchase

t hose upon hire by the conpany, which is what you
stated. Instead that happened sonetine later. M
recollection is it was a nunber of nonths | ater,
four, six, eight nonths. At that point Jignesh cane
to ne and said, "Here's your stock option grant."”
End of answer.

Q Have you received any additional grants of
stock since you' ve been at | nprivata?

A No.

Q What was your | ast salary at |BW

A | don't rightly recall. I'msure it's on
record. My understanding is it was a little bit
under this 135 printed here. Maybe it was 133,
al nost a negligible difference.

Q When you began interviewi ng at |Inprivata
and got a job offer and accepted enpl oynent at
| nprivata, you did not advise IBMthat you were
doi ng that?

A Correct.

Q And at the tine you were on a | eave of

Doris O. Wong Associates, Inc.
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products?

AL Yes.

0. And vou got rid of it?

A T 4gid. T shQuld amend that to say the
one -- okay, let's be a little more careful here.

One thing they didn't have on the Netezza laptop was
Microsoft Outlook, the e-mail program. Instead they
use Lotus Notes. Lotus Notes, as I said earlier,
includes other things other than just e-mail. T
believe, althcugh I'm not totally certain about
this, that Lotus Notes alsc suppcorts a bunch of
Microsoft Office like programs, you know,
Presentation Manager document, Editor, stuff like
that. The reason I'm not entirely sure about that
is becausé I never used it.

I do know they gave me Lotus Notes. If
that Lotus Notes had those Office~like programs on
it, it's not entirely clear to me that this laptop
came with these other Micreosoft -- actual real, live
Microsoft Cffice products. It's likely it did. I'm
not entirely sure of tThat because I never used it.

I just blew it away .
Q. Until abcut May 18th of 2011, you did not

have any lssues working with Dan Feldman or Fritz

Doris O. Wong Associates, Inc.
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Knabe?
A, No sericus issues. There was one small
issue which I call "database transport." Fritz gave

me an order to do something that used an entire day,
which was totally wasteful of that day. It was a
useless project. I did it anyway, the database
transpcert thing. It turned out to be nonsense.

I did complain tc Dan about that, but it
went no further than a complaint to Dan about that.
It was a very mild complaint.

Q. The event which triggered the problems at
IBM began con May 18th?

A. Yes.

Q. That's when Mr. Knabe asserted to Dan
Feldman that you had failed to produce certain Excel
graphics as instructed?

A. That's right.

Q. At the time, May 18, 2011, vyou didn't have
Excel on your ThinkPad, did you?

A, T certaiﬁly did not.

Q. You became upset that Mr. Knabe told
Mr. Feldman that you had not produced Excel when he
asked you to, some information in Excel, because you

said he never asked you to do that; is that right?

Doris O. Wong Associates, Inc,
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A. Yes.
0. wWhy is that?
AL Because I have seen a lot of lies that he

produced in the discovery documents that we have

received.
Q. What liesg?
L. When he lied about the incident about the

yelling that Fritz did. For example, when he lied
ébout me —-- how did he phrase it -- making
outrageous c¢laims or something about -- I forget
exactly. He lied abeout things that I said, which T
certainly did not say. He lied about me not saying
certain things that I did =ay properly. He's a
liar, yes. |

Q. On June 8th, you allege that Mr. Xnabe

yvelled at you in front of co-workers, do you recall

that?

Al Yes.

O. Steve Lubars was sitting there on that
occasion®?

i Right between the two of us. Actually, I'm
not sure if he was standing or sitting. I have to

be careful.

0. But you new are aware that Steve Lubars

Doris O. Wong Associates, Inc.
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says Fritz didn't yell?

A. Yes, I am.

Q. Are you aware that there are people that
say you yelled? |

A, Yes, I am.

Did you yell?

A No, T did noct.

Q. Did you storm out?

A. No, I did not.

0. Did you say, "I don't have to take this
shit" and get up and walk out?

A, Absolutely not.

Q. What did you do?

A. Okay. So I was sitting at my desk, which
was ~- okay, I can draw a picture, but I was sitting

at my desk. 1 actually had my feet up on the desk.
That's the wav 1 work. I did that since childhood,
have my feet up and write stuff. As my feet were up
on my desk like this (indicating), Steve Lubars was
sitting where Rob is. Fritz came in the door and
stood or actually semi-leaned on the desk there on
the other side of Steve. Okay, so I was working
away. Fritz starts talking te Steve about

gsomething. I heard my name mentioned. At that

Doris O. Wong Associates, Inc.
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point T started paying attention. This was after
they had been talking for several minutes. |

MR..MANTELL: I have tc take this call,
Excuse me.

(Robert S. Mantell, Esqg., exits)

(Pause)

(Robert S. Mantell, Esg., enters)

o. Do you remember, Mr. Tuvell, where you left
off?

L. Yes. I was sitting with my feet up on the
desk. They were talking for a small number of
minutes when I was not paying attention. T was
working. I heard my name. 1 started paying
attention. Steve was sgaying something about, "Walt
has not given me the numbers vet." That was

completely correct.

What had been géing on was Steve and I had
been working together. He was working on —-- not
closely together, but together a little bit for a
day or two. He was working on something called the
"Fudge Factor model." What this Fudge Factor model

was was basically trying tc explain why Wahoo was

not running as fast as Fritz' theory said it should.

I was to supply data numbers to Steve gso that he

Doris O. Wong Associates, Inc.
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could plug those numbers into_his Fudge Factor model
equations and come up with some explanation about
why the Wahoo machine was sc¢ slow, but when we put
the whole Wahoo machine together with all its
software and all of its hardware components, it was

reazlly going to be really fast, just like Fritz said

it was going to be. Now, all that makes some kind
cf sense. I won't get into the detail of how much
sense 1t makes. That's all fine.

So Steve said that I hadn't supplied him
with the numbers. That was totally correct.
Farlier that day we had had a meeting, sc-called
standup meeting, which a lot of technoc companies do
these days, Scrum/Agile, and all that stuff. I
explained what the deal was. I explained the deal
was tThat I was workinglwith Steve; that Steve had
asked me to produce numbers in a certain way; 1 was
working on a way to do that; that by the end of that
day, I was geing to give Steve a set of numbers for
one of these tests out of about Z2 or so that we
wanted to run and/or for Steve to make his Fudge
Factor model. At that time -- that was at 3:00 p.m.
or something -—- I had not given him the numbers

because I was still working'én them.

Doris O. Wong Associates, Inc.
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Fritz at that time became réally heated
under the collar. He turned on me. He said, "Walt,
I told you I wanted these numbers." He started
velling really loud. He s=aid, "I told you I wanted
these numbers. Whey the hell didn't you" -- I
should be careful. I don't attribute any swearing
To Fritz. I never did, and I don't think he did it
either, as far as I remember. Anyway, it was loud.
Now, Fritz has a loud wvoice in general. This was
really loud.

I stcood there just shocked. T had no idea
what he was talking about because I had already
explained to him four times earlier that day exactly
what I had done. Now he was yelling at me for not

doing the things I had already told him I hadn't

done. Everything I had done was exactly on project.
Q. What were his exact words to you? What did
he say?
AL Okay, I was in shocck. People that are in

sheock sometimes don't have super clear memories of
exact details. People that have been stabbed don't
know they have been stabbed sometimes.

All I know is he was vyelling at me. I

can't remember the exact words. He was saying quite

Doris O. Wong Associates, Inc.
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clearly that I had failed to produce certain woerk
products that he had ordered me to do, and that was
false; I had produced all the work products he had
tasked me to do. I had told him exactly what I had
done, the numbers test that he had tasked me to do
four times earlier that day, and he was yelling at
me falsely.

Q. Mrp Tuvell, I'm just trying to get a simple
answer to a gquestion. If I understand what you are
saying te me, you do not remember exactly what
Mr. Knabe said to yoﬁ because you were in shock?

A. I was in shock. I do remember he yelled at
me, but not the exact words that he said. I
remember the gist of it was he was yelling at me
loudiy for not producing certain work products that
he had tasked me to do. That was false.

o And what did you do in response?

A, After I was totally shocked and taken back
by this, I said, "Fritz get off my back" with about
that lcoudness and intensity, which I know he can't
capture here, but that's the one thing T said with
any loudness and with any, quote, anger. It was
totally defensive.

Q. Then did you continue working?

Doris O. Wong Associates, Inc.
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COMMONWEALTH OF MASSACHUSETTS)
SUFFOLK, S585. )

I, Ken A. DiFraia, RPR and Notary Public in and
for the Commonwealth of Massachusetts, do hereby
certify that there came before me on the 16th day of
May, 2014, at 10:14 a.m., the person hereinbefore
named, who was by me duly sworn to testify to the
truth and nothing but the truth of his knowledge
touching and concerning the matters in controﬁersy
in this cause; that he was thereupon examined upon
his oath, and his examination reduced to typewriting
under my direction; and that the deposition is a
true record of the testimony given by the witness.

I further certify that I am neither attecrney or
counsel for, nor rélated to or employed by, any
attorney or counsel employed by the parties hereto
or financially interested in the action.

In witness whereof, I have hereunto set my hand
and affixed my notarial seal this 2nd day of June,

2014,

%M dﬁ/ﬁﬂdz

Notary Public

Commission expires 3/11/2016

Doris O. Wong Associates, Inc.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

s
WALTER TUVELL,
Plaintiff,
VS, : Civil Action No.
13-¢v-11292~-DJC
INTERNATIONAL BUSINESS
MACHINES, INC., :
Defendant.
e D L L D L D L e e - - - -y

DEPOSITION OF RUSSELL MANDEL, a Witness on
the hereinbefore-entitled acticon, called on behalf
of the Plaintiff, pursuant to Notice before bhefore
Deborah Smith, a duly gualified Notary Public in and
for the State of Connecticut, held at the Law
Offices of Jackson Lewis, 1010 Washington Boulevard,
Stamford, Connecticut, on June 4, 2014 at 10:00 a.m.

PRESENT :

(By telephonic meansg)

Rodgers, Powers & Schwartz LLP
(By Robert 5. Mantell, Esqg.)
18 Tremont Street, Suite 500
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617.742.7010
RMantell@TheEmploymentLawyers. com
for the Plaintiff.

{Continued)
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1 at the first page, and I won't ask you about the
2 rest for now.
3 L. Oh, ckay.
4 Q. Okay. What is this document?
5 Al This looks like a copy of my Open Door
e report.
7 Q. Ckay. And there is a date on it
8| September 15, 2007.
9 Is it fair tc say that is when you
10 completed the report?
11 A, Unless it was merely a draft, I can't
12 tell.
13 Q. Well, is it fair to say that
i4 September 15th was the date that you completed this
15 version of the draft?
16 Al I would assume sc¢. There would be no
17 reason not to put that date on it. |
18 Q. Now, you see the handwriting on the first
19 page—of Fxhibit 62
20 A. Yes, I do
21 0. And is that your handwriting?
22 AL Yes, it is.
23 Q. Can you telil me why you have that
24 handwriting therev?

Doris 0. Wong Associates, Inc.
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CERTIFICATE
STATE OF CONNECTICUT
58: Milferd

COUNTY OF FAIRFIELD

I} Deborah Smith, a Notary Public in and
for the State of Connecticut, duly commissioned and
qualified and authorized to administer oaths, do
hereby certify that I was attended at the Law
Offices of Jackson Lewls, 1010 Washington Boulevard,
Stamford, Connecticut, on June 4, 2014 at 10:00
a.m., by counsel for the respective parties as
appears in the herein-entitled cause and the
deponent named in the foregoing deposition, to wit:
Russell Mandel; that said deposition was taken
stencographically by me in the presence of counsel
for the respective parties and reduced to

Typewriting

21

22

23

24

under my direction; that the foregoing ts a true and——|—

correct transcript of the testimony.

I also certify that I am neither of
counsel nor attorney to either of the parties to
said suit, nor am I interested in the outcome

of said cause.
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Witness my hand and Seal as such
Notary Public at Milford, Connecticut, this
12th day of June, 2014.
——————————————————————— NOTARY PUBRLIC
My Commission Expires

January 31, 2019
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l
Personal and Confldential }
s, Daniel ). Feldman |
Director, Netezza Performance Architecture : [
Date: 3 August 201 | : |

Memorandum to Walter Tuvell, SN 0g382§

Subject: - Warning letter

* Proper workplace behavior is a condition of employment at IBM. You have violated this condition by
engaging In the following conduct;

*  Unprofessional, disrespectful, demeaning, disruptive, offensive, or rude actions or comments, verbally or via notes;
specifically, your emall of 20 fuly 201 | addressed tg Garth Dickle and me.

*  Conduct in the workplace that creates, sncourages, or perrnits an inappropriote work environment:

IBM will not tolerute any behavior which, in management’s judgment, is disruptive to the work enviranment or
otherwise violates company policies, such as the Business Conduct Guidelines. As a result of your inappropriate
conduct, you are belng given this formal warning letter, : :

The following applies to you as a condition of your continued smployment with [BM:

- Immediately cease engaging in the behavior outined above and any behavior or actions which are, or could

be Interpreted as, mappropriate, ubprofessional, or otherwlse violating company policy, such as the Business
Conduct Guidelines. |

- Read the [BM Business Conduct Guldelines and certify that you understand these Guidelines and agrea to
T dbide by them, You miust confirm this to me in a Lotas Note within fiver businesy days of the dateof this — -

Jetter; approved time off for medical leave and vacation will not be counted as business days for purposes of
such cohfirmation. '

- Provide status updates and work deliverables as raquested by your management

In addition, you must continue to adhere to all 1BM conditons of employment. Future violation of this, or any

other [BM condition of employment, may lead to your immedizte dismissal without benefit of anather warning
perlod.

Manager's Signamr&w A.‘\m‘\ Date; 'E’) ] / H

Danle! |. Feldman

I understand the content of this lettar, g‘\“["% A (_g, teed o _‘_:3-\("\

Etnployee's Signature; Date: ?) 3 )l) Z

WWaiter Tuvel]
Cc: Employee Records

TUVELL000017
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Re: SWG-0436579 discussion [§
Waiter Tuvell to: Chris Kime 12/01/2011 08:28 AM
Bcc: walt.tuvell

From: Walter Tuvell/Mar|borough/IBM
To: Chris KimefAustin/IBM@IBMUS
Bec walt.tuvell@gmail.com

Default custom expiration date: 11/30/2012

Chris -

Thanks for the offer/invitation of talking with you today. I'm prepared to call you at
12:30 CS5T (1:30 EST), but if it's more convenient for you, you can call me instead:
781-475-7254(c).

In the meantime, | can tell you that i'm coming back from an STD iasting back to Aug.
| now have a completely clean blll of heaith though, symptom-free, will have no
trouble commuting to work, am working-out and running again, etc, While away |
took some time to think about what | like to do best, compared to the "performance
architect” role I'm currently in, and am hoping to get back into more of a development
role. Scanning GOM turned up your opening, hence this inquiry.

That's not to say | don't like performance per se, or that | haven't had success with it,
insofar as it goes. Just that in order to really have the effect on a product that | think |
can contribute, | believe | need to approach the performance aspect more froma
developer's viewpoint. Else, the job tends to become more of a "performance test/QA"
role, which | don't think takes best advantage of my background/potential. This is
analogous to a regular (non-performance-specific) QA engineer, who can find bugs,
but can't "really understand” thelir import, in particular how fixing them in "best ways"
can improve the product optimally or lead to new insights, unless they're doing the
development too.

'm attaching some samples of my work at IBM (can't give you samples of what |'ve
done elsewhere, of course :-). The names of the files map to names of projects as
given in my (long-form) resume. |also moon-lighted by designing the

format/template of the Word/LibreGffice docs, and the enscript docs.

Cheers!

- Walt

BIktraceBEI;;-)_;rseBtt.pdf PerfScore.pdf PMtest.pdf nthCaFtEre.pdf

Qovoen S

TUVELL000991
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Chris Kime to: Walter Tuvell

Re: Happy New Year

01/06/2012 12:48 I

From: Chris Kime/Austin/IBM

T Walter Tuvel/Mariborough/IBM@IBMLUS
Befault custom expiration date: 01/05/2013

History: This meassage has been forwarded.

Walt,

| hope the new year finds you will and that you have a great 2012,

| have been following your updates to the QRCode information in Wikipedia. Very
impressive explanation of the technology, and anether demonstration of your deep
technicai skills and ability to produce solid documentation.

Unfortunately, | have discussed your situsation with my up-line managament and |
underestimated the diffictity of moving forward with bringing you to the team, We
cannot move forward with taking you directly from being on short term disability - this
will receive very close scrutiny from the operations people in our organization. Given
the current needs of our group there is also concern about the work being to your
liking and keeping you as a productive and satlsfied member of the team.

l.apologize that my earlier optimism did not reflect the reality 1 have run into, and
wish you the best of luck with your search for a new and fulfilling opportunity In 2012,

Regards,

T L e U A S /D Y .
e T I T T e e e L R N S T T s e e e I S I i I e e e T e o bl T o e e

e semiet el mer e frrre gl

Chris Kime
(512)286-6981

IBM/WebSphere
Financial Services Sclutions Development

s e e P e e o = AT I BT I B T D BT SRS e D R D M TR N oo oD O O R T BT I T T I I I e b e o e e

oy e o o it W m e —

1 Walter Tuvell HiEolkss 63/208 206 A 6o A
From: Walter Tovell/Marlborcugh/IBM
To: Chris Kime/austinflEM@IBMUS, Harvey Harrison/Mariborough/IBM@IBMUS, Brian
Doherty/Mariborough/IBM@IBMUS
Date! 01/035/2012 06:44 AM
Subject: Happy New Year
Hi, folks -

EXHBIT _ //
o _Arme |
ot _3-0-1)
B C.valilken '

TUVELL001011
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| know Chris Isn't back from vacation until later this week, but 1 thought I'd wish you

all a happy new year preemptively. | hope you had a good holiday season, and that
the new year holds peace and prosperity for you and yours.

A little update on my QR Code project, which you my recall | mentioned. It's reached

Draft 1 stage (attached). It needs just one more page (Page 6), on Error Correction &
Detection, and it'll he finished, for my purposes.

There remains a question about how to publish It. My interest in QR Code originaily
started because my wife & kids wanted me to help expiain QR Codes to them, and
then it migrated to a Wikipedia work item. As it has evolved, 've been pleasantly
surprised to see how well-engineered it is, so the paper is now a bit beyond what
Wikipedia articles normally look like {(much more detailed "techno-nonsense®).

What might be better than Wikipedia per se Is to publish the paper as an Informative

article somewhere else, and simply have Wikipedia point to it. There are a number of
informative/tutorial sites where one can learn about QR Codes, hut not, | think, at the
level I've tried to achieve. I'll probably contact some of those places, and ask their

advice, Of course, If you have any suggestions, that would be great too, but don't feel
obligated to involved.

The QR Code project has been great fun, but it'll be even more fun to get back to more
"serious” work, with meaningful objectives and deliverables, and all that. So I'm

really forward to everybody at IBM finally getting back from time-off, so the paperwork
for transfer to your group can be signed-off ‘and completed
With any luck, I'll be seeing you shortly! ‘ . o )

- Walt

{attachment "QRCode-inANutshel1-DRAFF1.pdf" deleted by Chris Kime/Austin/IBM]
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Fror: Stewart Snyder
To: Kathleen Dean
CGC:
BCC:
Sent Date: 2011-10-04 20:26:45:000
Received Date:
Subject: Re; Tuvell
Attachments:

OK, thanks Kathy, and just to confirm for Walter, iy this case the input from the LSW will be sufficlent.

Stew
B. Stewart Snyder, Ill, M.D. international Business Machines, Inc.
Physiclan Program Manager Dept. XEEB/Bldg. 205
IBM Integrated Health Services 3039 Cornwallis Road
- Ph: 919.543.6161 FAX: 919,643.0834 RTP, NC 27708

Internet: bssnyder@us, ibm.com
Thetr

Kathleen Dear—-10/04/2011 02:21:45 PM---Hello Dr. Snyder, The last email that | sent to Walter Tuveli
was on 08/21/2011, He is 1o provide an

From:  Kathieen Dean/Fishkill/IBM

To:  Stewart Snyder/Raleigh/|IBM@IBMUS
Date:  10/04/2011 02:21 FM

Subject: Re: Tuvell

Hello Dr. 3nyder,

The fastemail that | sent to- Walter Tuvelf- was on-09/21/2011 He fs-to provide an MTR forn from his

LSCW before 10/17/2011.

I am fo contact Walter's Nurse Practitioner this week. She had been on vacation and refurning on
10/04/2011. Figured | give her a day or two to get caught up. Thanks for inguiring. 1 continue to keep
you posted,  Kathy

Kathleen Dean-—-08/21/2011 03:07:23 PM-—-\Walter, You are correct about having an updated MTR form
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cbmp!eted by vour LSW in order for me to re

From:  Kathleen Dean/Fishkill/IBM

To:  Walter Tuvell/Marlborough/IBM@IBMUS

Cc. Al Pfluger/Fishkill/IBM@IBMUS

Date:  09/21/2011 03:07 PM

Subject:  *IBM Confidential: Re! IBM MTR form - Walter Tuveil

Walter,

You are correct about having an updated MTR form complaied by your LSW in order for me o review
Cyour STP Benefits extension bayond the 10/17/2011.

Thanks, Kathy

Kathleen A. Dean, R.N. COHN, COHC
IBM Health Services Advisor

Inlegrated Health Services, IBM EFishkill
Phone: (845) 894-9573 or tieline 533-8573
Fax, (845)892-3226 or tieline 532-3226
emall: deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Repaort) form at:
http:iw3-01.ibm.com/hrius/ihrforms/data/mtr.pdf
Ta confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from BAM-7PM EDT
Access heaith information at; hitp://iw3-1.iom.com/fhriusfyour_heslth.btmi
Agccess ergonomic information at: hitp:/fw3-1.ibr, comthr/us/ohsigohsweb.nsi/pages/ergenomics.bim
Access Wellness for Lifer hitps:/iwww. wellnessforlifecenter.com

Waltet Tuvell---09/2 /2011 02:55:63 PM-—-Thank you. It does make much more sense for my regular
treating LSV to continue freating me, instea

From,  Walter Tuvel/Marlborough/[BM

To:  Kathleen Dean/Fishkil/IBM@IBMUS

Ce Al Plluger/Fishkil/IBM@IBMUS

Date:  08/24/2011 02:55 PM

Subject:  Re: *1BM Confidential: IBM MTR form - Walter Tuvell

Thank you. |t does make much more sense for my regular treating LSW to continue treating me, instead
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of requiring me to go out and find a completely new/unnecessary psychiatrist. So [ will talk to her about
filing out ihe MTR.

But | do have a concern; Since she isn't 3 physician, she will be unfamiliar with this kind of MTR/STR.
form. | have your contact information, so please be aware she might need to contact you. Also, the
MTR states on its instructions that it must be filled out by a "physician”, but 'm taking your note fo waive
that requirement (my LSW will need to know that, so she's sure she won't be committing some kind of
fraud). Incidentally, you should know she is in Amsterdam this week, and won't return until next week. |
already have an appointment to see her when she retums next wesk.

Also, you mention Oct. 17, but currently the abusive C&A process is requiring me to report back to work
under Dan Feldman, and | don't believe that will be pessible (as attested to by my physician and LSW),
so | expect I'll need STD extensions beyond that date, ['ve already written to you about this, but |
wanted to repeat it, {o be certain you understand.

-Walt Tuvall

Kathleen Dean---09/21/2011 02:42:19 PM---Walter, After consuiting with sur IBM Physician, please have
vour Licensed Social Worker (L SW) compl

From:  Kathlesn Dean/Fishkill/IBM

To:  Walter Tuvell/Mariborough/iBM@IBMUS

Ce: Al Plluger/FishikiliiBM@IBMUS

Date:  09/21/2011 02:42 PM

Subject:  *IBM Confidential: 1BM MTR form - Walter Tuvel)

Waljter,

After consulting with our IBM Physician, piease have your Licenssd Social Worker (LSW) complete the
attached MTR form,
I have approved your STD Disability to October 17th,

Attached is & Medical Treatment Report (MTR) form that s required to be completed by the employee's
freating physician in order for [BM to determine eligibility for the IBM Short Term Disability plan or to
request Workplace modifications.

Please have your treating physician complete and sign the MTR and fax to the number provided at ths

bottom of the form (1-919-543-0834). Employes is responsible for any costs associated with the
completion of this form, and ensuring its return to IBM IHE {Integrated Health Services).
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[aftachment "Medical Treatment Report Form.pdf’ deleted by Walter Tuvell/Marlborough/iBM|

Informational link regarding the Shart Term Disabllity Plan Process.
hitp:/iw3-01.ibm.com/hrius/benefits/disability/stdplanworks.html

Kathleen A. Dean, RN, COHC

IBM Health Services Advisor

Integrated Health Services, 1BM EFishkiil
Phane: (845) 834-8573 or tieline 533-8573
Fax: (845) 892-3226 cor tisline 532-3226
email: deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Report) form at:
hitp: fiw3-01.ibm.com/hr/us/hriormsidata/mir.pdf
To confirm receipt of the STD/MTR form:
calt 1-888-553-5752, option 2, from 8AM-7PM EDT ‘
Access health informaticn at; hitp://iw3-1.ibm, com/hr/usfyour_health.himl
Access ergohomic information at. http:/fiw3-1.ibm. com/hr/us/chs/gohsweb.nsf/pages/ergonomics. htm
Access Wellness for Life: ntipsi/iwww, wellnessforlifecenter.com

Kathieen A. Dean, R.N, COHN, COHC
I1BM Health Services Advisor

Integrated Health Services, 1BM EFishkill
Phone; (845) 834-9573 or tieline 533-9573
Fax (845)892-3225 or tieline 532-3226
email: deanka@us.ibm.com

Access the STD/MTR {Short Term Disabiiity Medical Treatment Report) form at:
http:#iw3-01.ibm.com/hrius/hrforms/data/mir. pdf
To confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from 8AM-7PM EDT
Ageess health Infoermation af: hilpi/Aw2-1.ibm.com/hr/usiyour_health. himl
Access ergonomic information at; http;/fw3-1.ibm, comvhr/usfohs/gohsweh. nsf/pages/ergonomics.him
Access Wellness for Life: hitps/fwww. wellnessforlifecenter.com

Stewart Snyder-—160/04/2011 02:01:38 PM-—Hi Kathy, Just wondered if you had heard.anvihing further
on this case. Any more episties to Sam et

From:  Stewart Snyder/Raleigh/iBM
Ta:  Kathleen Dean/Fishkill/IEM
Date:  10/04/2011 02:01 PM
Subject:  Tuvell
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Hi Kathy,

Just wondered if you had heard anything further on this case. Any more episties to Sam et. al.?

Stew

B. Stewart Snyder, Ill, M.D, International Business Machines, Inc,
Physician Program Manager Dept. XESB/Bldg. 205

IBM Integrated Health Services 3039 Cornwallis Road

Ph: 219.543.6161 FAX: 919.543.0834 RTP, NC 27708

Imernet; bssnyderi@us.ibm.com
The tn
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Re: Need health service

Kathleen Dean fo: Walter Tuvell 08/11/2011 03:08 PM
From: Kathleen Dean/Fishkili/iBM
To: Walter Tuvell/Marlborough/IBM®IBEMUS

Dafault custom expiration dater 08/10/20172

Walter,
Can you call me now?
Thanks, Kathy

Kathlean A. Dean, R,N. COHN, COHC

IBM Health Services Advisor

Integrated Health Services, IBM EFishkill

Phone: (845)894-9573 or tieline 533-9573
Fax: (845) 892-3226 or tieline 532-3276

email: deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Report) form at;
http:)’}w3~01.ibm.com/hr/ug!hrforms/data/m’tr,pdf

To confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from 8AM-7PM EDT

Access health information at: http://w3-1.ibm.comihr/us/your_health.htmi

Access ergonomic information at;

hitp:/fw3-1.ibm.com/hrius/ohs/y chsweb.nsf/pages/ergonomics.htm

- Access Wellness for Life: https://www.welliesstorlifecenter.com

[ Walter Tuvel]

From: Walter Tuvell/Marlborough/IBM

Tos Kathleen Dean/Fishkil/IBM@IBMUS
bate: 08/11/2011 03:00 PM

Subject: Need health service

Kathleen, | need your professional (I4S) help,

I'have come down with & sudden condition, which wili, { believe require STD, together
with some longerterm sclution, potentiaily Invoiving an accommaodation, falready
know how about the MTR, and have downloaded the PDF, and know how to go ahout
applying for the STD, But! don't know what to do beyond that. Can you please tel|
me how to go about that?

" Thank you.

- Walt Tuvell
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From: Stewart Sriyder
To: Kathieen Dean; Al Pfluger
CC: Lydia Campbell; Zel Hunter
BCC: _
Sent Date: 2011-09-13 18:16:34:000
Received Date: 2011-08-13 16:16:39:000
Subject: Re: *IBM Confidential: Walter Tuvell #£0G53824
Attachments:

Hi folks,

i'm copying Lydia (and Zel) on this to keep her in the loop, because she may very well be hearing more
about this case, as [ doubt this employee will do what is required by 1HS without major protest.

Well, Mr. Tuvell is cartainly somewhat upset. | wonder if one reason he's only getting two hours sieep a.
night is because he was writing a 250 page book fo send to Sam et. al. detailing his complaints? In
addition to being very confrontational, he actually sounds somewhat paranoid. Based on the littie | have
seen so far that he has written [ am of the opinion that he indeed does have a psych diagnosis, that he
would benefit from psychotherapy, and that he is riot benefitting, or at least not sufficiently, from his
current treatment, since he apparently has not improved much in two months,

He doesn't know what he is talking about regrading FP's and how they fit into the overall healthcare
picture though, and his provider isn't even a physician, but an NP. In addition, he does not understand
psychotherapy and its uses. But frankly that's all irrelevant.

Cur process for psych disorders is that after 6 1o 8 weeks of being out of work we require an MTR from

" a psychiatrist, because if a person is ill enough that they can't work for that long then they have
exceeded the expertise level of a family physician to deal with their mental illness, and he's not even
seeing a physician. This is no different than requiring a patient with a back injury that has been OOW for

8 weeks under the care of his FP {6 see a back specialist before [HS will continue o support their
absence,

We all know that not ali FP's are created equally, and some certainly may be competent to continue care
_ gfter most have reached the limits of their expertise, but we have no way on knowing when thatisthe
case, so in the interest of making sure that our employees are receiving proper care we require
information from a specialist if we are to continue to support their absence. He can protest all he wants,
but that's what we do with other employees, so that is what we will do with him, as we are legally
obligated fo {reat all employees the same.

Also, and no offense to nurses, but I've worked with a reasonahle number of NP's and PA's, and none of
them was up to the capability of a good FP physician. There were always areas where they were weak,
and areas where they were pretty good, and in my experience unless they had specific and significant
experience dealing with psych cases that was an area where they were typically weak,

Also, I'm pretty sure thal we do not share our inlernal processes with empicyees, unless Legal tells us
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we have to do it.

Stew

B. Siewart Snyder, 1ll, M.D. International Business Machines, inc.
Physician Program Manager Dept. XEGB/Bldg. 205

IBM Integrated Health Services : 3039 Comwaliis Road

Ph: 919.543.6161 FAX: 919.543.0834 RTP, NC 27709

internet; bssnyder@us.ibm.com
The truth is the truth, whether you choose to believe it or not.

Kathleen Dean—-02/09/2011 09:01:18 AM—-Walter, | will support vour IBM MTR Form from your family
phvsician for one month while | confer wit -

From:  Kathleen Dean/Fishkill/IBM

To:  Walter Tuveli/Marlborough/IBM@IBMUS

Cc. Al Pfluger/Fishkil/IBM@IBMUS

Date:  09/09/2011 09:01 AM

Subject:  *IBM Confidential: Walter Tuvell #0G3821

Walter,

i will support your IBM MTR Form from your family physician for one month while | confer with our IBM
Physician. -

If you have a copy of your IBM MTR Form from your family physician dated 08/07/2011 please refer to
Section Il A This is where it states "ptis in psychotherapy to help his acute sfress. This ongoing.”

I'l keep you posted after | have consulted with our IBM Physician.

Thanks, Kathy

Kathleen A. Dean, R.N. COHN, COHC
IBM Health Services Advisor

Integrated Health Services, IBM EFishkill
Phone: {845) 894-9573 or tieline 533-9573
Fax: (845)B892-3226 or tieline 532-3226
email: deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Report) form at:
http://iw3-01.Ibm.com/br/us/hrforms/data/mtr.pdf

To confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from 8AM-7PM EDT
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Access health information at: hitp:/iw3-1.ibm.com/hrfusfyour_health.himl

Access ergonomic information at: http:/iw3-1.ibm.com/hr/us/ohs/gohsweb.nsf/pages/ergonomics.him
Access Wellness for Lifer hitps://www. wellnessforlifecenter.com

Walter Tuvell—09/08/2011 06:02:22 PM--—-Kathy and Al - | just took a closer look at the MTR form that
was faxed to vou.

From:  Walter Tuvell/Marlborough/IBM

To:  Kathleen Dean/Fishkill/IBM@IBMUS, Al Pfluger/Fishkil/|BM@IBMUS
Date:  08/08/2011 06:02 PM

Subject:  Re: Just checking

Kathy and Al -
 just took a closer look at the MTR form that was faxed to you.

The wording "psychotherapist" and "acute” do not occur in the "IBM MTR". However, my PHYSICIAN
did write that | am in "psychotherapy"” for "acute stress”. If that (my physician's writing, as opposed to
the "IBM MTR") is what you were referring to, | did not realize it when | wrote my preceding

note. Therefore, assuming that's the case, | offer my apologies for the implications | made that may
have bean wrong.

What my physician wrote is correct, but it seems you drew incorrect implications from it. The person
who is giving me “psychotherapy” is a NOT a "psychotherapist”. She is a "licensed social worker"
(LSW). ‘

Therefore, if | now correctly understand what you are asking of me (please confirm this), | will now
schedule a session with my LSW, and consult with her about this matier, and ask her to submit an MTR
to you. However, that obviously can't happen before Monday, (And, as you know, 1 won't be reparting
to work until this STD business is worked out, for obvious reasons.)

Please respond to me if | am now doing things correctly. In return, | will keep you updated promptly
when | have something to report.

Note: I've scanned the relevant materials | know about, including the document "About Your Benefits -
Income & Asset Protection”, and | still find no mention of this business about "specialist must be involved

if special circumstances are involved". Therefore, | still need you to respond to my question about where
this new "rule" comes from.

- Wait
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Walier Tuvell-—09/08/2011 05:26:08 PM-—Kathy and Al - | just noticed someathing. (1 should have
checked this before my last note, just minu

From:  Walter Tuvell/Marlborough/iBM

TJo:  Kathleen Dean/Fishkil/IBM@IBMUS, Al Pfluger/Fishkili/IBM@IBMUS
Date:  09/08/2011 05:26 PM

Subject:  Re: Just checking

Kathy and Al -
| just noticed something. (I should have checked this before my last note, just minutes ago.)

You {Kathy, with Al's acquiescence, by his being CC'd) wrote: "The IBM MTR form mentions
psychotherapist to help with acute stress."

That is FALSE. The MTR (which you yourself included in your email) does NOT mention EITHER of the
words "psychotherapist” or "acute".

Therefore, you provably misrepresented the MTR, in writing. And hence, your reason for not
granting/certifying the MTR is provably FALSE.

Why would you do that? What is going on? | had thought/hoped you were "playing it straight, but this
gives me serious reason to question that.

Please explain yourself, in clear language. Promptly.

- Walt

Walter Tuvell—09/08/2011_05:11:38 PM--| don't have g "psychotherapist". Therefore, if | have to get a
psychotherapist to examine me, it w

From:  Walter Tuvell/Marlborough/IBM
To:  Kathleen Dean/Fishkill/IBM@IBMUS
Cc: Al Pfluger/Fishkil/lBM@IBMUS
Date;  09/08/2011 05:11 PM

Subject:  Re: Just checking
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| don't have a "psychotherapist”. Therefore, if | have to get a psychotherapist to examine ma, it will take

some time (weeks at least), and | obviously can't do that by Monday. Which means, as you kriow, I'li be
forced to enter into an abusive situation.

But, I'm not exactly sure why something like a specialist/psychotherapist is required? (As far as "having
sleep studies done" that's obviously not needed. TWO hours of sleep a night certainly qualify as "sleep
disorder”, you don't need a "sleep study" to prove that.)

As the Complaint materials I've sent you clearly éxplain, 1 PASSED-OUT (SYNCOPE) at my last meeting
with Dan Feldman (Aug. 3), precisely because of his direct abusive psychological attack. | have every
reason to believe that will continue, each/every time I'm in his presence. Consequently, each/every time

I'm in Dan's presence, | will end up with the severe psychological/anxiety problems (including sleep
disorder) as before.

That (Dan's abuse) is the very reason I'm going through the C&A process. But the C&A process itself is
corrupt, as also clearly documented in my Complaint (including Addenda). In particular, the C&A
process (Russ Mandel) is requiring me fo continue working for Dan, instead of changing that abusive

work situation in some way. Obviously, if | dothat (return to work under Dan), the above paragraph
applies (I'l be attacked again, etc.).

Obviously, my family physician is fully competent to diagnose "syncope from psychoiogical attack,
leading to severe anxiety, including its consequences, such as sleep disorder, etc.". A psychotherapist
would be inappropriate for that, because syncope is a physical problem, not mental.

If what you're saying is that "the physicion filled out the MTR the wrong way, and is needs to filied out
{(upon consultation with me, of course) in some different way", then ['ll be happy to carry that information

to my physician. But I'm not sure exactly what I've done wrong, or how to correct it, so could you please
elaborate?

Also, you mention that there are certain "rules" about STD, such as family physician vs.

specialist. Could you please send me a copy of those rules, so | know how I'm supposed to be doing
these things? ‘

in particular, Kathy and Al: The situation for this MTR is the EXACTLY THE SAME as for the first
MTR. NOTHING HAD CHANGED (because C&A refuses to change it). SO WHY ARE YOU
CHANGING YOUR RULES NOW? Has anybody from C&A or HR (or elsewhere, such as your own
—— management) "gotten to" you? Please answer this question, together with ail the others I've askedyou
here. (I hope there's nothing illicitfillegal going on here, because up to now | really thought you two were

"playing it straight"” and | really hope you still are.)
Thank you.
- Walt

[Private email, if you want/need it: walt.tuveli@gmail.com.]
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Kathleen Dean—09/08/2011 03:43:35 PM---Walter, You are currently STD Certified to be out of work
until 09/15/2011. | have received the comp

From:  Kathleen Dean/Fishkil/IBM

To:  Walter Tuvell/Marlborough/\BM@IBMUS
Ce: Al Pfluger/Fishkil/IBM@IBMUS

Date:  09/08/2011 03:43 PM

Subject:  Re: Just checking

Walter,

You are currently STD Certified to be out of work until 09/15/2011. | have received the completed IBM
MTR Form from your Family Physician dated 09/09/2011.

Since your diagnosis indicates Sleep Disorder and Stress Reaction an IBM MTR Form will need to be
completed by a specialist not your family physician.

Thé IBM MTR form mentions psychotherapist to help with acute stress. Please provide your

psychotherapist with a blank IBM MTR form and the IBM Psychiatric Impairment Rating Portion for
completion,

Have you had sleep studies performed?
If you have any questions, please do not hesitate to contact me.

Attached is a Medical Treatment Report (MTR) form that is required io be completed by the employee's
treating physician in order for IBM to determine eligibility for the IBM Short Term Disability plan or to
request Workplace modifications.

Please have your treating physician complete and sign the MTR and fax to the number provided at the
bottom of the form (1-918-543-0834). Employee is responsible for any costs associated with the
——completion-of this form; and ensuring its retum to IBM IHS (Integrated Health Services)

[attachment "Medical Treatment Report Form.pdf" deleted by Walter Tuvell/Mariborough/IBM]

Informational link reaarding the Short Term Disability Plan Process.
http:/Aw3-01.ibm.com/hrius/benefits/disability/stdplanworks.htmi

Thank you, Kathy
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Kathleen A. Dean, R.N. COHN, COHC
IBM Health Services Advisor

Integrated Health Services, IBM EFishkill
Phone: (845) 894-9573 or tieline 533-9573
Fax (845)892-3226 or tieline 532-3226
email: deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Report) form at:
http:/iw3-01.ibm.com/hrfus/hrforms/data/mtr. pdf

To confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from 8AM-7PM EDT

Access health information at: http:/fw3-1.ibm.com/hr/ustyour_heaith.himi

Access ergonomic information at: http://w3-1.ibm.com/hr/us/ohs/gohsweb. nsf/pages/ergonomics.htm
Access Wellness for Life: hitps:/fwww.wellnessforlifecenter.com

Walter Tuvell--09/08/2011 03:18:33 PM---Hi_ have vou received the MTR from my Dr's office? | ast time
it didn't go out when it was first supp

From:  Walter Tuvell/Mariborough/IBM

To:  Kathleen Dean/Fishkill/IBM@IBMUS, Al Pfluger/Fishkill/iBM@IBMUS
Date:  09/08/2011 03:18 PM

Subject:  Just checking

Hi, have you received the MTR from my Dr's office?

Last time it didn't go out when it was first supposed to, so | thought I'd check this time,
Thanks.

- Walt

CONFIDENTIAL JBMOO34E



Case 1:13-cv-11292-DJC Document 76-17 Filed 12/15/14 Page 1 of 5

From: Stewart Snyder
To: Kathleen Dean
e
BCC:
Sent Date: 20110816 18:14:02:000
Received Date: 2011-08-16 16:14:07:000
Subject: Re: Fw: "IEM Confidential, Waller Tuvell #0G3821
Attachments:

[ think that wouid be best, aithough | suspect you will be hearing from him before fhen. If vou do just teli
him that you are working on it.

tew
B. Stewart Snydsy, 1H, M.D. International Business Machinzgs, Inc.
Physician Program Manager Dept. XEGB/Bldg, 205
IBM Integrated Health Services 3039 Comwallis Road
Ph: 919.543.6161 FAX: 912.543.0834 RTP, NC 27709

Infernet: bssnyder@us.ibm.com
The truth is the truth, whether you choose to believe it or not.

Kathleen Dean—09/16/2011.11:43.01 AM---Dr. Stew, Shall | wait to respond tg the emploves after our
meeting with HR and team? __Kathleen A,

From:  Kathleen Dean/Fishkill/IBM

To:  Stewart Snyder/Raleigh/IBM@IBMUS

Cc: Al Pfluger/FishkiliiBM@IBMUS

Date:  09/16/2011 11:43 AM

Subject:  Re: Fw: *IBM Confidential: Walter Tuvell #0G3821

Dr. Stew, Shall | wait to respond to the employee after our meeting with HR. and team?

Kathlesn A. Dean, R.N. COHN, COHC
IBM Health Services Advisor

Integrated Health Services, IBM EFishkill
Phone: (845) 894-8573 or tieline 533-9573
Fax {B45)892-3226 or tieline 532-3226
email: deanka@us.ibm.com
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Stewart Snyder-—08/16/2011 09:30:41 AM—Hi Kathy, Well, the "there is nothing wrong with me" was
expected. As | said: '"Thou dost protestet

From:  Stewart Snyder/Raleigh/IBM

To:  Kathleen Dean/Fishkill/IBM

Date:  09/16/2011 09:30 AM

Subject:  Re: Fw: *IBM Confidential: Walter Tuveli #0G3821

Hi Kathy,

Well, the "there is nothing wrong with me" was expected. As | said: "Thou dost protesteth too much,
methinks”. | would love to get an expert opinion from a psychiatrist who has read everything Walter has

written, because | believe he has a significant personality disorder, but that would be expensive, and
would not change how we handled the case.

Tell him | had already looked at his complaint before you sent him your last email, and it doesn't change
anything. He has been out for an extended period for a psych problem, and we routinely reguire such
employees to see a psychiatrist at this point, and many such employees glso say that their manager is

the preblem. He will be treated the same way we treat other employees with his type of problem. That
is the reason he requested.

It is his choice whether he sees a psychiatrist or not, but we will not support his STD unless he does,
and gives us documentation from the psychiatrist.

You can also mention to him that we do not answer for Russ Mandel.

| think we should set up a teleconference with Russ (and whoever else he wants involved), Legal and
management to discuss this. | doubt Walter will see a psychiatrist, and | doubt he will return to work. |
think that at this point regardless of what IBM does he will likely take legal action against IBM. It is
important that we handle his case just like we do all similar cases. You shouid find out who Legal is, and
——forward-them Walter's-complaintand-feliow-up-emails-so-they-can-look-at them-prior to-our diseussion:

Stew

The truth is the truth, whether you choose to believe it or not.

B. Stewart Snyder, I, M.D. International Business Machines, Inc.
Physician Program Manager Dept. XE6B/Bldg. 205

IBM Integrated Health Services 3039 Comwallis Road

Ph: 919.543.6161 FAX: 819.543.0834 RTP, NC 27708

Internet: bssnyder@us.ibm.com

CONFIDENTIAL 1BMOQ3487
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Kathleen Dean—08/16/2011 08:53:36 AM—iyi —— Forwarded by Kathleen Dean/Fishkill/IBM on
09/16/2011 08:57 AM -

From; Kathleen Dean/Fishkil/IBM

To:  Stewart Snyder/Raleigh/IBM@IBMUS

Ce. Al Plluger/FishkillfiBM@IBMUS

Date:  09/16/2011 08:53 AM ,
Subject:  Fw: *IBM Confidential: Walter Tuvell #0G3821

fyi
— Forwarded by Kathleen Dean/Fishkil/IBM on 09/16/2011 08:57 AM —

From:  Walter Tuvell/Marlborough/IBM

To:  Kathleen Dean/Fishkill/|IBM@IBEMUS

Cc. Al Piluger/Fishkil/IBM@IBMUS

Date:  09/15/2011 05:04 PM .

Subject:  Re: *IBM Confidential: Walter Tuvell #0G3821

You are joking, right?

The ONLY reason I'm out on STD is that | am being SUBJECTED TO ABUSE AT WORK. There is
NOTHING that a psychiatrist can do to "help" me, because THERE IS NOTHING "WRONG" WITH
ME. And, the corrupt C&A Program refuses to process ("discuss") my case until AFTER [ return to the
abusive workplace. The reason this is corrupt is that the C&A Program itself says the C&A process is
open to people on STD leave, yet Russell Mandel refuses to progress my C&A complaint for the very

reasomn that ton STD leave.This isintentionally psychologically-abusive:

| have already sent you my Complaint (Parts I-il, and Addenda I-1l). Please FORWARD those {o the
-1BM Physician you mentioned. (This note authorizes you to do so.) That person MUST read the

Complaint (otherwise, they won't be informed). THEN, let me know what he/she says -- WITH
REASONS.

- Walter Tuvell

CONFIDENTIAL IBMCO3468
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Kathleen Dean---09/15/2011 03:58:16 PM-—Walter. Since August 15th. vou have been certified on Short
Term Disability under the care of vour f

From: Kathleen Dean/Fishkill/ilBM

To:  Walter Tuvell/Marlborough/IBM@IBMUS

Cc. Al Pliuger/Fishkill/IBM@IBMUS

Date:  09/15/2011 03:58 PM

Subject:  *IBM Confidential: Waiter Tuvell #0G3821

Walter, .

Since August 15th, you have been certified on Short Term Disability under the care of your family
physician. You are currently in ongoing psychotherapy 1o help address your acute stress and sieep
problems. | have approved your STD Disability to October 17th. After consulting with our IBM Physician
his recommendation, if you are not able to return to work by October 17th, is-to seek a higher level of
care from a psychiatrist, because if a person is ill enough that they are out of work for an extended
period of time, beyond 6-8 weeks, then they have exceeded the experﬂse level of a family

physician. This is no different than requiring an employee with a back injury that has been out of work

for this period of time under the care of a family physician to see a back specialisi before we will
continue to support absence.

So, in the interest of making sure that you are receiving proper care, we require information from a
specialist, to be able to continue to support your absence after October 17th.

- Attached is a Medical Treatment Report (MTR) formn that is required to be completed by the employee's

treating physician in order for IBM fo determine eligibility for the IBM Short Term Disability plan or to
request Workplace modifications.

Please have your treating physician complete and sign the MTR and fax to the number provided at the
bottom of the form (1-919-543-0834). Employee is responsible for any costs associated with the
completion of this form, and ensuring its refum to IBM IHS (Integrated Health Services).

[attachment "Medical Treatment Report Form.pdf” deleted by Wailter Tuvell/Marlborough/IBM]

Informational link regarding the Short Term Disability Plan Process,
hitp:/iw3-01.ibm.comihrius/benefits/disability/stdplanworks. html

Thank you, Kathy

Kathleen A. Dean, R.N. COHN, COHC
IBM Health Services Advisor
Integrated Health Services, IBM EFishkill

CONFIDENTIAL 1BMOO346:
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Phone: (B45) 894-8573 or tieline 533-0573
Fax: (B45) 892-3226 or tieline 532-3226
email. deanka@us.ibm.com

Access the STD/MTR (Short Term Disability Medical Treatment Report) form at:
http:/iw3-01.ibm.com/hr/us/hrforms/data/mtr.pdf
To confirm receipt of the STD/MTR form:
call 1-888-553-5752, option 2, from 8AM-7PM EDT
Access health information at: hitp:/iw3-1.ibm.com/hrfusfyour_health.html
Access ergonomic information at:  hitp://w3-1.ibm.com/hrfus/ohs/gohsweb.nsf/pages/ergonomics.htm
Access Weliness for Life: hitps:/fwww.wellnessforlifecenter.com
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From: Fritz Knabe
Teo: Daniel Feldman
CC:
BCC:
Sent Date: 2011-08-10 15:50:12:000
Received Date: 2011-06-10 15:50:13:0C0
Subject: Re: FYI
Attachments:

O.kay, thanks. He can just give his badge to Sujatha when he is dore.

Danie! Feldman-—06/16/2011 10:21:55 AM---Embarqo is off; |'ve discussed with both \Walt and Sujatha
and we'll be meeting to plan the details ©

From:  Daniel Feldman/Marlborough/IBM
To:  Fritz Knabe/Mariborough/[BM@IBMUS
Date:  06/10/2011 10:21 AM

Subject:  Re: FYl

Embargo is off, I've discussed with both Walt and Sujatha and we'll be maeting to plan the details of the
transition sometime foday. Please don't disable Walt's badge for a couple of days; he'll come by
sometime soon {0 clean out his desk.

Daniel J. (Dan) Feldman
Director, Netezza Parformance Architecture
Software Group, information Management

Prone:508 382 8480

E-mail: dieldman{@us.ibm.com

28 Forest St
Mariborough, MA 01752
United States

CONFIDENTIAL iBMD104682
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Fritz Knabe——06/10/2011 09;01:22 AM--Thank you, Dan. | really appreciaie your willingness io find a
good resolution for this situation, |

From:  Fritz Knabe/Marlborough/iBM

To:  Daniel Feldman/Marlborough/IBM@IBMUS
Date:  06/10/2011 09:01 AM

Subject:  Re: FYI

Thank you, Dan. i really appreciate your willingness to find a good resolution for this situation. I'll send
you some notes as mentioned previously.

Daniel Feldman---06/10/2011 08:08:05 AM-~Hi, I'm going {o go ahead and switch Wall and
Sujatha. I've talked to Sujatha and she is happy to h

From:  Daniel Feldman/Marlborough/IBM
To;  Fritz Knabe/Mariborough/IBM@IBMUS
Date:  06/10/2011 08:08 AM

Subject:  FYI

Hi,

I'm going to go ahead and switch Walt and Sujatha. I've talked to Sujatha and she is happy to

help. She has some familiarity with scrum based methods and is willing to travel occasionally to
Cambridge (particularly outside rush hour). | think it will be reasonable to expect her to attend your
iteration planning meetings. I'll talk to her about the idea of both of us spending Thursdays (or every
other Thursday) in Cambridge.

Please don't announce any of this in Cambridge untl I let you know that I've spoken to Walt. Il work
with Walt and Sujatha on a transition plan and run it by you for review.

Found the following; thought it might help with keeping her plugged into the scrum but don't really
know: http://w3.tap.ibm.com/myTAP/innovation/viewinnovation.wss?assetid=919,

-Dan.

Dariel J. {Dan) Feldman
Director, Netezza Performance Architecture
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L

Software Group, Information Management

Phone:508 382 8480
E-mail: dfeldman@us.ibm.com
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26 Forest St
Mariborough, MA 01752
United States
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=6 Re: Fw: Transition of responsibilities _
e Walter Tuvell to: Danlel Feldman 06/15/2011 10:12 AM

Cc:  Kelli-ann McCabe, Dlane Adams
Bce: walt.tuvell, likforms

From: Walter Tuvell/Marlboraugh/IBM

To: Daniel Feldman/Marlboroughy/IBM

ce Kelll-ann McCabe/Marlborough/IBM@IBMUS, Diane Adams/Fishkill/iIBM@IBMUS

Bee: walt.tuveli@gmail.com, Hikforms@acl.com
Default custom expiration date: 06/14/2012

Oh Come On.

OK, you want a status report, I'll give you a status report. It Is Identical to Sujatha's.
As if you didn't know that was obviously going to be the case, and which is the reason
| didn't bother sending you this redundant, useless information. | tried looking for “my
own words", but Sujatha's words can't be bettered, and ali we're really after here is
clear communications, right? Here the are:

1} Finished transifion of the Block 10 tracing project. {Sujatha to Walter)
2) Finished transition of the WaltBar performance tool (Walter to Sujatha)

Dan, I'm very sorry to observe you now showing your true colors in this way. As long
as you Insist on interacting with me In this sort of blatant (not even an attémipt at
subtlety) snide harassment/retaliation, | might as well bring the following piece of
information {below) about this "transition® to the attention of Kelli-ann and the IST. As
you very well know {because I've been telilng this to you constantly since you hired
me In Nov, so you cannot pretend to be unaware), | have had some terrible things
inflicted upon me by unscrupulous management In the past, and I've done everything
in my power to avoid a repetition of it. But you and Fritz now appeartobeon a
campalgn of actively persecuting me (this email of yours is a sample piece of
evidence). | have no choice but to defend myself. Why you're doing this | have no
idea (other than your "only caring about the success of Wahoo"). But | certainly hope
IBM has the integrity to expose the truth to all. You and Fritz are the ones choosing to

go-down thispath, and | am-doing nothing but reacting and upholding my rightsunder ——————————
due process.

To Kelli-ann, Diane, IST:

Dan (whether with or without the conspiracy of Fritz, | know not, because they've
together kept me in the dark as to the secret meetings they've held, despite my many
requests for 3-way meetings) has not anly unilaterally forced an adverse job action
upon me {detalls elsewhere), but has done so by repiacing me with an employee
whose qualifications are far inferlor to mine (1 have a PhD, she does not, and my work
experience is much more extensive and relevant than hers), who Is of a different sex
than me (I am male, she Is female), and who Is much younger than me (in particular, |
am over 40, she is under). There was noneedfor him to o this, because he had a

EXHIBIT
Md/)'nm Iz
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viable alternative choice. He could have replaced me with another person in his
group (Ashish Deb), who also has a PhD, is male, and Is over 40. Note that all other
members of the Wahoo team are male, not famale, so switching me with Ashish would
have made more sense from that point of view too (*equivalence"). Further, switching
me and Ashish wouid have made much more sense from a business point of view,

because the work Ashish is doing is much more compatible with my background than
Sujatha's work is.

As you will immediately recognize, this (together with the adverse job action on false
grounds upon which this "transition” is predicated) states a prima facle case (and
even stronger)} for discrimination on the grounds of both age and sex, and perhaps
even race (1 am Caucaslan, Sujatha is not, though neither is Ashish).

Daniel Feldman  Walt, | do not hava tha stafs ren, ™~ G6/i5/2011 57:11:36 Am
From; Daniel Feldman/Mariborough/IBM '
To: Walter Tuvell/Marlborough/IBM@IBMUS
Cc: Kelti-ann McCabe/Marlborough/IBM@IBMUS
Date: . 06/15/2011 07:11 AM
Subject: Fw: Transition of responsibilities
Walt,

1:de not have the-status-report | asked you to-provide to-me at the end of every
business day (see below). While | do have a report from Sujatha, | don't have one
from you. Perhaps | was not sufficiently clear. | require a report from each of you
daily. In your own words, please detall the transition tasks you complete each day.
Please do so until notified that this is no longer necessary. If you believe these

Instructions are ambiguous or open to interpretation in any way, please seek
clarification immediately.

-Dan.

Daniel J.(Dan) Feldman
Director, Netezza Performance Architecture

Seoftware Group, Information Management

Phone: 508 382 8480
E-malil: dieldman@us jbm.com

Hu’
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26 Forest 5t
Marlborough, MA 01752
Unlted States

- Forwarded by Daniel Feldman/Marlborough/IBM on 06/15/2011 07:04 AM -

From: Daniel Feldman/Marlborough/IBM
To: Walter Tuvell/Marlborough/IBM@IBMUS, Sujatha Mizar/Marlborough/IBM@IBMUS
Cc Kelli-anh McCabe/Marlborough/iIBM@IBMUS

TUVELL000266
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Date: 06/14/2011 DB:59 AM
Subject: Transition of responsibilities

Sujatha and Walt,

Please provide me with brief email at the end of every business day detailing the

transition tasks you have completed and alerting me to any problems or Issues you
are encountering.

Thanks!

-Dan.

Dantiel J. (Dan) Feldman
Diractor, Netezza Performance Architecture
Software Group, information Management

Fhone: 508 382 8480
E-malil: dfeldman@ us.ibm.com

26 Forest 5t
Mariborough, MA 01752
United States

TUVELL000267
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Volume I1
Pages 2-1 to 2-197
Exhibits 21 to 29
UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

e — - - - - - - - —x
WALTER TUVELL,
Plaintiff,
vs. : Civii Action
: NG.
INTERNATIONAL BUSINESS : 13-cv-11292-DJC
MACHINES, INC., : :
Defendant.
o D D e M - - - -4y

CONTINUED DEPOSITION OF WALTER E. TUVELL,
JR., a witness called on behalf of the Defendant,
taken pursuant to the Federal Rules of Civil
Procedure, before Alexander K. Loos, Reglstered
Shorthand Reporter and Notary Public in and for the
Commonwealth of Massachusetts, at the Offices of
Jackson Lewis, P.C., 75 Park Plaza, 4th Floor,
Boston, Massachusetts, on Tuesday, June 24, 2014,
commencing at 10:06 a.m.
PRESENT :

Rodgers, Powers & Schwartz LLP

{By Robert 5. Mantell, Esqg.)

111 Devonshire Street, 4th Flcor

Boston, MA 02109

617.742.7010; Fax 617.742.7225

rmantelll@theemploymentlawyers.com

for the Plaintiff.

Jackson Lewis P.C.

(by Joan Ackerstein, FEsqg.)

75 Park Plaza

Boston, MA 02116

617.367.0025; Tax 617.367.2155

ackerstijljacksonlewis.com

for the Defendant.
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Walter E. Tuvell, Jr., Volume II - June 24, 2014

those higher notes as I used to. And so I was
wondering if my hearing was being diminished.

Q. Now, it i1s the case, isn't 1t, that when
yvou get upset, sbmetimes yvou don't remember
precisely what's said to you?

MR. MANTELTL: ObJjection.

Al It is the case that everycne has that
condition.

Okay. And sc that would include yéu -
Yes, it would.
—— Mr. Tuvell?

It certainly would.

o p oo

Were you upset in the meeting on May 17th
with Mr. Knabse when he told you he didn't want
things in an ASCII graphic?
| AL Okay. First of all, you're lying. He did
not say that. He said nothing about graphic,
nothing about ASCII, period. So don't lie tc me,
Joan. |

What he said was what T just told vyou, and
I was definitely not upset. If we were in a room -
now T'm going to finish this. I took an oath to |
give the whole truth. This is the truth.

We were 1n a room about this size. He

21
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Walter E. Tuvell, Jr., Volume IT - June 24,2014

22

called me from his desk -- from my desk and said,
"Walt,"™ blah, blah. He said something. And I said,
"What are you talking about?" And he said, "Well,
come over here and look."

30 I went over and locoked over his
shoulder. He's working on his -- you know, he's got
a Mac Air, I think, with a big screen. He said,
"Here. Look at this.” So I lcoked. He said, "I
want to do some additional analysis on this data
that vyvou've produced.”

There was no ASCIIT graphics, not my
ASCIT -- no graphics, nothing. There was columns of

data, my data that I produced, sent around to him

and everyone else. So he said, "I want to do some
additional analysis." And he said, "For that
purpose,” you know, "I want to get them into a
spreadsheet.”

Now, spreadsheets, such as Excel and
others, can be used for at least two things:
Graphics and analysis. He was doing analysis,
because that's what he told me.

So T said, "Okay. Well, for that vou want
a CsV" —— a comma separated values —- "file.”™ He

said -- and so I produced this. I had a program tc

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr., Volume If - June 24, 2014

produce all these numbers, so I said, "Well, I could
Just change my program so it would give you a CSV if
you want." He said, no, I don't have to because he
was using an editor called Emacs —-—- F-m—a-c-s -- and
he did a magic keystroke, and it changed it intc
C5V. Which is fine. That's exactly what I would
have done had I bkeen in his position.

However, what I was offering to do was to
give it to him that way initially. Okay? So he

said, "I don't need that,"” and T said, "Fine."

Sc I said, "What" -- "what analysis are you
doing?" He drew me the Post-It note, and he
explained it. He s=aid, "working on the fudge factor

model"”™ blah, blah, blah.
Cid T understand it? No, I didn't
understand that, that Post-It —-- and that's true, I

didn't understand his Post-It note because that was

gibberish.
Q. Okavy.
Al No, Joan. I'm going to finish.
That -- because what he said was his

typical hand waving. He wasn't being straight. He
accuses me of being elliptical. Well, he was being

very elliptical. Everyone knew that Fritz would not

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr., Volume II - June 24, 2014

24

put his plan on paper, basically because it was

garbage. Okay? He wouldn't do it. So he waved his
hands, drew a bunch of pictures and said that's the
analysis he was going to do. It was analysis, not
graphics. He said nothing -- zero, zip, nicht,
none, nein about graphics.

Q. He did, on May 18th, present Excel graphics

that he prepared to the group?

A, He did.
Q. If Fritz was unhappy with your work on
Wahoo, 1f -- W-a-h-o-o-o -- |
A. Two Os at the end, nct three.
*Q. If Fritz Knabe was disappointed or

frustrated with your work in Wahoo, you would agree
with me that he had the ;ight toc express those
concerns to Dan Feldman, didn't he?

MR. MANTELL: Objection, speculative.

L. So I would say almost anyone would have a
right to talk to almost anyone about any topic. So
the short answer to your question is yes.

But -- so that's the short answer. The
longer answer is he shculd have gotten me involved
first. 1In fact, he agreed to this. Later on —- and

I'm talking approximately Monday, the Monday

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr., Volume II - June 24, 2014

25

following Wednesday, June 18th, 2011, I -- I
initiated a meeting with him, just the two of us.

And, by the way, it is ancther lie of

Fritz's. In some of his notes he says that he
initiated this meeting. He is a liar, and I can
prove it. I have the e-mail documentation to prove

it, but anyway, let me continue.

So T initiated the conversation with him.

I said, "Fritz, Dan told me that you had a" —-- let
me see. "Dann toeld me that you had a problem with me
not producing some graphics. What was that about?"

2nd what Fritz said was, "Well, we had that

meeting at my desk on Tuesday, the 17th, and" --

"and I gave a" -- "expressed a vague desire" -- his
exact words, "vague desire" —-- "for some Excel
graphics.™ T didn't have that Post-It note in front

of me. He didn't mention that Post-It in front
of ——
0. Mr. Tuvell, I'm gcing to stop you.
.MR. MANTELL: No.
MS. ACKERSTEIN: I am going —-
MR. MANTELL: Ee has to answer.
THE WITNESS: I have Lo give an answer,

MS. ACKFERSTEIN: -He does not. I did not

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr., Volume If - June 24, 2014

27

do you believe he did that because of your gender?
A. All right.

Here's why I believe 1t:

I knew Fritz was lying. The question is
why would he lie? The obvious way to handle these
things in any ccmpany in the world -- and that would
include IBM -- would be to have a discussion with
the employee and, in this case, a three-way
digcussion between me, my direct solid-line manager,
Dan Feldman, and my dotted-line manager, Fritz
Knabe. Why wasn't he doing it was my question to
myself.

My answer to myself was that there must be
something bigger at play here. What could that
bigger thing be? And my answer to myself was 1t had.
to be illegal. What were the illegal things that
this could be?

And I could think of two: Number one,
defamation, but the guestion there is why
defamation? And sc that brings me to the real
reason, as I've ccopiocusly documented. I think it
was pretext for discrimination, because that's
clearly illegal. And you know what "pretext” means

as a term of art in the area of discrimination.

Doris O. Wong Associates, Inc.
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Walter E. Tuvell, Jr., Volume I - June 24, 2014

And I reasserted -- all these things I say
about Fritz lying, I reassert they are pretext every
gingle time. So on what basis could I ke
discriminated against? And I could think of three
at that time: Age, sex and race. Later on, as
things would develop, I added disability to that.

At this point, it was no thought in my mind of
disability discrimination or retaliation, nothing to
do with disability at this point, but that is my
reason.

Q. Okay. Mr. Knabe testified, and Dan Feldwan
testified, that on June 9th, Mr. Knabe told Dan
Feldman that he didn't think he could work with vou
any longer, and he didn't think it was going to work
cut.

You can't see a reason other than scmething
illegal why Mr. Knabe would ke frustrated with vyour
performance?

A, I cannct. Because, in addition, what did
he do on June 9th? He didn't talk to me as he had
explicitly agreed earlier. He went behind my back
and talked to Dan instead. Al}l this was lies. T
can think of no other reasoﬁ.

He is not a stupid man. He's got a Ph.D.

28
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play some Saturday games.

Q. "Had a blowup this past weekend"?
A Oh, that sounds like it.
Q. "Finally agrees that his emctions are out

of control"?

A. That sounds like it.

0. Okay. BSo the blowup you believe is this
incident?

A. That 1s what I believe.

0. Okay. And does this have something to do

with feocotball®?

A. Tangentially, ves.
Q. Okavy. How?
A. So very tangential.

So put this fogether with my previous
deposition, and you'll recall fThat we stopped at
this gas station. That triggered me. And I was
about ready to explode. I hadn't vet exploded. As
we left that gas station, the Patriots game was on,
and it was turned up one click too lcud for Linda.
And she reached over and turned it down cne click,
and I blew up. I hit the dashboard as hard as I
could. I hit the roof that we were -- the interior

of the rococf of the car. I was in the passenger

Doris O. Wong Associates, Inc,
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seat. I hit the —-- the docr frame on my right, and
I yelled as loud as I could almost for as long as T
cculd. I was crazy. I was full-blown crazy. I was

very upset and very embarrassed.

Q. And were you yelling anything in
particular?
A, Yes.

MR. MANTELL: Was anyone else in the car?
THE WITNESS: ©Suzie was in the car.

BY M5. ACKERSTEIN:

Q. Okay.

Al My daughter.

Q. And what were vou vyvelling?

A, I was yelling only at Linda, nct at Suzie.

Basically things like, "Why does severyone

have to boss me around? Why do people have to do

things to me?" I was, of ccourse, thinking IBM and
Dan. There was no reason —-- Linda did absoclutely
nothing wrong. Under normal circumstances 1 never

would have reacted like this. But, as I teld you, T
was triggered by being that close to Netezza and
that gas station. That's what it was.

Q. And what kind of a gas station is 1t?

A. Perhaps Mobil. I'm not exactly sure.

Doris O. Wong Associates, Inc,
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race, you alsc allege that Mr. Feldman discriminated
against you.
Is that right?
A Yes. But in his case there is the addition

of disability discrimination -~

Q. Okavy.
A. —— and retaliation.
Q. Okay. And why do you believe that

Mr . Feldman is discriminating against you based on
your disability?

A.  Well, I think that's pretty obvicus. He
admits, and 1 agree, that I told him explicitly
about my PTSD on or about May 23rd or 2éth of 2011,
preceding any of these -- no, not any. It didn't
precede the Excel graphics, but it preceded the
yelling and everything afterwards. Now, that's
explicitly.

Tmplicitly, I had already informed him of
PTSD beginning in December of 2010. That
implicitness is written in copious detail in all --
in scme of my IDR complaints, internal dispute
resolution. We den't need to get intec that, but
anyway, he knew. He knew. Yet, knowing that, he

retaliated and literally discriminated against me 1in

Doris O. Wong Associates, Inc.
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many ways, beginning with the "Dear Dr. Tuvell™
letter of June — Sunday, June the 12th. That was
cilear retaliation because he knew I had ——- well, as
he phrased it, "sued a former employer." It was
actually taking the former employee to ADR.

0. T didn't ask about retaliation, Mr. Tuvell;

I asked about discrimination.

A Discrimination.

Q. Do you think when he made tThe decision to
replace you, or to switch assignments between you
and Sujatha Mizar, that he did that because you
suffer from a disability?

A, Yes.

Q. And he made that decision on June 9th, or
June 1l0th, I guess.

What leads you tc bellieve that on June 10th
he decided to switch assignments between you and
Sujatha Mizar because of your disability?

AL Because on June -- let me think -- 13th --
13th, which was a Monday, early in the morning, he
wrote an e-mail to several others, including --
well, actualliy I think the exact twc addressees were
John Metzger and Kelly—ann McCabe. 2And he said in

this that he knew that I had PTSD because I had so

Doris O. Wong Associates, Inc.
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informed him earlier in May -—- what is it, 23 to 26,
somewhere arcund there -- and that bkasically he
wanted me fired. IHe was afraid of me. He was using
stigmatizaticn and sterectyping of PTSD, and he

was —— he explicitly said so at his deposition. He
was "advocating" was his word to have me fired on
the 13th.

Now, it is —-— I agree the 13th was later
than the 10th, but he was referring to events that
he knew previcusly about my PTSD on May Z3rd or
26th. That's —-- that's a pretty clear conclusion in
my mind.

Q. You were not fired.
A. Sorry. Transferred, demoted. My mistake.

Q. Okay. You alsc wanted Mr. Tuvell (sic)

- fired, and you alsco said vou feared him, and you

also said you didn't want to be alone with him, but
you're not discriminating against him; is that
right?

AL Well, vyou misspoke there. You said I
wanted Mr. Tuvell fired. I think you meant
Mr. Feldman.

Q. Thank vyou. So let me rephrase it.

You wanted Mr. Feldman fired; you didn't

Doris O. Wong Associates, Ine.
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want to be alone with him; vou feared him. BRut you
had those feelings and you were not discriminating?
MR. MANTELL: VObjection.

0. is that correct?

A. I was absolutely not discriminating. I
have nc concept that Dan has any cognizable
disability. He knew for a fact I had PTSD, because
I told him sc¢, and he said I told him so, and he
never disputed it.

Q. Okay. BSo you're saying that on June 10th
he made a decision tc switch you with Ms. Mizarr
based on PTSD, and your proof is that several days
later he suggested he was concerned about you
because of that condition; is that it?

A, Well —-—

"MR. MANTELL: Objection.

AL -— you forgot to say other types of
discrimination, such as age, sex and race, all of
which come into play here because he was disparate
fo me with respect teo all cof these conditions.

0. bid it ever cccur to yvou that Mr. Feldman
was trying to help you by putting vou in a different
role with someone who -- in a place where vou might

be successful?

Doris O. Wong Associates, Inc.
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A. No. That never occurred to me. If he
wanted to help me, he would have had the three-way
meeting, as I suggested, and as he had previcusly
granted me a three-way meeting with Fritz for this
type of personnel issue. He discriminated against
me by refusing me the three-way meetings immediately
after he knew. I had PTSD.

Q. If you had had a three-way meeting with
Mr. ~- Mr. Knabe and Mr. Feldman, you would have
adhered to your position that Mr. Knabe was wrong,
wouldn't vyou?

A. Well, now wait a minute. If we had had a

three-way meeting --

0. Uh-huh.
Al -- and we had had an honest discussion, and
scmehow this had gotten cleared up about —-- I'm

assuming yoeu're referring tc things like the Excel
graphics and the yelling episode. If this had
gotten cleared up in a three-way meeting, of course
T would not have adhered to what now I would have
known would have been an incorrect conclusion.
Cbhbviously not.

But going into that meeting, that was

certainly my position. It certainly would have been

Doris O. Wong Associates, Inc.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 1:13-cv-11292-DJC Document 76-2 Filed 12/15/14 Page 16 of 16

197

COMMONWEALTH OF MASSACHUSETTS)
SUFFOLK, SS. )

I, Alexander K. Loos, RPR and Notary Public in
and for the Commonwealth of Massachusetts, do he;eby
certify that there came before me c¢n the 24th day of
June, 2014, zt 10:06 a.m., the person hereinbefore
named, who wag by me duly sworn to testify to the
truth and nething but the truth of his knowledge
touching and concerning the matters in controversy
in this cause; that he was thereupon examined upon
his oath, and his examinaticn reduced to typewriting
under my direction; and that the depcosition is a
true record of the testimony given by the witness.

I further certify that I am neither attorney or
counsel for, nor related to or employed by, any
attorney or cocunsel employved by the parties hereto
or financially interested in the action.

In witness whereof, T have hereunto set my hand
and affixed my notarial seal- this -bth day--of -July,

2014.

Notary Public

Commissicn expires May 21, 2021

Doris O. Wong Associates, Ine.
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Re: Transition status - 06/14/2011 3

Walter Tuvell to: Daniel Feldman 06/15/2011 01:25 PM
Cc: Kelli-ann McCabe, Dlane Adams

Bco: walt.tuvell, iikforms

From: Walter Tuvell/Maribotough/iBM

To: . Daniel Feldman/Mariborough/iBM@&IBMUS

Ce Kelli-ann McCabe/MarlboroughﬂBM@IBMUS, Diane Adams/Fishkill/IBM@IBMUS
B walt.tuvell@gmall.com, Hkdorms@aol.com

Default custom expiration date: GB/14/2012

Oh, hey Dan, | just noticed that in that chain of messages you sent out this morning

about "requiring" a status report from me Individually in my own words, you
neglected to include the most important item: Sujatha's status report sent to you
yesterday, with me copled, containing our Joint status, and requesting me o add
anything she might have forgotten.

This proves you had indeed been adequately updated about my status (by my not
"adding anything"). Noting, by the way, that your original request for status update
did not say anything about "reguiring” individual notes from Sujatha and myself, nor
did it require “our own words" individually.

Therefore I'm forwarding Sujatha's note here. For {'m sure you wouldn't want anyone
to think you'd Intentionally suppress relevant facts. Would you?

Sujatha Mizar  Hi Dan, Here s the transition stat.., __ 06/14/2011 05:14:48 pM
fram: Sujatha Mizar/Marlborough/iBM
To: Daniel Feldman/Marlborough/IBM@IBMUS, Walter Tuvell/Marlborough/IBM@IBMUS
Ca Kalli-ann McCabe/Marlborough/IBM@IBMUS
Date: 06{14420171 03:14 PM
Subject: Transition status - 06/14/2011
Hi Dan,

Here is the transition status so far: _
1} Finished transttion of the Block 10 tracing project. (Sujatha to Walter)
2} Finished transition of the WaltBar performance tool (Walter to Suiatha)

Walt- please feel free to add anything 1 might have forgotten.

Thanks!
Sujatha

TUVELL000268




Case 1:13-cv-11292-DJC Document 76-21 Filed 12/15/14 Page 1 of 1

From: Sujatha Mizar
To: Danisl Feldman
CC: Kelli-ann MeCabe
BCC:
Sent Date: 2011-06-17 21:01:28:000
Received Date; 2011-06-17 21:06:30:000
Subject: Transition status ~ 068/16/2011 and 06/17/2011
Attachments:

HiDan,
Here is my transition status for the last 2 days:

08/16/2011: _ _

1) Attended the Wahoo lteraticn-18 retrospective meeting.

2} Attended the Wahoo lteration-19 planning meeting.

3} Discussed and agreed upon my task list for lteration-19.

4) Siarted reading up on the various YWahoo specific documentation availabie on Sharepoint.

06/17/2011:

1) Fixed an issue with EPOCH_TS in the Wahoo WaltBar performance testing harness.

2) Transitioned the Twinfin systems that | owned to Walt (NZ80533 and NZ80748)

3) Ramping up on the: Wahoo WaliBar performance testing harness implementation,

4} Started the fransition of the EMU FPGA Statistics collection project fo Walt. Sent him an emall with
detailed information about the project and the current process of collecting the statistics. 1 expect to
complete this transition early next week.

Thanks!
-Sujatha

“exHiBrr
15|

[edre

CErar

e dpgslatger, oo K. FH
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From: Daniel Feldman
To;
CC:
BCC:
Sent Date: 2011.07-28 11:45:55:000
Received Date:
Subject: Waller Tuvell
Start Date: 2011-07-27714:30:00.000
End Date: 2011-07-27T15:00:00.000
Appointment Type: Invitation
__ocation; Diang's office
Notice Type: [Not Available]
Attachments:

Hi, Diane,
If you'ra not in Marlborough today, let me know a number and I'll call you.

Below'is a series of emails between Walt and me. | would like to issue him the formal warning letter
when he returns on Monday; | believe his final "retraction” of the unasked for apology that he sent
subsequent to an informal alert that he was straying from acceptable behavior is unprofessional and
disruptive, I'diike to discuss it with you before proceeding.

Here are the emails {in roughly chronological order:

From:  Walter Tuvell/Marlborough/|BM

To:  Daniel Feldman/Marlborough/IBM@IBMUS, Garth Dickie/Marlborough/IBM@IBMUS
Date:  07/06/2C11 09:27 PM

Subject:  Updated wiki

Bearing in mind the agreement to use "I-statements" {as opposed io accusing the receiver of
mis-reception):

My use of the word "lazy" in this context was intended 1o be jocular (“clearly”, | had thought, apparently
wrongly), and never in my wildest dreams did | ever think it couidiwouid be interpreted as offensive. So |
will search harder for less ambiguous/offensive wording, And of course [l apologize to Garth (as 've
always done whenever it's come o my attention that | may have done something unintentionally
offerisive),

Thank you for the feedback.

- EXHIBIT
| ot i

R
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Daniel Feldman-—-07/11/2011 07:33:21 AM—Walt, Thanks for getting this taken care of before the start
of vour time off: | do really apprecia

From:  Daniel Feldman/Mariborough/IBM
To:  Walter Tuveli/Marlborough/IBM@IBMUS
Date:  07M11/2011 07:33 AM

Subject:  Re: Updated wiki

Walt,
Thanks for getling this taken care of before the start of your time off; | do really appreciate it.

Under the heading of helping you with your communication style, introducing the link to the wiki page as
appropriate for someone "lazy" is the sort of thing you want o avoid. In my experience, busy and lazy
are two different things and both are plausible explanations for why someane would not want to spend
time searching the wiki. Why not give us (me and Garth, the addressees on your email) the benefit of
the doubt?

Dan.
Daniel J. (Dan) Feldman

Director, Netezza Performance Architecture
Software Group, Information Management

Phone:508 382 8480
E-mail; dfeldman@us.ibm.com

26 Forest St
Mariborough, MA 01752
United States

CONFIDENTIAL |BMO1D503
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Walter Tuvell—07/06/2011 09:27:44 PM-—The wiki is updated with all thé stuff we talked about,
including script tarball, graphs, and pointe ‘

From:  Woalter Tuvell/Mariborough/IBM

To:  Daniel Feldman/Marlborough/IBM@IBMUS, Garth Dickie/Mariborough/IBM@I1BMUS
Date:  07/06/2011 02:27 PM

Subject:  Updated wiki

The wiki is updated with all the stuff we talked about, including script tarball, graphs, and pointer to data
tarbalis on perfsnap1.

You can easily find it by searching the wiki for "blktrace”, or if you're lazy you can just click this link:
http:/iwiki2.netezza.com:8080/display/Perf/Blkirace%2C+Blkparse%2C+Bit.

Cheers.

- Walt

From:Walter Tuvell/Marlborough/IBM

To:Daniel Feldman/Marlborough/IBM@IBMUS, Garth Dickie/Mariborough/IBM@IBMUS

Gentleman, it has come to my attention that my use of the word "lazy" in the enclosed note might be
interpreted in a way | did not intend. 1intended it as just a jocuiar throw-off, such as might typically be

accompanied by a friendly/collegial smile/giggle if in-person, but without body-{anguage could perhaps
be thought to be derogatory. Please believe my intent was innocent, and going forward | hope to
achieve a level of easy familiarity with you such that this sort of perhaps-over-scrupulous care in wording
should not be necessary in future.

in other words: my apologies for not making sure my intentions were clear (the fault perhaps being that
you and | may not yet share a sufficiently solid working relationship). And, if in future | ever seem to be
speaking in a manner that might offend, or that may seem inconsistent with what you think is a good
professional/personal style, I'd truly appreciate a comment, because | don't foresee that ever being my
intent.

CONFIDENTIAL 1BM010504
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Sorry again.

- Walt

From:Daniel Feidman/Marlborough/IBM

To:Walter Tuvell/Marlborough/IBM

Thanks for taking care of this.

Daniel J. {Dan) Feldman
Director, Netezza Performance Architecture
Software Group, Information Management

From:Walter Tuvell/Marlborough/IBM

To:Garth Dickie/Marlborough/IBM@IBMUS, Daniel Feldman/Marlborough/IBM@IBMUS

Regarding that note | sent you two about "apologizing” for using the word "lazy", after someone brought
it to my attention:;

I just now happened to trip upon the attached old email of mine. it shows that § myself value "aziness"
as a virtue under the right circumstances (e.g., when it doesn't interfere with advancement of skills, etc.).

And them | remembered, too, that I'd read similar comments in the programming literature (not talking
about "lazy vs. eager evaluafion”, of course). So | looked it up: It's a famous encomium of Larry Wall's,
in his Programming Perl book (yes, | have the 3rd ed., and I've read it and used perl), where laziness is
lauded as a prime virtue of programmers (as it shouid be)! Also discussed many times in many other
places, see for example hitp://en.wikipedia.org/wiki/Larry_Wail#Virtues_of a_programmer.

I trust this puts this (non-)issue to rest? Obviously no apology was necessary, but | wasn't able (o
overcome my low-self-esteem barrier {o see it at the time. So: Apologies for the apology! :-)

BTW, I'm still on medical leave this week, then vacation next week, returmning to Marl on Mon, Aug 1,

CONFIDENTIAL 1BMO10505
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presumably to continue my mission of trying to prove myself incorrect about thinking
Biktrace/Blkparse/Btt won't lead us to some performance insights/improvements. See you then!

- Walt

— Forwarded by Walter Tuvell/Marlborough/IBM on 07/20/2011 10:46 AM —

From:  Walter TuvellMarlborough/{iBM

To:  Jerrold Richard Title/Cambridge/IBM@IBMUS
Cc:  Devesh Agrawal/Marlborough/IBM@IBMUS
Date:  03/16/2011 10:56 AM

Subject:  Re: Wahoobox ...

That would be great, because | haven't done a build since my first month here, and I've have to review
my notes about how to doit. I'd also have to ask how things have changed since then, and how fo
configure core affinity and number of slices, things of that nature. You guys are always helpful of
course, and it's not rocket science, but the laziest path is always the best!

BTW, Rich, | need the fixes Devesh checked in yesterday (otherwise TPC-DS database creation
crashed), would that be in your kit?

CONFIDENTIAL 1BMO16506
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Return to work

Dzniel Feldman to: Walter Tuvel| 11/23/2011 06:59 AM
Frorm: Danilel Feldman/Martbaroughfigm
To: Waiter Tuvell/Marlborough/iBM@IBMUS
| Defauit custorn expiration date: 11/22/2012
History: This message has been forwarded.,

Walt:

Itis my understanding that you have decided to accept IBM's standing offer to discuss potential
reasonable accommodations supporting your returm to work. As you know, you are: presently
certified for Short Term Disability (STD) untii December 19, 2011. If you would like, you
can conclude your STD period early and return to work next week. Or, you €an
continue to remain on STD until December 19 and return to work at that time.

As previously stated, IBM does not consider changing your managemént team to be a reasonable
accommodation and you therefore wili continue to report to me and remain in yout current position
it you return to work. As you know, as your manager it Is my responsiblifity to work directly with the
employees who repert to me to ensure they are meeting thelr lob requirements and performing to the
standards expected of IBM employees. If you would like to discuss more specific proposals about
structuring your work as possible reasonable accommuodations, please let me know and
either we can discuss or, if appropriate, we can engage HR or Integrated Health
Services (IHS). If you are interested in exploring other positions through Global Opporturity
Marketplace, Diane Adams from Human Resources can help with any questions you have about using
that tool and applying for open opportunities.

- Please note that if you choose not to return to work, you have the option of seeking continued
certification of Short Term Disability beyond your current December 19 certification date.
If you would like to pursue this route, please follow the tHS process of submitting an
MTR which provides the appropriate medical support for STD eligibliity.

Please let me know if you have any questions,

-Dan.

Daniel L. (Dan) Feldman
Director, Netezza Performance Architecture
Software Group, information Management

Phone: 508 382 8480
E-mall: dfeldman @ usibm.com

26 Forast 5t
Marthorough, Ma 01752
United States

EXHIBIT
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Fw: Your two requests
Daniel Feldman o Walter Tuvell
Cci Diane Adams

__Default custom expiration date: 12/15/2012
li'gs_tory: This message has been forwardea,

L2/16/2011 01136 PM

Walt,

s against company policy for you, while You are on STO leave, to use vacation time,

The full statemnent is here: AYB: Work and Personal Lifs Integration
document: T

2.2.5 Holidays and liiness or Injury During Vacation

Whan an 18M holiday Is cbserved during your vacation, that day is considered a holiday rather than a
vacation day.

1T youl are receiving benefits under the |BM Short-Term Disatilty Income Plan, you cannot substitute
vacation time for 87D ime. Howevar vacation benefits for empioyses wha become sick or injured during
vacation will be handled on an individual basis by their manager,

As for your emall about systems access, since you continue to be on ST and
therefare are nok working. there Is not 8 business need for you to have access to
Netezza-specific systems. If you return and start working in your prior role where
systems access |5 warranted, it will be restored,

Best Regards,

-Dan.

Dantal L. (Dan) Feldman
Direcity, Ntezea Perfurmance Ardiitecture
Software Group, Information Management

Phone: 505 382 8480
E-nait dfaldmand@ys b cart
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Next Steps

Subject; Next Steps

From: Danie] Feldman <dfeldman@us.ibm.com>
Date: 05/17/2012 04:59 PM

To: Walt Tuvell <walt.tuvell@gmail.com>

Walt,

This is to let you know that your employmient with IBM will be terminated effective May 17, 2012, While
you have denied working for EMC and sald that you could not explain the reason your Linkedin page
indicated you were consulting for EMC for the past five years, you also acknowledged that you currently
have other employment in the technology industry. Since you have been unwilling to date to advise IBM

of where you currently are.empleyed, despite repeated requests, the declslon has been made to
terminate your employment,

We are golng te send a courler to pick up your iaptop. Please advise a day and timeframe for the courier
to pick up your lap top in the next three business days. Please do not delete any Information from the
laptop, which is consistent with your obligations under the Agresment Regarding Confident)al
Information and Other Matters you signed at the start of your IBM employment. Please be sure to

Include a hard copy list of all passwords necessary to access all the contents of the laptop In the
package with the laptop.

Next week, you will recelve the IBM standard separation paperwork for you to complete. Please do so
and promptly return the signed forms to me. The forms are the IBM Statement of Understanding Form
and the Employee & Manager Checklist of Financial Obligations/Property Form,

-Dan.

Danlel J. Feldman
Director, Netezza Performance Architeciure
Software Group, Infarmallon Management

RPhone: 508 382 84R0
E-mail: dieidrean@s bm.com

26 Forest 51
Marlborough, MA 01752
United States
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S} g U A SR,

IBM

MEDICAL TREATMENT REPORT {MTR) FORM
IBM CONFIDENTIAL WHEN COMPLETED

TO BE COMPLETED, BY, LOYEE;

I3

Employee Name: ok (Fer Tre Serial # P G30 z@ # Iltese
Date of Birth Job Assignment: __ T AT Al oAy
Employee Is responsible for any costs associated with the complefion of this form, and for ensuring its

retury to IBM IHS (Integrazed Health Services), e ) .
1 authorize my heaith care provider (print name) S é@é‘{d\z{"—’ fpﬂ-g' , LIS 8, 1o complete this i

form and to discuss this information with an IBM nurse nd/or physi .67
Employee Signatwe: [ 4 Mg H Date:. | r')‘% (!

TO BE COMPLETED BY THE HEALTH CARE PROVIDER:

. DIAGNOSISES) & ICDS GODES) (it this oase invalves a mental health issue, comglete page twa "
also) _Apl ém%s urc.u_cg'g_,,)' Sy %A%M? Cosv{ir il Mirxed qmﬂi"' ¥ dﬁff'&ﬁ?‘“ :
Y. R d e .

EDC if pregnaney:

. DETAILED TREATMENT PLAN: {medicationsidosages, tests, lah studies, referrals, treatment

dalities, dates, etc.); . |

Ehcahin by #aiteety Rl Pachic  week o £ raduce .
b, (ONTTAR ot  (4EVEUNE  Copuy S &3, PYE ;L

Date of Next Appt, ' _/® H 5"'{’?‘“‘1‘ ' L I ‘

L, WORIK ABILITY (Modified duty is availasl; In most cases.) .
Is the employee wtally impaired for work? Yes ¥ No Estimated Retun to Work Date;

(Pl out edther “A” or "B below as appropriate, but ot bath)

A totally impaired, give date tofal mpahmert begam

Ie dmmible to work: Dyt & F s
M OV QYWD 21! bcun/ . M ]

B. 1t NOT totally impaived, ezt the employer wirk with letpomary modific

ions? Yes

- No v

1) Ityes: pive stat date of modifications: Estimater epd date of modifications:
Sperify workplace modifications mequested:

&
o
5
:

. TREATI;\IG HEALTH CARE PROVIDER INFORMATION: (NOTE: This Is a legal document, Please

sign and date it) . M to
Name (please pript): AR ?055 L! cs Uj Spectalty: f%‘l&hé}lﬁ%f .
Signature: ; AW P — Date: __jo/ /2 [T/ " ;
Address; ' A o YL T ;
Phone Number: 1] Fax Nomber; =

‘When completed and signed by health care provider, fax o 919-543-0834 (IBM Integrated Health Services
Center), or for assistance call 1-888-553-5752 option #2,

INCOMPLETE FORMS, INCLUDING THOSE NOT SIGNED AND DATED, WILL NOT BE PROGESSED,
AND WILL BE RETURNED TO THE HEALTH CARE PROVIDER BEFORE DETERMINATION OF
BENEFITS CAN BE MADE, :




Case 1:13-¢v-11292-DJC~Document 76-26 "~ Filed 12/15/14 Page 2 of 2~

I1BM MEDICAL TREATMENT REPORT - PSYCHIATRIC IMPAIRMENT
RATING PORTION

(Only filt out this section if this case involves a psychiatric issue)

4 e
Employee Name: ﬁéi/iaﬂ fuh Seatal Number: &1, {
| LEVELS OF IMPAIRMENT: Please use the following rating numbers to specify the degres of
impeirment for each arez of function pated in saction I,
Rating Impairment;
0 No Impairment
1 Mintmal Inpairment
2 Wik [pairment
3 Moderate Impairment
4 Serious Impatrmeant
5 Bevere Impairment

8. AREAS OF FUNCTION Circie the numbers that deseribe the paticnts curent condition, using the
teble above ks &,

guide,

- Activities of Dally Living

(022345 Seif care and hygiene (dressing, bathing, eating, cooking)

(3123 45 Normal lving postares/ambulation (sitting, Jying, walking)

(01 234 5 Travel (driving, riding, flying)

(0] %4 5 Non specialized hand activities (grasping, ifting, tactile discrimination)

0144 5 Sleep (restful slocp pateerm)
01 34 5 Social and recreaticonal activities {consider pre-illness activities of fhe Dpatient)

2. Social Functioniog ’ '
012385 Get along with ofhers without behaviam! extremes
01 2 325 Initiate social contacts, negotiate and compromise
0234 5 Communicate ctearly and effectively with pthers
01 2 5 Interact and nctively participate in Eroup activities

. Thinking, Contentration, Persistence and Pace
234 5 Comprehend/follow simple commands
L 234 5 Apply common sense o carry out a task
L 234 5 Ask simple questions, request assis@nce when needed
(O} 2 3 4 5 Perform simple, routine, repetitive tasks: '
{02 2345 Ability to abstract or understand concepts
Q @3 4 S Malmain attention, concentyation on a specific sk and complete in a timely manner
434 5 Memory, immediate and remote
01 5 Judgment
23 4 5 Problem solving and concepiual reasoning ahility
01 34 5 Perform daily tasks {ncluding work) the patient performed prior to the injery or flicess ata
reasonable pace

|
‘t
\
1
i

O@E 34 5 Ability to inriate decisions and perform planned action

Adaptation o Stress
234 5 Perform activities on schedule, he puncimal
01284 5 Adapt to lmts or standards
01234 age conflicts with others - negotiare, compromise
012 %4)5 Set realistic goals, bas good suionomons judpeent

Overall bmpatrmenst Rating (0 fo 5); g"“f' t .
Health Care Provider’s Signature: %@ugfé.&swmm%%&g@#
s
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IBM
MEDICAL TREATMENT REPORT {MTR) FORM
- IBM CONFIDENTIAL WHEN COMPLETED

TO BE COMPLETED BY EMgLD ' . i
Employee Name_ et Serlal # PEI T gmhﬁéi(@%
Date of Birth: . Job Assipnment h&?ﬂﬂu@?ﬁ L ﬂ»ﬁ-fﬁl} A

Employee is responsible for any casts associated with the completion of this form, and for erwuring its
rewrn 1o IBM THS (Integvated Health Servi

jces), o
f authorize my health care provider (print na:::; 51 &!"dﬂu{a” }?ag;r} Lieg Y to complete thiy
iclan,
i

form and to discuss this information with an [EM mse ahdior p

Employee Signature; (e ‘:}f’@,‘—a H Date; od

f
TO BE COMPLETED BY THE HEALTH CARE PROVIDER:

. DIA SIS{ES) & ICD3 CODE(S) (if this case mvolves a mental health issue, complets page two
also);  XEof Wowmakit  ofvese gwm'ﬂyvf 204 g7y

EDC if pregnancy:

I WORK ABILITY (Modified duty is availahtﬂ,e in most cases.)
Is the employee intally impeired for work? Yeg No Estimated Return to Work Diatey

(Fill out eithrer “A” or “B” bejow as APPIDRate, but nat boh)

A. If totally impaiged, give date tofa) imppirment begare {_ and exglam i fenctionsl terms wi the em
1o e g b date o Yo exge TR Vs dﬁsgpmwmﬂfcx%b
e WLt + TUCd G of pepoTig T Tocr it wsj&g&hog Syigenry
B. IENOT totally impiired, can the employee work with temporary modfieeslons? Yes No G 1qh M{'Wiﬁ? augeh
1) I yes: give start date of modificationg: Estimated end date of modifications: and Gony FESue
Bpecify wonplace modificatinns requestecs 731y j ,
2.) If no: explain tn fnctionsl terms why the emplayee Is imable © work with snodifications:

V. TREATING HEALTH CARE PROVIDER INFORMATION: (NOTE: This s & legal dotument. Please -

sign and date it, LicSuo Spectalty: w
Dites /{1571

— it U O SYFE

Fax Nombher f

‘When completed and signed by health care provider, fax t0.915-543-0834 (IBM Integrated Health Services
Center), or for essistance pall 1-888-553-5752 option #2,
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IBM MEDICAL TREATMENT REPORT ~ PSYCHIATRIC IMPAIRMENT
RATING PORTION

(Ounly fill out this section if this case invelves épsydﬁalric issue)

Employee Name: [Lii‘f?é’%f‘ AR | Serial Numbez:_ fﬁ"ﬁﬁf

I LEVELS OF IMPAIRMENT: Piease use the foliowing rating numbers to specify the degree of
impaitnent for each area of function noted in section .

Rating Ixpairment:

0 No Impairment

1 Minjmal Impairment

2 Mild Impalrment

3 Moderate Impaitment

4 Serions Impaivment

5 Severe Impairment

il. AREAS OF FUNCTION Circle the numbers that describe the patients cittrent condition, using the

table above as 2
guiide.
L. Activities of Daily L iving
(G123 45 Self care and hygiene (dressing, bathing, eating, cooking)
("H' 2 3 4 5 Normal Hving postores/ambulation (sittng, lying, walking)
(L)1 23 4 5 Travel (driving, riding, fiying)
021 %4 5 Mon specialized band activities (grasping, liftng, tactile discrimination)

01 334 5 Sieep (restful sleep patier)
01 X34 5 Sorial and recreational activities (consider pre-illness activities of the patient)
2. Socig] Fanctivning

012345 Get along with others without behavioral exiremes

D12 6- Imitiate social coniacts, negotiate and compromise

0 @ 5 Commynirate clearty and effectively with others

012 Interact and actively participate in group activities

3. Thinking, Coacentration, Pevglstence and Pace
(1 2 3 4 5 Comprehend/follow shupls commands
(0¥ 2 3 4 5 Apply commom sense o carry ot a task
(O 23 4 5 Ask, stople qoestions, request assistance when needed
(O¥. 2 3 4 5 Perform simpie, routine, repetitve tasks
@~ 2 3 4 5 Ability & absiract or understand coneepts
Y 4 5 Maintain attertion, conceniation on & specific tagk and complete fo a timely manner
O 2 3 4 5 Memory. immediate and remote
01 A3M 5 Judgment
123 4 5 Problem solving and onneeptuel reasoning ability
1 5 Perform dafly tesks {incinding work) the patient performed prior to the injury or illoess gt a
reasanable pace

R

D IV

@ 3 4 5 Ability i Initiate decisiors and perform planmed action

4. Adaptation to Stress
1.2 3.4 5 Perform activities an schedule, be pimemat
01 5 Adapt o limite or sandards
012 34 % Manage conflicts with others -~ negotiate, compromiae
012 {45 Set realistic goals, bas gond antonomans jndgment

Overall Impairment Rating (010 5); _ g""f o~ GAF: ? .
Health Care Provider's Signature: % éf % Specialty: ‘gégg@jm@
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s

IBM
MEDICAL TREATMENT REPORT (MTR) FORM
IBM CONFIDENTIAYL, WHEN COMPLETED

TO BE COMPLETED BY, EMPLOYE]%:
Employee Name; 4 [ Tuvel secar#_PEST2 pis; ion HL%"ZM
Date of Birth: _(/(% Yob Assignment: _ R Gl iitenee a0l :;-@Afiﬂ

Emplayee is responsible for ony costs associated with the completion of this form, and Jor ensuring its
return to IBM THS (Infegrated Heglth Servizes). . r .

1 authorize my health care provider {print name) g{?ﬂé«'\uﬂ'z Pﬁf’(‘; Lt Su to complete this
form and to discuss this h?fonnation with an TBM nursd and/or physician,

Employee Sigpatre: L 3/_5_ Tzl Date: | 1{/ |f é’/ {f

i
TR0
TO BE COMPLETED BY THE HEALTH CARE PROVIDER:

L DIAGNC)?%&FS?]CDB CODE(S) (if this case invoives a mental health issue, comnplete page two
also): -1 : .

EDC if pregnancy;

H. DETAILED TREATMENT PLAN: {medications/dosages, tests, lab studies, referrals, treatment

madalities, surgery/dates, elc.): s
B Wil oy o %L'YCSI-%WE_
sOMG \ERTCPs g 'y

1. WORK ABILITY (Modified duty Is avallable in most cases.) :

Is the employee tolaliy impaired far work? Yes No, Estirmated Retum to Work Date:
SO i N adsr Gyt

(Fill out either “A™ or “B" below as appropriame, but notb% 1) |

A, If totally impaired, ptve date 1otal impairment began: i!ﬂli and explain in nctions] terms why the srployse . "

is unable to worke Pr Covfumes o epmev (e SURIRME ﬁjw'qci&ﬁm [t ToN 1 \V} L“"YLQQ (e

IVl A9 nad > L N S

B. NOT totally impaired, cay fixe employes work wits temporury modifications? Yes Mo

1) If yes: give start date of modifications: Fstim, ud date of modifieations; : N

SP&ﬂfY workplace modifications requested: __ A Yigedbr [ o~ ot Vol pesti f{?(& fs b

MG ej?; SOADR N SCY” o S thaide }

2.} Xex0: exglain In fupctional terms why he employee & unable fo mork wilh 2000iomtion: el e,
RIS ﬁiﬁ_’g; ) CaxVench S poy 0w ot o B s et e St excLEovEn&
J I iiimediafe «7

IV. TREATING HEALTH CARE PROVIDER INFORMATION: {NOTE: This Is a legal document, Please
sigh and date it.)

Name (plesss pint): 5%(.;{9\;‘1(:#1 e Loss LICSY —Specialty: _ P4 clio W_@A@éﬁ; sk
2k

Signature; : B0 RN LV ... Date: ii'-'-‘h‘?‘ i3
Addvess P75 NJa<<achyy e lh ME — AvTingh. daif "o+ Y
Phope Number: 1 €7~ @Y~ LYo Fzx Number: {

When completed and signed by health care provider, fax to 919-543-0834 (IBM Integrated Health Services
Centex), or for astistance call 1-888-553-5752 option #2.

INCOMPLETE FORMS, INCLUDING THOSE NOT SIGNED AND DATED, WILL NOT BE PROCESSED,
AND WILL BE RETURNED TO THE HEALTH CARE PROVIDER BEFORE DETERMINATION OF
BENEFITS CAN BE MADE.
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NN P T - C e . e e e PR N

IBM MEDICAL TREATMENT REPORT — PSYCHIATRIC IMPAIRMENT
RATING PORTION

{Only fill out this section if this case iovolves a psychiatrie issue)

Employee Name; &Wﬁr ‘Tiwﬂ SBﬁalNunwmﬁrZ:L

[ LEVELS OF IMPATRMENT: Pisase uss the Jollowing rating numbers to speciy'the degree of
impairment for each area of function noted in section 1.

Rating Impairment:

0 No Irmpatrment

1 Minioe] Impairment

2 Mild Enpairinent

3 Moderate Impatrment

4 Serious Inmpairment

3 Severe Impairment

1. AREAS OF FUNCTION Circle the numbers that describe the pafients current condition, using the
table above as a

guide.

, Activities of Daily Living

12345 Self care and hygiene (dressing, bathing, sating, cocking)

t 2 3 4 5 Normal living postires/ambulation (siting, lying, walking)

[l 2 3 4 5 Travel (driving, riding, flying)

12 3 4 5 Non specialized hand activities (grasping, lifting, tactile discrimination)

c1 5 Sleep (vestfnl sleep patten)

01243 45 Social and recreatiopal activities (consider pre-illness activities of the patient)

2. Social Functioning

012 3{4)5 Ger zlong with others without behavioral sxtremes
0 12 34X Initiate social contacts, negotiate and compromise
c(_i‘z 3 4 5 Communicate clearly and sffectively with others
0 12 3(4¥ Tmeract and actively participate in group activifies

» Thinking, Conceniration, Persistence and Pace
123435 Comprebend/follow simple commeands
12345 Appiy common sense to carry out a task
01 2 34 5 Ask simple questions, tequest assistance when needed
12 3 4 5 Pedorm simple, routine, zepediive tasks
L 23435 Ability 1o shstraet or understand concepts
K2)3 4 5 Maintain attention, concentration on 2 specific task and complete in a timely manner
@ 2 34 5 Memory. immediate and rémote
012345 Jadgment ‘
i 2345 Problem solving and conceptual masoning ability

g i et r e bemr

QJ:@3#Saf—‘exs{amrdaﬂymskﬁinclﬁdingwaik}thepaﬁenrpsrforme&pﬂmmmjmrﬂiﬁsrat ]
) reasonable pace
Ol¥23 4 3 Ability to initiate decisions and perform plammed acdon

A, Adaptation {o Stress
Cg)l 2 3 4 5 Perform activities on schedule, be pupetual
41093 4 5 Adapt to lindts ar standards
012 35 Manage conflicts with others - negotiate, compromise
012 345 Setrealistic goels, has good mutonamous udgment

Oversll Impaiment Rating (0 to 5);__, T 3 :
Health Care Provider’s Signarure: _ P Specialty:%f’jlﬁmgﬁ’))ff
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Letter to Met Life

Stephanie Ross <stross14@gmail.com> Fri, Sep 28, 2012 at 2:08 PM
To: Wal{ Tuvell <walt.tuveli@gmail.com:>

Hey Walt,

Take a look at this before | send i back.
Thanks,

Stephanie

N Response to MEtLife review
115K

i




MetLife Disability
PO Box 14592
Lexington KY 40511-4592

September 28, 2012

RE: Walter Tuvell
Claim # 651202106445

To Whom It May Concern:

I am writing in response to the review sent to me by MetLife regarding a |
client of mine, Walter Tuvell, I received a phone call from Dr, Rummler
on 9/11/12. But was unable to return his call until the following week,
on Tuesday September 18. Irepeated this effort the following day but
was unable to reach him and did not hear back again.

The following is a copy of what [ wrote in an addendum to Met Life on
1/31/12:

Addendum to Met Life Attending Physician Stutement

1/31/2012

Regarding Walter Tuvell 6/19/1947

From Stephanie Ross, LICSW

Psychotherapist, treating clinician

Mr., Tuvell suffers from PTSD and due to his recent re-traumatization at
his work place has suffered an exacerbation of many of his symptoms. He
suffers sleep disturbance, eating disturbance, anxiety, depression,
hypersensitivity and reactivity in social interaction. I recommended his
medical leave from this work place as necessary for his recovery and re-

—————stabilization It was my recommendation that the only course to-recovery
for Mr. Tuvell required a reassignment by the company. This
recommendagtion has not been heeded, In my opinion a return to this
triggering work place would be detrimental to Mr. Tuvell and would
inhibit his recovery. ,

UV R

To reiterate and expand this statement I add the following: Itisthe
nature of the PTSD experience that someone can be quite functional in
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many other settings but if they are exposed to the trauma related
stimuli, including the perceived perpetrators of this trauma, they will
experience the symptoms again. Although Mr. Tuvell continued to
improve in his symptoms and was prepared to work full time, in my
clinical judgement, it was not advisable for him te return to the work
situation in which he was re-traumatized and where his PTSD would
again be exacerbated. This was observed even in the my office setting
when talking about the particulars of the events that brought these
symptoms on in the first place. The symptoms would return if Mr.
Tuvell had to drive near the facility and he would have to pull over and
manage intense anxiety symptoms and emotional overwhelm.

On the other hand, in a new setting with different people it was possible
that Mr. Tuvell could function quite well and attend his work. Thisis
not at all unusual with clients with this primary diagnosis. In my
understanding many people who have PTSD can be highly functional in
one setting and situation and extremely triggered and highly
dysfunctional in the trigger stimulated environment.

I continue to see Mr. Tuvell and continue to work on desensitization of
these triggers. Itis a slow process to work through. At no time could |
recommend that he return to his job as it was, The company chose not
to respond to his request for a transfer. 1 did not believe that Mr. Tuvell
would meet the criteria needed to be functional in the job that he
previously held. I believe that would have jeopardized his considerable
recovery. It was on this basis that I continued to file his disability forms
for MetLife,

I would appreciate it if you would consider this my final response to
your inquiries.

Stephanie Ross LICSW
742 Massachusetts Ave,
Arlington MA 02476
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Volume I
Pages 1 to 169
Exhibits 1 to 15

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

— e m — - - — L - - o oo e
WALTER TUVELL,
Plaintiff,

vs. : Civil Acticn No.

: 13-cv-11282-DJC
INTERNATIONAL BUSINESS :
MACHINES, INC., :
Defendant. :
e

ORAL DEPOSITION OF CHRISTOPHER FRANK KIME

On the 7th day of March, 2014, between the
hours of 10:07 a.m. and 2:57 p.m., in the offices of
Jackson Lewis P.C., 111 Congress Avenue, 13th Floorx,
Bustin, Texas, before me, CYNTHIA VOHLEEN, a
Certified Shorthand Reporter for the State of Texas,
appeared CHRISTOPHER FRANK KIME, who, being by me
first duly sworn, gave an oral depcsition at the
instance of the Plaintiff in said cause, pursuant to
the Federal Rules of Civil Procedure.

PRESENT :

(By Telephonic means)

Rodgers, Powers & Schwartz LLP
(By Rebert S. Mantell, Esdg.)
18 Tremont Street, Suite 500
Boston, Massachusetts 02108
617 .742.77010
RMantelltdTheEmploymentlLawyers. com
for the Plaintiff.

(Continued)

Doris O. Wong Associates, Inc.
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Christopher Frank Kime - March 7, 2014

58

O. Could vyou look at Exhibit 3, please?
MR. PORTER: FExhibit 3. Oh, I'm sorry.
I'm using mine. Exhibit 3.
He has Exhibit 3 and-he's reading it.
A. (Witness reviewing document) . T have
reviewed Exhibit 3.
Q. (BY MR. MANTELL)} Do you recognize
Exhibit 37?
A. ‘I believe I do. It locks like an e-mail
from Walt to myself.
Q. Okay. And did you receive this e-mail from

Mr. Tuvell on or about December 1st, 20117

AL To the best of my knowledge, that is
correct.
0. OCkay. And is it fair teo say that as of

December lst, 2011 you understood Mr. Tuvell to be
on short—-term disability?
MR. PORTER: Cbjection.

A In the e-mail that he provided me he
communicated that fact in the second paragraph.

0. (BY MR. MANTELL; And were you still
interested in considering Mr. Tuvell for the
position knowing that he was on short-term

disability?

Doris O. Wong Associates; Inc.
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Christopher Frank Kime - March 7, 2014

59

AL Yes.

o. Was 1t your understanding that GOM
transfe:s were available to these on shori-term
disability?

MR. PORTER: Objection.

Al I had no knowledge c¢f any impact of
short—-term disability status on GOM transfers.

0. {BY MR. MANTELL) Cid the fact that he was
on —— Mr. Tuvell on STD, short-term disability, in
any way impact his consideration as a candidate for
the 579 position?

AL No.

Q. And is it fair te say that you were not
aware of any IBM policy or practice that would have
prevented Mr. Tuvell from being considered for the
579 position based on his status as being on 5§ —--
short—~term disability leave?

A, Can —-

MR. PORTER: ~Okjection to the form.
bo you?
Q. {BY MR. MANTELIL) Were you aware of any IBM

policy or practice that would have prevented or
somehow interfered with Mr. Tuvell's candidacy for

the 579 position based on his being on short-term .

Doris O. Wong Associates, Inc.
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Christopher Frank Kime - March 7, 2014

60
disability leave?
Al I was not aware of any —-- did you call it
practice or policy?
0. Yes.
Al That was in place that would have prevented

him coming off of a short-term disability and
filling the pcsition.
. As of this point, as of December 1lst, 2011,

what was your understanding of Mr. Tuvell's medical

condition?

A, I had no knowledge c¢f any medical
condition.

Q. Did you make any inquiry of anyone

concerning Mr. Tuvell's medical situation?

A. I did not.

Q. Did you make any inquiry of anyone
concerning the reason why Mr. Tuvell went on
short—-term disability?

A T did not.

Did you interview Mr. Tuvell?
I did.
When did vou interview him?

I don't recall the exact date.

o ® 0

If I told you it was on or about December

Doris O. Wong Associates, Inc.
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Christopher Frank Kime - March 7, 2014

98

that. I know that I would have communicated to him

that Brian and Harvey had talked with Walt and based
on those conversations we had not excluded him as a

candidate.

Q. Can vou recall anything else that was said
between you and Mr. Mathieu prior to the time that
Mr. Tuvell was rejected for the position concerning
Mr. Tuvell's candidacy for the 5792 poesition?

MR. PCORTER: Can you repeat that question
back? You don't have to repeat it. Can you read it
back, please?

{Requested portion was read)

MR. PORTER: Okay. Objectioﬁ to the form.

You can answer.

A, As part of the effort to understand Walt's
job performance history I was unable to get any
record from our internal tools ahd I reached out to
his curreﬁt manager at the time and I would have --
I had a follow=on conversation with Arnaud after
that where we discussed the input I received.

Q. {BY MR. MANTELL) Okay. I'm asking you
about your conversation with Mr. Mathieu.

MR. PORTER: He just told you that.

A. . That -- that is relevant to the

Doris O. Wong Associates, Inc.
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Christopher Frank Kime - March 7, 2014

29

conversation I had with Mr. Mathieu. We would have
discussed the content of my conversation with Walt's
current manager at The time.
Q. {(BY MR. MANTELL) I see. And what was said
during that conversation?
A. What was said —-
Q. FEverything you can --
MR. PORTER: Which conversation, the one
with the manager or the one with Mathieu?
Q. {BY MR. MANTELL) The one after you met
with Mr. Feldman or after you spoke to Mr. Feldman.
MR. PORTER: Do you know what we are

talking abocut?

A. My conversation with Mr. Mathieu?
Q. (BY MR. MANTELL) Yes.
I, In the conversation I had with Mr. Mathieu

subsequent to a discussion with Mr. Felildman 1
communicated that the feedback indicated that Walt
had not had -- had issues working with his current

team which indicated a potential problem fit for our

role.
0. What exactly did you say to Mr. Mathieu?
MR. PORTER: Objection to form.

A, I cannot recall the exact words that I used

Doris O. Wong Associates, Ine.
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in my conversation with Mr. Mathieu.

Q. {(BY MR. MANTELL) What generally did you

say to Mr. Mathieu?
MR. PORTER: Objection, asked and answered.
A, As I stated, the Conversation with
Mr. Feldman provided feedback which indicated that
the job performance was not to a high standard and
that there were issues with -- working with team

members.

Q. (BY MR. MANTELL)}) And what did Mr. Mathieu

- respond with?

MR. PORTER: Cbkjection to the form.

A. I cannot state exactly what Mr. Mathieu
saild in his words. I can generally communicate that
without a record o©f a job history it is very
challenging to move forward with any type of an
internal transfer and given the feedback that we
had, which was the conly information we had regarding

Job history; we would not be moeving forward with an

offer.

0. {(BY MR. MANTELL) Did Mr. Mathieu say -~
tell vou to reject Mr. Tuvell?
A. I don't believe that it would have come in

the form of a direct order. Again, these decisions

Doris O. Weng Asseciates, Inc.
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Q. Can you recall anything at all that was
gsatid by Mr. Feldman concerning Mr. Tuvell's
performance during the December 13, 2011 call?

A. I cannot recall the eXactrwords that
Mr. Feldman would have used, but certainly he
communicated that Walt had had difficulties wo:king
with other pecple in the group and he had been moved
from one team to another and still had not found a
role that appeared to work for pboth Mr. Tuvell and
his team.

Q. Did Mr. Feldman say anything else about
Mr. Tuvell's performance during this telephone‘call?

MR. PORTER: Objection to the form.
You can answer.

A. T cannot recall the details of the
conversation enough to provide more information.

O. (BY MR. MANTELL} Have you exhausted your.
recollection concerning anything that Mr. Feldman
gaid concerning Mr. Tuvell's performance?

MR. PORTER: On the telephone call?

0. (BY MR, MANTELL) On the telephone call.

A, To the best of my knowledge I have tried to
communicate the facts and content of the

conversation that I had with Mr. Feldman on the

Doris O. Wong Associates, Inc.
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phone.

Q Sois it fair to say that you' ve exhausted
your recollection concerning what M. Feldman told
you about M. Tuvell's performance on this tel ephone
call ?

A To the best of ny know edge | have provi ded
all the information that | can regardi ng the content
of the conversation with M. Feldman on the
t el ephone.

Q Ckay. Did Mster -- what to your
recollection did M. Feldnman say concerni ng probl ens
that M. Tuvell had working with others on this
t el ephone cal |l ?

A | cannot recall the exact words that
M. Fel dnman used to express the issues that had
occurred. To the best of ny recollection | can
state that M. Tuvell had been in at |east two
positions and in both of those positions he had
technical skills that was -- but he had not been
able to work well with the teamin order to achi eve
the | evel of productivity that was expected and
hoped of him

Q WAas anyt hing el se said concerning probl ens

M. Tuvell had?

Doris O. Wong Associates, Inc.
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specifics | cannot recall themat this nonent.

Q Did M. Feldman refer to M. Tuvell's
short-termdisability during this tel ephone call?

A To the best of ny know edge we did nention
t hat he was on short-termdisability at this tine
as --

MR, PORTER Let himfinish. Rob, he's
still answering.

A The context of that was that he was on
short-termdisability, that we did not have a date
specifically when he was com ng back and that
because of the short-termdisability that we -- I'm
trying to recall if we discussed the -- whether or
not that actually prevented himfrom providing a
performance review. | don't recall.

Q (BY MR NMANTELL) Did M. Feldman tell you
about any nedi cal condition or diagnosis suffered by
M. Tuvel | ?

A To the best of ny know edge M. Fel dman did
not di scuss any nedi cal diagnosis regarding
M. Tuvel |.

Q Did you have any idea at this point why
M. Tuvell was on short-termdisability?

A I did not at that point have any i dea why

Doris O. Wong Associates, Inc.
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M. Tuvell was on short-termdisability.

Q At that point did you have know edge t hat
M. Tuvell had taken short-termdisability as a
reasonabl e acconmodati on?

A At that point | did not have any
I nformati on regardi ng why M. Tuvell was on
short-termdisability.

Q During this tel ephone call with M. Fel dnan
on Decenber 13, 2011 did M. Feldnman indicate to you
t hat human resources had becone involved with
M. Tuvell's situation?

A | do not recall that M. Fel dman indicated
t hat human resources had becone involved in any
Situation with M. Tuvell.

Q In this conversation with M. Feldnman did
he indicate that 1BMs | egal departnent had becone
i nvolved with M. Tuvell's situation?

A | do not recall that M. Feldman indicated
that 1 BM | egal had becone involved with any
situation regarding M. Tuvell.

Q In this conversation did M. Feldnan
i ndicate to you that M. Tuvell had filed clains
al | egi ng harassnent or discrimnation?

A. |l do not recall that M. Feldman nenti oned

Doris O. Wong Associates, Inc.
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any clains regardi ng harassnent or discrimnation in
t he conversation that we had.

Q Did you ever learn that M. Tuvell had
filed internal clains of harassnment or
discrimnation prior to the rejection of M. Tuvell
for the 579 position?

A No, | did not.

Q So after this tel ephone conversation that
you had with M. Feldman on Decenber 13th is it fair
to say that you then continued the Sanetine chat?

A The Saneti ne chat stays open until you
close it, so the indication here fromthis
transcript is that | did not close the screen.

Q So the Sanetinme chat was open even though
you were tal king on the phone; is that correct?

A That is correct.

Q Ckay. And after the phone call ended is it
fair to say that you restarted texting wth
M. Fel dnman?

A Technically it would be chatting, but yes,
| -- 1 did reinitiate the chat apparently at 1348.

Q Ckay. Now, at one point you ask if
M. Feldnman wants to start private screen. Do you

see where it says that?

Doris O. Wong Associates, Inc.
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Q. Now, during your last chat you say:
"certainly I did not understand the 3TD situation
and
underestimated its significance.” Do you see where
you said -- you wrote that on December 15th?

Al I do.

Q. What did you -- what was your understanding
at that moment of the STD situation?

A, I was unaware that the STD situation would
prevent Mr. Fgldman from preoviding a recorded -- =z
documented performance work histery, which is
something that I can use to bring forward with my
management chain and -- and have a discussion
regarding the qualifications.

Q. What did you mean when you talked about the
gignificance of the STD?

MR. PORTER: Objection tc -

A. I was unaware that an STD situation
prevenfed Mr Feldman‘from providing a documented
work performance history.

Q{ (BY MR. MANTELL) Well, from this chat
where it says: "I do not envy you having to deal
with HR and" the "lawyers at this point - certainly

I did not understand the STD situation and
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that we have to make regarding a candidate and
whether they will be happy in the role and be
productive in the role.

0. Well, can you tell me each and every reason
why Mr. Tuvell was rejected for the 579 position?

Al I don't believe T can tell you each and
every reason. 1 did not document all of the pros
and cons that we went through regarding Mr. Tuvell
and his suitability for the positicn.

0. Can you tell me each and every reason, the
best of your recollection, why Mr. Tuvell was
rejected for the position?

A. I don't believe that I can provide you a
documented all reasons that Mr. Tuvell was not
offered the position.

Q. I'm net asking about what's documented and
what is not. I want to knew in your mind, and
vou've testified to various reasons sco far, in your
mind-what is egchand every reason to the best of-
your recollection that Mr; Tuvell was rejected for
the 579 position. |

A Okavy. I can try and go through a full list
of reasons that I think that Mr. Tuvell was noct a

good fit for the position.

Doris O. Wong Associates, Inc.
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1 He did ncot have specifically applicable

2 fechnical skills regarding the actuzl product, the

3 MQ product, or the platform that we were working on,
4 the NonStop platform. The piatform is a very mature
5 and yet not particularly exciting or appealing

& platform tc some pecple who work in technology, so

7 there were-certainly concerns about whether he would
8 be interested in rezlly continuing with that role.

9 We have a small team of dedicated

10 individuals who have all spent a significant amcunt
11 of time working on the product and we were looking
12 for individuals who would be able to make a

13 long-term commitment. Developing the skills to work
14 on the product takes time. Tt's a multiyear effort
15 to get to a point where we feel that scmebody can

16 contribute at the necessary level for what we were
17 loocking a2t on the team. Looking at Mr. Tuvell's job
18 history I did not see any positions that he had held
19 for-that -type-of-a time-span:—So that-certainlyv -ted
20 o some concern.

21 _Following up on that, he expfessed a strong
22 desire to do development work, which I did not feel
23 in a position to offer him. Mr. Feldman had had

24 opportunities to offer him multiple different

Doris O. Wong Associates, Inc.
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positions in his area and had not found one to the
liking of Mr. Tuvell. I had one position to offer
and I was already gravely conéerned that it would
not necessarily have the characteristics that would
be to Mr. Tuvell's liking.

In his Job history he showed that he had
moved looking for a position he would like. TIn my
interactions with Mr. Feldman he indicated that he
had not been able to find a position that Mr. Tuvell
liked. Given my limited resources and opportunities
of what I could offer him to work on, I was
certainly concerned that we may have difficulty
finding a positicn that Mr. Tuvell would be happy in
and committed to.

Despite the positive conversations and our
congenial interactions, we were certalinly not
rejecting him as a candidate outright at‘the start.
We wanted to keep the conversation gcing. We were
not in-a pesition where we had so-many applicants
that we could easily turn people away without deing
what we would consider a deep evaluation.

After performing that evaluation I think
I've listed some serious concerns that we had. I

pointed to some details of why we did not move

Doris O. Wong Associates, Inc.
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1 forward with the offer. I've tried to elabkorate in
2 as much detail as I can recall some of the reasons
3| why we did not move forward with offering a position
4 to Mr. Tuvell.
5 Q. Have you completed your answer?
6 AL I have given I believe to be a full answer.
7 I can try and provide more details if vou think that
8 they are still lacking.
9 o. Did yecu consult with human resources in
10| making the decision to reject Mr. Tuvell for the 579
11| position? |
i2 AL T did not consult with human rescurces
13 prior to sending the communication that we have
14 listed as Exhibit 11.
15 Q. Did you cconsult with IBM's legal department
16 prior to sending Exhibit 117
17 A I did not communicate with IBM's legal
18 department prior toe sending the e-mail, Exhibit 11.
15 Q- bid—yeu-speak-to Mr.-Metzger prior -to
20 sending Exhibit 117
21 A. I do net know at this point who Mr. Metzger
22 is.
23 Q. Did you speak with Ms. Kathleen Dean prior
24 to sending Exhibit 117

Doris O. Wong Associates, Inc.
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1 preriod that this Job posting was active we did not
2 recelve any viable candidates and we did not
3 continue announcing the position or seek —-
4 0. When did Exhikit 13 lapse?
5 A. I do not know the exact date.
o Q. Do you know generally when it lapsed?
7 A. No, I do not.
8 Q. And it's vyour testimony that you stopped
9 looking for candidates for the position after
10 Exhibit 13 lapsed?
11 A. Yes.
12 0. And is it fair to say that the 125 position
13 was the same as the -- the prior pesition that we
14 have been talking about?
i5 A. Yes. As I referred to earlier, 1t is
16 identical to the 579 position.
17 Q. Okay. To your understanding did Mr. Tuvell
18 apply for the 125 position?
19 D That-is--correet:
20 Q. Okay. And did you consider Mr. Tuvell for
21 this 125 position? |
22 A. Mzr. Tuﬁell had already been considered for
23 the 579 position, which is identical to the 125
24 position. We had declined to move forward with his

Doris O. Wong Associates, Inc.
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candidacy on the 579 position so he was not being

considered for the 125 position.

Q. Was anyone else interviewed for the 125
position?

AL I do not recall at this time.

Q. S0 you don't recall whether other people

ware considered for the 125 position?

A, I do not recall at this time.

Q. Did you ever respond to Mr. Tuvell's
application?

A. I did not.

0. Why not?

A, I believe at that point Mr. Tuvell had

already taken legal action and I was advised at that
point by HR not to engage in further interactions
with Mr. Tuvell. |

. Did anyone investigate with you the

propriety of rejecting Mr. Tuvell for this position

or-for—the-priocr position?

A. Did anyonea?
Q. Yes.
A, What do you mean by the propriety? The —--

the legality?

0. Whether 1t was appropriate or not. Did

Doris O. Wong Associates, Inc.
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1 UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
2
3 WAL TER TUVELL,
Plaintiff,
4
VS. ' C.A. No. 13-cv-11292~DJC
5
INTERNATIONAL RUSINESS
6 MACHINES, INC.,
Defendant.
7
g8 REPORTER'S CERTIFICATION
ORAL DEPOSITION OF

9 CHRISTOPHER FRANK KIME
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10

11

12 I, CYNTHIA VOHLKEN, Certified Shorthand
13 Reporter in and for the State of Texas, hereby

14| certify to the following:

15 That the witness, CHRISTOPHER FRANK KIME,
16 was duly sworn by the officer and that the

17 transcript of the oral deposition is a true record
18 of the testimony given by the witness;

19 I further-certify - -that -pursuant to FRCE
20 Rule 30(f) (1) that the signature of the deponent:
21 X was requested by the deponent or
22 a party before the completion of the deposition and
23 returned within 30 days from date of receipt of the
24 transcript. If returned, the attached Changes and
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Signature Page contains any changes and the reasons
therefor;

was not requested by the deponent or

a party before the completicon of the deposition.

I further certify that I am neither
attorney nor counsel for, related to, nor emploved
by any of the parties to the action in which this
testimony was taken. Further, T am not a relative
or employee of any attorney of record in this cause,
nor am I financially cor otherwise interested in the

outcome of the action.

Subscribed and sworn to on this the 18th

day of March, 2014.

Cynthia Vohlken, Texas CSR 1059
Expiration Date: 12/31/2014
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From: Walter Tuvell
Ta: Daniel Feldman
CC: Charlene Diotalevi; Kelli-ann McCabe
BCC: lkforms
Sent Date: 2011-08-14 14:03:39:000
Received Date:
Subject: Re: Summer plans
Attachments:

Here's what | know af this time, both certainly and conjecturally:

For surse:

Pre-op mtg (Dr or Hosp, not in pocket calendar bug): Mon Jun 27.
Pre-op mig (Dr or Hosp, not in pocket calendar, bug): Wed Jun 29.
Surgery: Thu Jul 7 —first day out, not working that day.

Fri Jul B: Post-op day, not working.

Surgery follow-up with Dr: Tue Jul 18.

Mon Jul 25 - Fri Jul 29: Vacation.

Conjecture:
Mon Jul 11 - Fri Jul 22: Will be able to (and want to) work-at-home many/most days
Mon Aug 1 - Return to work-in-office.

Daniel Feldman—06/14/2011 098:52:25 AM—Walt, | need to report your absence fo the case
management folks at IHS (which | think stands for in

From: Daniel Feldman/Marlborough/IBM

To:  Walier Tuvell/Marlborough/IBM@13MUS

Cc:  Charlene DiotalevilMarlborough/iBEM@IBMUS, Kelli-ann McCabefMarIborough{]BM@lBM Uus
Date:  08/14/2011 08:52 AM

Subject:  Re: Summer plans

Walt,

I need to report your absence to the case management folks at IHS (which | think stands for Integrated
Health Services). | believe they will assign a case worker once | report your absence. | will need to
know the dates you expect to be absent as soon as you can provide them. l don't think that it is crrticai
that | know especially far ahead of time.

As | noted below, | will be required to fill out time sheets for you during your absence.

N
After the case is open, you will be required to get and complete a form called a Medical Treatment
Report (MTR).

-You can find more details (but not many) here: http:/fw3-
03.ibm.com/hr/us/ohs/gohsweb.nsflpages/casemanagement.htm

CONFIDENTIAL
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including a fink to the MTR. The MTR is here: http://w3-01.ibm.com/hr/us/hrforms/data/mir.pdf

Fll call IHS and report your absence once you have a moderately clear idea of what the time line jooks
like. 1 don't think it is especially critical that you know the exact duration. So, for example, if you know
the surgery is on 7/7 and you know you will be out starting on 7/5 and you expect to be out for about 4
(ust an example) weeks, that's enough for me to open the case. Il call them as soON as you can give

me that ievel of detail’

I‘ve worked with them before and they are quite helpful and knowledgeable. If you have any questions

about the process, you should feel free to call them.

~Dan.-

Daniel J. (Dan) Feldman
Director, Netezza Performance Architecture
Software Group, Information Management

Phcne:508 382 8480

E-mail: dfeldman@us.ibm.com

[reesll
HIT
i

Y]

26 Forest St

Marlborough, MA 01752
United States

Walter Tuvell—06/14/2011 09:36:42 AM—-Charlene did Vou include the link? | didn't see it. From:

Charlene DictalevifMarlborough/IBM

From:  Walter Tuvell/Marlborough/[BM
To:  Chariene DiotalevilMarborough/IBM@IBMUS

Ce:  Kelli-ann McCabe/Mariborough/IBM@IBMUS, Daniel Feldman/Mariborough/IBM@IBMUS

Date:  06/14/2011 09:36 AM

Subject:  Re: Summer plans

Charlene did you include the link? | didn't sea it.

Charlene Diotalevi—06/14/2011 09:31:45 AM---hi Walt. Below is the link to the STD information on W3

so you understand what you are entitled fo.
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From: Charlene Diotalevi/Mariborough/IBM

To:  Walter TuvellMarlborough/iIBM@IBMUS

Ce:  Kelii-ann McCabeMarlborough/IBM@IBMUS, Daniel Feldman/Mariborough/IBM@IBMUS
Date:  06/14/2011 09:31 AM

Subject:  Re: Summer plans

hi Walt.
Below is the fink to the STD information on W3 so you understand what you are entitied to.

Dan,

You will need to contact the 1HS to report Wall's impending surgery. They will prowde you with next
steps. Youmay also look this up

on the manager portal/checklists for an employee going out on STD.

Let me know if you have any questions.
Charlene.

Charlene Diotalevi26 Forest St

Principal HR GeneralistMariborough, MA 01752

Direct:(508) 382-8416
FAX:(508) 382-8510
e-mail:cdictale@us.ibm.com

Walter Tuvell—08/14/2011 08:36:23 AM—Sure, | will be happy to comply with any policies/procedures
that may be applicable. Right now. | ca

"From:  Walter Tuvell/ Mar[borough![BM
To:  Kelli-ann McCabe/MarlboroughllBM@IBMUS
Cc:  Daniel FeldmanfMartborough}IBM@lBM US, Charlene Diotalew/Marlborough/IBM@IBMUS
Date:  06/14/2011 08:36 AM
Subject:  Re: Summer plans

CONFIDENTIAL . |BMO04548
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Sure, | will be happy fo comply with any policies/procedures that may be applicable.

Right now, | cannot give exact dates, [ only know what | wrote in the first note in this thread. | will know
approximate dates after my 2 pre-op mtgs, but | expect those to say things "you shouid take it really
easy for 6 wesks". | know that kind of advice is too conservative for me, because after a heria
operation | was able to "run" (= "gentle shuffle”) after only 10 days. So ] expect exact dates are
unpredictable, and will have to be made-up on-the-fly, according to how [ feel on a given day.

Charlene, | will await your instructions.

Kelli-ann McCabe-—06/14/2011 08:21:57 AM-~-Hi, This would seem to be covered under the sick/short
term leave poiicy of IBM._I have copied Char

From; Keli-ann McCabe/Mariborough/iBM -

To:  Daniel Feldman/Mariborough/IBM@IBMUS '

Ce:  Walter Tuvell/Marlborough/IBM@IBMUS, Charlene Diotalevi/Mariborough/IBM@IBMUS
Date:  06/14/2011 08:21 AM

Subject:  Re: Summer plans

Hi,

This would seem to be covered under the sick/short term leave policy of IBM. | have copied Charlene on
this as she is familiar with this program. Charlene, please connect with Walt to discuss what IBM
requires to support the leave,

Thanks
Keli

*** Plaase note my new email address.™ "

Kefiiann McCabe
Vice Pregident of Human Resources
Netezza, an IBM Company
26 Forest 5t
__ Marlborough, MA 01752

+508 382 8556 DIRECT
+508 397 1680 MOBILE
+508 382 8510 FAX
moecabek@us.ibm.com

Daniel Feldman—06/14/2011 06:35:14 AM-~\Walt, I'm not interested in a day by day update. Please
provide me with the dates you will be absen
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From: Daniel Feldman/Marlborough/iEM

To:  Walter Tuveli/Marlborough/IBM@IBMUS

Ce:  Kelli-ann McCabe/Marlborough/IBM@IBMUS
Date:  06/14/2011 06:35 AM

Subject:  Re: Summer plans

Walt,

Pm not interested in a day by day update. Please provide me with the dates you will be absent from
work and whether those days are vacation or sick time.

Dan.
Danisl J. (Dan) Feldman

Director, Netezza Performance Architecture
Software Group, Information Management

Phone:508 382 8480
E-mail: dfeidman@us.ibm.com

26 Forest St
Mariborough, MA 01752
United States

Walter Tuvell—06/13/2011 05:17:38 PM---Yes, ceriainly, when the time comes {'ll update you gay-by-
day what's happeninq. | don't know this

From:  Walter Tuveli/Marlborough/IBM
To:  Daniel Feidman/Mariborough/IBM@IBMUS

_ Ce: Kelli-ann McCabe/Marlborough/IBM@IBMUS

Date:  06/13/2011 05:17 PM
Subject:  Re: Summer plans

Yes, certainly, when the time comes I'll update you day-by-day what's happening. | don't know this
information ahead of time, but I'l be having my pre-op meetings (one with with Dr, ane with Hosp) int the
next couple of weeks, and | should leam something there.
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Daniel Celdman-—06/13/2011 02:10:22 PM-—Walt,_Thanks for the notice. You will need to tell me the
specific dates that you'll be out and whi

From:  Daniel Feldman/Marlborough/IBM

To:  Walter Tuvel/Marliborough/IBM@IBMUS

Ce:  Kelii-ann McCabe/Marlborough/IBM@IBMUS
Date:  06/13/2011 02:10 PM

Subject: Re: Summer plans

Walt,

Thanks for the nofice. You wil need to tell me the specific dates that you'll be out and which days you
want counted as sick time. For extended personal iliness absences | have fo file fime cards for you.

-Dan.
Daniel J. (Dan) Feldman

Director, Netezza Performance Architecture
Software Group, information Management

Phone:508 382 8480
F.-mail: dfeldman@us.ibm.com

26 Forest St
Marlborough, MA 01752
United States

Walier Tuvell—O06/13/2011 11:19:49 AM-—-Dan. | am scheduled to undergo a surgery on July 7. This will
necessitaie my being away from Marlbo

From: Walter Tuvell/Marlborough/IBM ,

To: Daniel Feldman/Mariborough/IBM@IBMUS
Cec:  Kelli-ann McCabe/Marlborough/IBM@IBMUS
Date:  06/13/2011 11:18 AM

Subject:  Summer plans

Dan, | am scheduled to undergo a surgery on July 7. This will necessitate my being away from Marlboro
for approx 4 weeks. Some days during that fime [ expect to be unable to work, but many days | expect
to be able to work-at-home. Also, during that 4-week period, | expect I'l be able to double-up on the
time-away-from-office and take a week-long vacation.
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Fram: Walter Tuvell
To: Daniel Feldman
CC: Kell-ann McCabe; Diane Adams
BCCG: walt tuvel; Tkforms ,
Sent Date: 2011-08-15 14:12:53:000
Received Date:
Subject: Re: Fw: Transition of responsibilities
Attachments:

Oh Come On.

OK, you want a status report, I'i give you a status report. it is identical fo Sujatha's. As if you didn't
know that was obviously going to be the case, and which is the reason | didn't bother sending you this
redundant, useless information. | tried looking for "my own words”, but Sujatha's words can't be
bettered, and all we're really after here is clear communicatiors, right? Here the are:

1) Finished transition of the Block 10 tracing project. {Sujatha to Walter)
2) Finished transition of the WaltBar performance tool (Walter fo Sujatha)

Dan, I'm very sorry to observe you now showing your true colors in this way. As long as you insist on
interacting with me in this sort of blatant (not even an attempt at subtlety) snide harassment/retaliation, |
might as well bring the following piece of information (below) about this "transition” to the atfention of
Kelli-ann and the IST. As you very well know (because ['ve been telling this to you canstantly since you
hired me in Nov, so you cannot pretend to be unaware), | have had some terribie things inflicted upon
me by unscrupulous management in the past, and I've done averything in my power fo avoid a repetition
of it. But you and Fritz now appear to be on a campaign of actively persecuting me (this email of yours
is @ sampie piece of evidence). | have no choice but fo defend myself. Why you're doing this | have no
idea (other than your "only caring about the success of Wahoo™). But | certainly hope IBM has the -
integrity fo expose the fruth to all. You and Fritz are the ones choosing to go down this path, and | am
doing nathing but reacting and upholding my rights under due process, '

To Kelli-ann, Diang, IST:

Dan {whether with or without the conspiracy of Fritz, | know not, because they've together kept me in the

dark as to the secret meetings they've held, despite my many requests for 3-way meetings) has not only

unilaterally forced an adverse job action upon me (details elsewhere), but has done so by replacing me
fgwitha&empieye&whesequatiﬁcationsar&faunfedoptanﬂne_uilau&&EhDrsbeﬂQe&nm;animymk

axperience is much more extensive and relevant than hers), who is of a different sex than me (t am
male, she is female), and who is much younger than me (in particular, | am over 40, she is

under). There was no need for him to do this, because he had a viable alternative choice. He could
have replaced me with another person in his group (Ashish Deb), who alsc has a PhD, is male, and is
over 40. Note that ali other members of the Wahoo team are male, not famale, so switching me with
Ashish would have made more sense from that point of view too ("equivalence"). Further, switching me
and Ashish would have made much more sense from a business point of view, because the work Ashish
is doing is much more compatible with my background than Sujatha’s work is.

As you will immediately recognize, this (together with the adverse job action on false grounds upon

which this "transition” is predicated) states a prima facie case (and even stronger) for discrimination on
the grounds of both age and sex, and perhaps even race (| am Caucasian, Sujatha is not, though neither

CONFIDENTIAL : . : IBMOR4672
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-is Ashish).

Daniel Feldman—-06/15/2011 07:11:36 AM-—Walt, | do nof have the status report | asked you to provide
to me at the end of every business day '

From: Daniel Feldman/Marlborough/|IBM

To:  Walter TuveliMarlborough/IEM@IBMUS

Ce:  Kelii-ann McCabe/Marlborough/IBM@IBMUS
Date:  06/15/2011 07:11 AM

Subject:  Fw: Transition of responsibilities

Walt, |

| do not have the status report | asked you to provide to me at the end of every business day (see
below). While | do have a report from Sujatha, | don't have one from you. Perhaps | was not sufficiently
clear, | require a report from each of you dally. In your own words, please detail the transition tasks you
complete each day. Please do so until notified that this is no longer necessary. If you believe these

~ instructions are ambiguous or open to interpretation in any way, please seek clarificaion immediately.

-Dan.

Daniel J. (Dan} Feldman
Director, Netezza Performance Architecture
Software Group, Information Management

Phona:508 382 8480
E-mail: dfeldman@us.ibm.com

]
i
i

{fuse
i
|

I
h
-1t
i

&

26 Forest St
Marlborough, MA 01752
United States

—— Forwarded by Danie! Feldman/Marlborough/IBM on 06/15/2011 07.04 AM -—

From: Daniel Feldman/Marlborough/IEM

To:  Walter Tuvell/Marlborough/IBM@IBMUS, Sujatha Mizar/Mariborough/IBM@IBMUS
Cc:  Kelli-ann McCabe/Marlborough/IBM@IBMUS

Date:  06/14/2011 08:58 AM

Subject:  Transition of responsibilities
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Sujatha and Walt,

Piease provide me with brief email at the end of every business day detailing the transition tasks you
have completed and alerting me to any problems or issues you are encountering.

Thanks!
-Dan.
Daniel J. (Dan) Feldman

Director, Netezza Performance Architecture
Software Group, Information Management

Phane:508 382 8480
E-mail: dfeldman@us.ibm.com

l-[mril
il

i
HIE

28 Forest St
Marlborough, MA 01752
United States
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From: Walter Tuvelf

Tor walt.tuvell

CC:

BCC:

Sent Date: 2011-06-15 16:25:11:000
Received Date:

Subject: Fw: Transition of respansibilities
Attachments: '

— Forwarded by Walter Tuvell/Mariborough/[BMon 08/18/2011 12:24 PM—

From: Linda King <lkforms@aol.com>

To:  Walter Tuvel/Marlborough/iBM@IBMUS .
Date:  06/15/2011 12:21 PM' S
Subject:  Re: Fw: Transition of responsibilities

| agree, let him cook his own gooss, you make sure that you come out
" smelling like arose. You don't have to sink fo his level.

On 06/15/2011 12:05 PM, Walter Tuvell wrote: :

> | agree Honey, and thank for the support/advice. But once again, he

> reached out specifically to be snide/harassing/retaliating. He Just

> Doesn't Get #. Maybe he will now. {I've seen him do things like this

> technically, with both perf and security, where he fries to "tell” me

> what's what, but he's only semi-smart, not really smart, 8o he's wrong.
> But in the past, he's accepted his defeats with grace& humility, instead
> of attacking as he is now. Oh well, if he insists on cooking his own

> goose, who am [ to deny him the fuel?)

>
>
>
-
P
> From: Linda King<llkforms@aol.com>

> To: Walter TuveiMartborough/IBM@IBMUS
> Date: 06/15/2011 12:01 PM

> Subject: Re; Fw: Transition of responsibilities
=

-

=

> | agree this is stupid, but at this point, I'd just keep my head down,

> do what's asked, even if it is stupid, and let HR do their stuff. it

> will all end, don't give him any ammunition, take the high road.

-~

> And even though you probably don’t agree with i, | suggest you minimize
> your emails to Dan, and the accusations, and just get through this

> period until you can get away from him. Just go on robot mode if at all

CONFIDENTIAL
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> possible.

-

-

>

> On 06/15/2011 10:12 AM, Walter Tuvell wrote:

>> Oh Come On.

>

>> OK, you want a status report, I'l give you a status report. Itis :
>> identical to Sujatha's. As if you didn't know that was obviously going |
> to '
>> be the case, and which is the reason | didn't bother sending you this

>> redundant, useless information. | tried jooking for "my own words", but

>> Sujatha's words can't be bettered, and all we're really after here is

> clear .
>> communications, right? Here the are: : | ;
s : %
>> 1) Finished transition of the Block 1O tracing project. (Sujatha fo :
>>  Walter) o

>>  2) Finished transition of the WaltBar performance fool (Walter to

=>  Sujatha}

>

> - :
>> Dan, I'm very sorry to observe you now showing your true colors in this |
>> way. As long as you insist on interacting with me in this sort of i
> blatant

>> (not even an attempt at subtlety) snide harassment/retaliation, | might

> as

>> well bring the following piece of information (below) about this

>> Mransition” to the attention of Kelli-ann and the IST. As you very well

>> know (because ['ve been teliing this to you constantly since you hired me
>> in Nov, so you cannot pretend fo be unaware), | have had some terrible

>> things inflicted upon me by unscrupulous management in the past, and I've
>> done everything in my power to avoid a repetition of it. But you and

> Fritz .
>> now appear to be on a campaign of actively persecuting me (this email of
>> yours is a sample piece of evidence). | have no choice but to defend

>> myself. Why you're doing this | have no idea (other than your "only

> caring

>> ahout the success of Wahoo™). But [ certainly hope [BM has the integrity
>> to expose the truth to all. You and Fritz are the ones choosing to go

> down

>> this path, and | am doing nothing but reacting and upholding my rights
>> ynder due process.

>

>> To Kelii-ann, Diane, 1ST:

>

>> Dan (whether with or without the conspiracy of Fritz, [ know not, because
>> they've together kept me in the dark as to the secret mestings they've
>> held, despite my many requests for 3-way meetings) has not only

>> unilaterally forced an adverse job action upon me (details elsewhere},

= but

>> has done so by replacing me with an employee whose qualifications are far
>> inferior o mine ([ have a PhD, she does not, and my work experience is

CONFIDENTIAL 1BMDO4680
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>> much more extensive and relevant than hers), whao is of a different sex
> than C
>> me (I am male, she is female), and wha is much younger thar me (in
>> particular, | am over 40, she is under). There was no need for him to do
>> this, becauss he had a viable alternative choice. He could have replaced
>> me with anather person in his group (Ashish Deb), who also has a PhD, is
>> male, and is over 40. Note that alf other members of the Wahoo team are
>> male, not famale, so switching me with Ashish would have made more sense
>> from that point of view foo ("equivalence"). Further, switching me and
=> Ashish would have made much more sense from a business point of view,
>» because the work Ashish is doing is much more compatible with my
> background
>> than Sujatha's work is.
b
>> As you will immediately recognizs, this (fogether with the adverse job
>> action on false grounds upon which this “transition” is predicated)
> states
>> a prima facie case (and even stronger) for discrimination on the grounds
> of '
>> both age and sex, and parhaps even race {| am Caucasian, Sujatha is noft,
>> though neither is Ashish).
>>
g
b4
e
>
>
b
>> From: Daniel Feidman/Mariborough/IBM
>> To: Walter Tuvell/Marlborough/IBM@IBMUS
»> Cc: Kelli-ann MeCabe/Marlborough/IBM@IBMUS
>> Date: 086/15/2011 07:11 AM
>> Subject: Fw: Transition of responsibilities
-
B
>> Watt,
= _
>> | do not have the status report | asked you to provide fo me at the end
> of ‘
> every business day (see below). While | do have a report from Sujatha, |

>> dom't have one from you. Perfiaps I'was notsufficientlyclear
> require
>> a report from each of you daily. In your own words, please detail the
>> transition tasks you complete each day. Please do se until notified that
>> this is no longer necessary. If you believe these instructions are
>> ambiguous or open to interpretation in any way, please seek clarification
>> immediately.
-
- == -Dan.
>>
>> Daniel J, (Dan) Feldman
> Director, Netezza Performance Architecture
>> Software Group, Information Management
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>

>>

>

>> Phone: 508 382 8480 (Embedded
> image moved

>> E-mail: dfeldman@us. :bm com to file:
> pic26104.gif)

> 1BM

pp ]

> 26 Forest St

> Marlborough, MA 01752

> United States
o

»>
»> ——— Forwarded by Daniel Feldman/Marlborough/iBM on 06/15/2011 07:04 AM
ST
>
>> From: Daniel Feldman/Mariborough/iBM
>> To: Walter Tuvell/Mariborough/IBM@IBMUS, Smatha
>> Mizar/Marlborough/IBM@!BMUS
>> Ce: Kelli-ann McCabe/Mariborough/IBM@IBMUS
>> Date: 06/14/2011 08:58 AM
>> Subject:  Transition of responsibilities
>
e
>> Sujatha and Walt,
>

" >> Please provide me with brief email at the end of every business day
>> detailing the transition tasks you have completed and alerting me to any
>> problems or issues you are encountering.
e
>> Thanks!
>
>>-Dan.
=
>
>> Daniel J. (Dan) Feldman
>> Director, Netezza Performance Architecture
>> Software Group, Information Management

-

>>

> ‘

>> Phone: 508 382 8480 {Embsedded
> image moved :

>> E-mail: dfeldman@us.ibm.com fo file:

> pic07753.gif)

> [BM

>

= 26 Forest 5t

> Mariborough, MA 01752
> United States

o

>
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From: Walter Tuveli
To: Daniel Feldman
CC: Kelli-ann McCabe; Diane Adams
BCC: waltiuvell likforms
Sent Date: 2011-06-15 17:23:47:000
Received Date:
Subject: Re: Transition status - 06/14/2011
Attachments:

Oh, hey Dan, | just noticed that in that chain of messages you sent out this morning about "requiring” a
status report from me individually in my own words, you neglected to include the mast important item:
Sujatha's status report sent to you yesterday, with me copied, containing our joint status, and requesting
me to add anything she might have forgotten.

This proves you had indeed been adequately updated about my status (by my not "adding )
anything”). Noting, by the way, that your original request for status update did not say anything about
"requiring” individual notes from Sujatha and myself, nor did it require "our own words" individually.

Therefore I'm forwarding Sujatha's note here. For I'm sure you wouldn't want anyone to think you'd
intentionally suppress relevant facts. Would you?

Sujatha Mizar—06/14/2011 05:14:48 PM~—Hi Dan, Here is the tranéition status so far

From:  Sujatha Mizar/Mariborough/IBM :

To:  Daniel Feldman/MarlboroughiBM@(BMUS, Walter Tuvel/Mariborough/IBM@IBMUS
Cc:  Kelli-ann McGabe/Marlborough/IBM@IBMUS

Date:  06/14/2011 05:14 PM ’

Subject:  Transition status - 06/14/2011

Hi Dan,

Here is the transition status so far; -

1) Finished transition of the Block 1O tracing project. (Sujatha to Walter)
2) Finished transition of the WaltBar performance tool (Waiter to Sujatha}

Walt- please feel free to add anything | might have forgotten.

Thanks!
-Sujatha
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From: Walter Tuvell
To: Kelli-ann McCabe; Diane Adams
CC:
BCC: walt.tuvell; lkforms
Sent Date: 2011-06-16 18:03:02:000
Received Date:
Subject: A "story” about my "transition™?
Attachments: '

Kelii-ann & Diane, I've gotten some wind, not very strong (because of reficence on the tefler's part),
about some story being promulgated about my transition.

_ It seems, so the story goes, that [ voluntarily asked for reassignment, so that | could apply my scientific &
mathematical skills at a level more commensurate with my greatness. Or some such bullshit.

If such a story exists, i's a scurrilous lie, and needs to be added to the pile of defamatory acts. For, it
implies I'd silently disappear from my friends without even saying goodbye on my way out the door. it
says | value them nil. Italso says, in light of the "goodbye” letter | sent them, that I'd not only turn my
back on them, but that I'd then lie about why 1 left them in such & hurry.

So sadly the potential existence of such a story must be added to the IST list. Please, God, let it not be
50.
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From: Walter Tuvell
Ta: Kelii-ann McCabe; Diane Adams
cC:
BCG: walt.tuvell; lkkforms
Sent Date: 2011-08-16 18:47:36:000
Received Date:
Subject: Help
Attachments:

Kelli-ann & Diane:

Af the risk of admitfing | wasn't clear enough earlier (sorry), | am asking for your help. It is nof _
reasonable for IBM to require me to work for a known-abusive boss. Perhaps not yet "proven"-abusive,
but that surely is the case, and anyway IBM cannot comfortably support a policy of "oresumed non-
abusive" in a case like this, because the consequences of being wrong are just too high.

No, this isn't a "threat”, it's a "fear"! | sense Dan is starting & process of "setting me up” (aka.
"blackballing" in some circles). You know the trick: Giving me something fo do, then claiming i didn't do
it, no matter how much 1 do, and then firing me for "non-performance”. This is already peeking through
the note | forwarded to you earlier today. For, the wording he's using is far removed (and not well veiled)
from the way he's always interacted with me in the past. This locks fike the beginning of the road to hell
for me. : _

' Please remove all possibility of letting this happen. Get me away from his managership, Fast.

If you think I'm "just trying fo get out of work”, you should consider what 've accomplished in the 6
months I've been here. After only 2 months in the Performance Group, | determined that the way they
measured performance before | got here was all wrong (for years!), and | corrected it "overnight”, (This
is "PerfScore’, see http:f/wikiznetezza.com:BOBO/pageslviewpage.action?pageldzzT134073 onthe
Netezza infemal network.) Not only that, Dan himself supported the old way performance was
measured, and indeed he'd instituted performance measurement that way when he earfier had a job in
my position at another company (he told me so). And so what | did proved him wrong foo. (Yet another
hidden reason to "have it in" for me?)

And yes, | do know what I'm talking about. This is also something I've seen befors. And he knows it.
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From: Walter Tuvell
To: Daniet Feldman
CC: Kelli-ann McCabe; Diane Adams; Lisa Due
BCC: wailt.tuvell; likforms
Sent Date: 2011-06-17 13:27:20:000
Received Date:
Subject: Re: Transition and status reporting
Attachments:

~ Dan:

1. Let it be noted by all: | am here RESPONDING to an ACTION proactively taken by you (namely,
your lefter below). This is a constant refrain of EVERYTHING that's happened during this
wnpleasantness™. First you and Fritz ATTACK, then | DEFEND against that attack (in as strong a
manner as | can muster, of course). '

3. The manner and fone in which you've written this letter are consistent with an industry
badgering/harassment technique, known in some circles as "blackballing” (portrayed faisely by
the unscrupuious as a "performance plan” that just happens {o come out of the blue, without need
and without warning). That is, a manager gives an empioyee some kind of onerous task to
petform, then no matter how well the employee performs it, the manager claims it wasn't good
enough. This may go through a few rounds, but eventually the manager fires the employes for
"non-performance”. Your wording "Part of that ownership for a contributor of your seniority
includes responsibility for drafting and réporting against a schedule” is a dead give-away (not
even an attempt at subtlety). | know you know about this, because we've discussed it, in the
context of your continued effort to "draw me out of my PTSD shell", as you knew it to be, by my
telling you !'ve been subjected to blackballiing in the past. In my *opinion® (no, | can't actualty
prove it at this time), you are now engaging in a program of
badgering/harassing/bullying/blackballing me (noting that IBM has "zero tolerance" for this sort of
behavior). More details bejow.

5. But before we go there, and in the vein of "you attack, | defend”, may | remind you that at our last
face-fo-face mesting (1 week ago today), | 1aid all my cards on the table, candidly and honestly,
about the route | intended fo take, and you encouraged me to take that route. Namely, | said |
was inferested ("'m serious”, | said) in following up this whole Fritz & transition thing, and ] asked
you how to proceed. You said | should contact Kelii-ann from the Netezza size, and that | should
look around Blue Pages for the 1BM side (| did, finding the documents "About Your Job" and
"Appeals and Concerns™). That was at the very end of our meeting, and prior to it you asked me

"you're still upset about my denying a 3-way meeting, aren’t you?", and | responded with a strong
"Yes, | am". So you knew that would be an element of my complaint. Yet when you responded fo
my Weekly Report, wherein | property recorded that | had indeed contacted Kelli-ann and started
the HR process, you took an explicitly/formally adversarial stance, beginning with "Dear Dr.
Tuvell”. Why? | was only doing exactly what you suggested | do. WERE YOU SETTING ME UP,
by having me follow your advice, then attacking me for doing so? In that letter too you pretended
| had done something wrong by having mentioned to you, 3 weeks earfier (and which you yourself
then re-raised again at that Fri meeting), that I'd been involved in a lawsuit (at the arbitration level)
invalving defamation. Your writing snidely hinted that I'd somehow "threatenad” you and/or Fritz
and/or IBM/Netezza. But that was FALSE, and you KNEW it. Namely, you KNEW that the
reason | raised the lawsuit thing was that | PROVABLY RECOGNIZED what was happening
("yol've seen this mavie before" is the way you put it), | DID NOT want it to happen again, and |
was BEGGING YOU TO HELP ME. You knew these things, because  TOLD YOU S0. Yetyou
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had the temerity to twist my words and pretend | mentioned it as a "threat”. Dan, have you, at
long last, no shame? The heroic reaction on your part would have been: "Walt's been screwed,
what Fritz did was wrong, | shouldn't have kept harping on "only care about success of Wahoo", |
should have called a 3-way meeting to clear the air, and I'm going to get on-board with the HR
process to right this situation”. You are no hero. :

7. Now consider your demand: "Please provide me by end of day tomorrow a first draft for a detailed
(ane-day granularity) schedule for your work on the assigned projects bstween now and the
beginning of your medical leave.” 1 have no idea what you want, because nobody has ever
requested me to provide a 3-week day-by-day schedule like this before. In other words, it's an
impossible-to-succeed blackbaliing task. But for the sake of argument, lef's pretend it's a
reasonable task. In that case, | stilf can't do what you want, because | don't know what you want,
s0 you need to send me an example. Could you forward me a similar sample you've reguested of
me previously? Oh, | forgot, you've never asked me to do anything like that before, Well then,
could you forward a similar sample you've requested of somebody else in our group
previously? Surely such a thing must exist (as a regular work-item, that is, not as a blackballing -
technique), else I'm being subjected to disparate treatment, right? Don't bother bringing in a

" sample from your previous jobs, I'm not interested in something we can't verify.

o o

Oh yes, speaking of previous jobs, | just want fo point out to everyons that Sujatha worked for you
af a previous company of yours, and you hand-picked her to work at Netezza, and to replace me
on this transition. Didn’t think [ knew that? Sujatha told me. But | do assume you've aiready
informed this HR progess of that fact, because otherwise it could be perceived as a presumption
of bias. You did tell them, right? '
10. '

11.Finally, we get to the biggest lie of all: "expand the scope”, "significantfy increased analytic
component”, "professionally rewarding and fruitful®. Notice how all of these are non-

quantitative? That's because the successful blackballer must always be able to claim that the
blackbalied person didn't perform the required task. But lef's look at the way this has actually
worked in the recent past (last week): At last week's fateful Fri meeting, you asked what my
pending projects were, and | told you that the only thing 1 was doing was working on "WaltBar” (=
"PerfTest”™). As | told you, | needed to finish Fritz's "upcoming performance tasks", which 1 said |
could finish that day (and | did), and that | was still in the midst of adding a piece of functionality ta
WaltBar, namely replacing Devesh's PerfMeasure with NZmon. 1 told you ! could finish that in a
week or so, and | requested you to let me do it. BUT YOU REFUSED. You said the fransition
had to happen immediately, therefore | could no be given the time to finish WaltBar.,

12. :

What was the consequence of that? Well, let us consider. Why was WaltBar written in the first
place? Because the existing tool, PerfBar, doesn't prepare reports, it just dumps a ton of

undigestible data fo disk, which is next to useless (at least, ['ve haven't heard of anybody using it,
instead they complain about not getting a decent report). So WaltBar was designed explicitly to
generate reports, and that's exactly what it does. 1t started as a Wahoo-specific reporting program,
namely, it tapped into Devesh's Wahoo-specific PerfMeasure and SpuPerfLog. But just a few weeks
ago, at your suggestion, | looked into Nmon, an open-source tool, which | then modified to support the
0.1-second updates required for use in the Netezza environment, and f've been working to replace
PerfMeasure (and dropping SpuPerfLog altogether, because it's too detailed for this kind of report), so
that WaltBar would then be usable by all NPS products (not just Wahoo), thereby greatly expanding its
scope. Beyond that, I've had ideas of how to improve WaltBar, especially by integrating 2 of the
elements it already supports (VtSchedEvent with the ASC1! graph). I've talked to you and Fritz about
this, and to others in Camb, and fo Garth (yes, Garth likes this plan, of course). So YOU KNEW WHAT |
WANTED TO DO HAS IMPORTANT VALUE, BUT YOU REFUSED TO LET ME DO {T.
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And so where will WaliBar go now? One of 2 places: either it will die in Wahoo-land, or it will be
improved by Sujatha along the lines ! wanted to do. If the first alternative happens, then Netezza will be
deprived of the Next Great Tool I've produced here (following on the heels of PerfScore, and the earlier
PMtest, which provides the "gold standard" of how fo conduct performance studies at Netezza, as you
yourself said in public at your Lunch-and-Learn talk a couple months ago). So let's assume the second
alternative happens.

1.

Hmm, speaking of PerfScore, a liittie diversion first: As you recall, [ first told you in Jan (only 2 months |
started work at Netezza) that the way the performance group had been measuring performance (for
years!), namely "geomstric mean of elapsed times”, was nonsense (actually, | said "'makes no

sense”). What was your reaction? You said "Why? | see nothing wrong with it, that's what the team has
chosen as its figure-of-merit.” (This was the first time I'd heard the phrase " igure-of-merit”, and |
repeated it several times in wonderment.) Ata later time, you aiso told me that when you held a position
in another company similar to the one 1 hold at Netezza, your choice for "figure of merit" was "sum of
alapsed times", but | had to tell you that also makes no sense. This was very hard for me to do, because
of my PTSD, but you did your usual thing of reassuring me it was OK, so | made the leap of

faith. Finally, | did write the PerfScore document, and the PerfScore tool, and everybody (even you) now
agrees this is the right way to do it. We finally have a solid performance measurement/companson
scheme at Netezza. To what extent could there be a smidgen of envy/jealousy/hate that | succeaded
where everybody else, both in and out of the performance group, and throughout the company, and you
yourself, failed?

And guess what? WaltBar is the Next Big Thing we need at Netezza from the performance group. It's a
crying necessity, much more important than anything Sujatha was doing, and it's exactly the path | was
on. But you've explicitly told me I'm not allowed to work on i, but Sujatha is. That is, IF IT SUCCEEDS
AT ALL, 1T WILL BE VIEWED AS SUJATHA'S CONTRIBUTION, NOT MINE. You've stolen from me my
work-product, and given it to somebody unqualified to have done it in the first place, but who will get
credit for it nonetheless. While [ get to hack away at something that may or may not go somewhere, but
which is in any case something Sujatha was happy doing and was making the requisite headway, and
which will be hard for me fo come up fo speed on because it's in an incipient, ill-defined state.

In other words: Perfect blackballling material.

[Disclaimer: | have no ill-feelings about Sujatha at ail. Dan’s the bad actor here, not Sujatha ]

Daniel Feldman—-06/16/2011 10:25:10 AM-~Walt, | am seeking your independent perspective on the
fransition.

From: Daniel Feldman/Marlborough/iBM

To.  Walter Tuveli/Marlborough/iBM@IBMUS

Ce: Kelli-ann McCabe/Marlborough/IBM@IBMUS, Diane Adams/Fishkill/IBM@IBMUS
Date:  06/16/2011 10:25 AM

Subject:  Transition and status reporting
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Walt,
| am seeking your independent perspective on the transition:

Once the transition is complete and you are able to demonstrate your command of the tools and _
technologies that have been in use to date and to develop an independent view of their appropriateness L
and efficacy you should be able to recommend changes or improvements. It is very important that | '
have enough information fo assess the state of the fransition and that | be apprised of that state.

At this point it is important that you take full ownership of the work; these are your projects and the
knowledge derived from them wili have a profound impact on the success of our products in the
marketplace. Part of that ownership for a contributor of your seniority includes responsibility for drafting
and reporting against a schadule, The outline we developed on the whiteboard and that Sujatha
subsequently documented can function as the beginning of such a schedule. Please provide me by end
of day tomorrow a first draft for a detailed {one-day granularity) schedule for your work on the assigned
projects between now and the beginning of your medical leave.

In addition, | would like to expand the scope of the work Sujatha had been doing and that you are now
respansible for to include a significantly increased analytic component, work that Garth Dickie {like you,
a PhD in Math) has been doing. 1 am hopeful that a collaboration between you and Garth will be
professionally rewarding and fruitful for you.

Dan.

Daniel J. {Dan) Feldman
Director, Netezza Performance Architecture
Software Group, Information Management

Phone:508 382 8480
E-mail: dfeidman@us.ibm.com
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26 Forest St
Mariborough, MA 01752
United States
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From: Walter Tuvall

To: likforms

CC:

BCC: ;
Sent Date: 2011-06-24 12:59:32:000 ‘
Received Date; ' !
Subject: Here's that email we talked about ?
Attachments: !

— Forwarded by Walter Tuvell/Marborough/IBMon 06/24/2011 08:556 AM-—

From: Lisa Due/Sotners/iBM

Tor  Walter Tuvell/Marlborough/iIBM@IBMUS
Date:  06/23/2011 0211 PM

Subject:  Re:

Thank yau for explaining that Walt, | had the projects/roles reversed but you have since clarified.

As for the medical issues you refer to, | advise you to contact the Health Services department who will

~ handie yaur issues in a confidential manner. Diane Adams or Kelli-ann McCabe wilt know who your
specific contact should be for the organzza’tion you are in (you do not have to reveal the specific nature of
your medical concarns fo ANYONE except, of course, the medical case managers.)

There are also two other resources you may want to look into: the Employee Assistance Program and
Lifeworks. Here are the links that will tell you more about them...

EAP:
hitp:/fw3-01.ibm.com/hrfus/benefitsimhcp/eap. htmi

Lifeworks:
http://w3-01.ibm.com/hrfus/benefits/otherservices/lifeworks. himi

| need to conduct a few more interviews before/if any changes are to be made, so it would be premature
to do that at this time.

Regards,

Lisa Due19 Skyline Drive

Senior HR Partner/Case ManagerHawthorne, NY 10532-1596
IBM CHQ Human Resourcestnited States of America
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Walter Tuvell—06/23/2011 01:43:55 PM—Lisa, what vou've written doesn't seem fo map to what ] was
saving: 1. Sujatha wrote the 1-page doc

From:  Walter Tuvell/Maribarough/IBM
To:  Lisa Due/Somers/IBM@IBMUS
Date:  06/23/2011 0143 PM

Subject: Re:

Lisa, what you've written doesn't seem to map to what | was saying:

1. Sujatha wrote the 1-page doc | sent you, about the 4 projects that Sujatha had been doing, that now
I'm supposed to be picking up, not things I'm handing off to her.

2. The stuff | handed off to her was in very good shape, because I'm very organized, and 1 explained it to
her in about an hour (of course that didn't get her o understand the underpinnings, just enough to "push
the buttan”, but at least she was productive immediately). The opposite is the case for the stuff she's
handing off o me.

3. Her write-up was basically one-fine descriptions, as you saw, NONE OF WHICH [ had any idea about
previously. | have no idea why you say "l know all the steps”. | obviously krnow NCNE of the steps,
because | know NOTHING of these projects of Sujatha's. :

4. Nevertheless, Dan tried to coerce me into writing a day-by-day 3-week schedule, based on Sujatha's
1-page doc, giving me one day o do it! ONE DAY! Yes, of course, the "time frame is of concern™

5. Yet, when | asked him what he wanted me to do, by giving me an example, he couldn't do i, because
he's never asked anyone to do such a thing before. And I've never seen such a thing before either, even
though | do have very extensive experience. Without having any idea of what to do, and no example, it
is indeed "impossible to succeed” — because anything | do, Dan can say it wasn't what he wanted. That
is harassment, pure and simple.

6, Anyone with an ounce of sense knows that such a schedule (day-by-day, 3 weeks, starting from
scratch on new technologies) is impossible anyway. When one approaches an unknown technology (not
to mention 4 of them!), you have no idea the direction it's going to take after the first step. So, if a 3-
week schedule were written, it wouid necessarily have to be revised already after the very first step, in
which case the abusive manager tells the employes they are in violation of the schedule. | know this
trick: it's called blackballing.

7. Finally, this so-called "transition” is something Dan and Fritz cooked up in secret anyway, and shoved
it down my throat, with no input from me whatsoever. It's not a "transition” just because Dan calls it
that It's punishment, period. Under the circumstances, how am | supposed to cope? | have made it
quite clear to HR that | am nearly incapacitated now by recurrence of PTSD, just as Dan knew | would
be (because we talked about it, many times). | cannot now eat (because of stomach problems caused
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by this anxiety), | cannot sleep (because of lack of food, and mind-spinning perseveration), | cannot
concentrate (because of lack of sleep, and infrusive thoughts), and I've started seeing my psychological
heslth-care professionals again about this problem, including psycho-medication. | have begged HR to
release from the grasp of the likes of Dan, yet I'm still forced to be here, more vuinerable than ever, and
toriured beyond my ability to stand it. Isn't there supposed to be some sort of policy against
discrimination on the basis of disability, by forcing me to continue working with/for my tormentor (and if
having debilitating PTSD isn't considered a disability, | don't know what is)? Yes, "rape” isn't foo strong
a word, even though if's not of the sexual kind. \

- Walt

Lisa Due-—06/23/2011 01:10:55 PM—Wal, this looks like a very small oroject plan to me that you then i
will help map out the activities i

From:  Lisa Due/Somers/IBM

To:  Walter Tuvell/Marlborough/IBM@IBMUS
Date:  06/23/2011 01:10 PM

Subject:  Re: '

Walt, this looks like a very small project plan to me that you then will help map out the activities under
each bullet. This does not seem out of the realm especially if you are the senior member (and obviously
know all the steps) and Sujatha may need guidance (you mentioned she is not on your technical

level). During a transition, this is not an "impossible- to- succeed” request because you have the
technical expertise to map the project out specifically. (I have seen/done many of these myself.)

You may want to ask Daniel for an extension if the time frame is of concern.

Regards, _ L

- Lisa Due19 Skyline Drive

Senior HR Partner/Case Mahageﬂ-lawthcrne, NY 10532-1596
IBM CHQ Human ResourcesUnited States of America

HR Integrated Services Team (IST}

Phone:+1-914-784-6177 .

s-maillisadue@us.ibm.com
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Weaker Tuvel—06/20/2011 10:50:02 AM---Lisa_attached it the very th;n outline, all of which | had zero
knowledge about previously, that Da

From:  Walter Tuvell/Mariborough/IBM
To:  Lisa Due/Somers/IBM@IBMUS
Date:  06/20/2011 10:52 AM

Subject:

lisa, aftached it the very thin outline, all of which 1 had zero knowledge about previously, that Dan gave
me 1 day to come up with a 3-week day-by-day workplan for!

Given that neither | nor anyone | know has seen anything remotefy approaching this kind of onerous task
heretofore, if this isn't harassment/builying/blackballing, then | don't know what is. }t is clearly intended
to be an impossible-to-succeed task.

| would very much welcome an unbiased third-party assessment of this.

- Walt
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—Original Message—-

From: Watl Tuvell [SMTP:walt@opetgroup.org]

Sent: ' Marday, April 21, 1957 4:43 PM

To: Meg MacGougan; Margaret Johnson; David Thompsan (NT) ~

C& walt@openaroup.org; liktorms@aol.corm: Jos Malaney; natbre@@microsoft.com; Paul
. t.each; Petar Brundratt; Bill Gales
' Subject: Sleepiess in Boston

Meg, Margaret, Dave -

1've written a narrative from my perspective on what happened to
me, included below, | don't know what ' do with this yet,
_butwhatever it is it'fl be egal, That's just good "business
Judgement”, right? Came to think of it, maybe Meg was hinting
at MS's definiton of “business judgement” when she told me, "You
have to get in line to sue Microsoft". Also, | spoke to a truly
professional recruiter today, and he noted that if MS did this _
sort of thing to me it's not unlikely you're doing itas a

matter of policy, and thus it's probably happening to other MS
candidates as well, but since it's so conirary to accepied
business practice it mightbe a service to our industry if MS's
recruiting techniques were apenly investigated, so that all the
other candidates yau're in the process of recruiting would know
what to expect. Hmrmm ... :

- Walt
i‘i‘ﬂ:&ki‘lﬂ!ﬂ;*‘r*ﬁrl‘*kt****** coN‘F'DENT‘AL ***tl**ﬁ%*ﬂfb*f*ﬂmti

SLEEPLESS IN BOSTON
How Microsoft Raped My Family While Recruiting Me
Jan 24 - Apr 20,1997

This s the story of the MS recrulting scandal my family and |
were subjected ta. As my wife so graphically and accurately
puts it, "“We were raped"” (literally - look it up in Webster's).

Cast of major characters (minor characters are mentioned inline
through the narrative):
Walt Tuvell {OSF) ~ Me
Linda King — My wife
Meg MacGougan (MS) — Senior Technical Recruiter
Margaret Johnson (MS) — Supervisor (? - lost her card)
Dave Thompson (MS) -- Director, Distributed Systems
Infrastructure

On Fri, Jan 24, | visited MS, Nat Brown was my host. [ had met ~ -
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with Nat (and Charlie Kindel, and others) on an eariier visit on
Thu, Oct 10 to M8 that also included Joe Maloney and Dick
Mackey. Upon returning o Boston following the Oct 10 meeting |
wrote the following note:!

| From walt@postman.osf.org Mon Oct 14 12:26:36 1298
[ Return-Path: walt ' ‘

From: Wait Tuvel <walt@osf.org>

Date: Mon, 14 Oct 96 12:26:26 -0400

To: gkindel@microsoft.com, natbro@microsoft.com

Ce: walt@osf.ord, malonev@ost.org, dmackey@ost.org
Subject: Security briefing

| X-UIDL: 422e0c08c012873c18cb88adebdf{9ch

Charlie & Nat, thanks for sesing us last week | think we made -
| reafly good progress on defining a project. |

With this note, | want to reinforce my offer to come back out
soon (this week or next) and give an in-depth security briefing
-about DCE security. You guys (and maybe your security
| specialists too?) are knowledgeable about DCE 1.0 security, but
| the follow-on releases 1.1 and 1.2 have major additions which
- | I'd like to talk'to you about, The goal is toavoid gratuitous
differences if possibla,

Additlonally, I'd like to talk to you (or somebody you pelnt to)

| about MS-CAPI, | understand from Joe that some of your CAR
[ folks are interested In working via OSF to "openize" CAPI, but i
don't know the details, I'd like to find out the details, and

see where we all want to ga from there,

| Since today is Columbus day, you may have the day off (| don't),
but If you can get back fo me by tomorrow that should be seon

- | enough. As Nat mentioned, 1 think we both want to make sure the
| window of oppartunity doesn't slide by bafore we've had a chance
to talk again. . . )

Cheers. .

~ Walt

Lo

The Jan 24 megting was Nat's response to thls note, My main
goal was {o sell MS on the idea of using DCE security (either

" licensing the code, or at least making their implementation
compatlble with DCE specifications). Nat at ane point mumbled
something about wanting to recruit me for MS, but that there was
samething unprofessional/unethical about MS approadhing somebody
from another company like this (I wasn't exactly sure what that
meant: on M3 property, during business hours, while conducfing
official business, or something efse?). { mumbled something
about me and my wife being east coasters {even though | had
lived in Seattle for 3 years in the early 1980's), to which he
responded he could understand that since he thought of himseif
as a west coaster (he was raised in Fairbanks, Alaska, but had
attended Harvard, so he had experience living on both coasts),
This conversation went no further, and | just shrugged It off as
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chit-chat, {Much latet, on Apr 16, | called Nat to ask him ta

be a reference for me (see below), and during that conversation
he mentioned that he had falked o Peter, Margaret and Dave
about hiring me. This may in fact be the reason | was invitad
to visit MS on Jan 24 in the first place.]

| spent most of the day on Jun 24 talking to Peter Brundrett MS;
for a time (including lunch) Mike Swift: joined us; | spent about
half an hour with Quinn Carter talking about MS submitting
CryptoAP! as a base document to the OpenGraup certificate
management specification process; and at onhe point late in the
day | exchanged pleasantries with Margaret Johnson in her
office. Peter, Mike and [ talked about nothing but technology
(NT and DCE securlty products and plans), In particular, !
pointed aut to them how the MS Kerberos implementation was
broken (didn't meet the IETF RFC 1610 spec), and how the DCE ACL,
model was better than the NT ACL miedel. They accepted these
criticisms with interest, and | thought they were bright,
stimulating people that | enjoyed working with very much, When
| talked to Margaret, she thanked me for coming, aliowing as how
"we [MS] don't get to see people with your level of expertise

here very often”. | enjoyed that ﬂattery, but | didn't think

anything more about it.

On Thu, Feb 13, Margaret called me out of the blue. She asked
if MS awed me anything as a foillowup to my Jan 24 visit. [ said
No, and In fact it was | who owed MS something (namely a
response Peter's minutes of our meeting, which he sent me on Jan
27 — t eventually sent that response to Peter on Feb 23 —
nothing earth-shaking, and in fact Peter never responded to it).
Then Margaret asked me if | knew of anybody in the industry who
would be interested in applying for a position of "security
architect" at MS, | said | wasn't sure. She sald, "Here, Il

read you the job description." The deseription was an a!most
exact description of the lob | do as-OSF, with the addition of
influencing an actual development organlzatlon {the one
indispensible thing | don't have at OSF), After hemming and
hawing back and forth a few times (| was stalling for fime,

while | was thinking inreal tima about what [ should do about
this), | asked, "Would you mind if | expressed an interest in

this position?”. To which Margaret said In her most breathless

Lo vy I Lwer Sep e e EOPRT R
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and effusive voice, "Oh, in a heartbeat, fairly jumping through
the phone as she said so. At that Instant it was clear to me
that | was the target of her phone call. She in fact coafirmed
that, as she explained that that (my expression of interest) was
what she wanted, but that it was somahow
unprofess;onal/unethtcal for he to approach me too directly (the
same cencern Nat had expressed). | also told Margaret that a
move to Seaitle would be fine with me, &nd in fact | had fived

in Seattle for 3 years in the early 1980's (actually, | might

have told Margaret this when | spoke to her'on Jan 24, | don't
remember for sure), but that Linda would need some convincing-
because she loved living In Boston and had afeeling of -
deep-connectedness with it and with her network of friends, ">
Margaret said that was a feeling she was unfamiliar with since
she hersalf was an "Army brat', and that she actually fived in
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Winchester (just a coupie of towns from Reading, where Linda and
I Tive) for awhile. So Margaret said she'd havs a recruiter

cortact me. [Thus, | was up-front about the need to "convince
Linda" ta relocats, right fron the very beginning (as | had been

with Nat, too), It will be seen below how my openness on this

- point eventually came to be used against me,] 1 had an

appointment with Stephanie Ross (our valued psychotherapist)
that evening, and told her about Margaret's phone call. And |
also told Linda that evening, of course. .

Scon (prabably Fri, Feb 14 or Mon, Feb 17) | was contacted
(phoned) by Meg. She told me that my whole family, not just me,
was invited to come fo Seattle for the Interview trip. When §
expressed surprise at that, Meg said it was because of the high
level | was beihg recruited for, and becausa this way the
recruiting cycle could be shortened by a few weeks if everything
went well,

On Tue, Feb 18 | received the following note:

| From cshires@microsoft.com Tue Feb 18 19:48:44 4097

| Return-Path: cshires@microsoft.com

| From: Christina Shires <gshires@microsoft.com>

| Te: "walt@osf.org" <wali@osf.orgs

| Cc: Christing Shires <cshires@microsoft.coms>

| Subject MS Visit - Waiter Tuvell .

[ Date: Tue, 18 Feb 1997 16:51:01 -0800

[ X-Mailer: Microsoft Exchange Server Internet Mail Connector Version 4.0.9\
| 84.83 .

| Encoding: 39 TEXT :

| X-LHDL: 13e115d67b6d7acas841c8e10198cba7?

i :

| Hi Walter-

| ‘

| My name is Christina Shires, { work with Meg MacGougan in

| Recruiting at Microsoft. We would like to bring you to Redmond,
| WA to interview with one of our groups for a full-time position.
| am the person who will ¢coordinate your trip to Redmond. It

| would be helpful if you would respand back to me with the

.| following Information: '

I

.
l
|
I
!

"1™ Your full address:

* Date you would prefer to interview:

* Date you would prefe.r fo leave your harme city:

* Closest airport to your home;

* Déte you wauld like to return back home;

* Would you like to have a rental car while you're here?

Once [ hear back from you, | will begin making your arran'g”é}nents

{travel, hotel, rental car, etc.). Microsoft wilt cover all
expenses associated with this frip. | will mall a package of
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[ information to your home address that should answer any
questions you might have about the interview process.

Also, it would be helpful If you could send me an online copy of
your restime.

Thanks, and | look forward fa hearing back from you,

Christina Shires

| Recruiting Assistant

| Microsoft Corparation

f
- | eshires@microsoft.com
. | 208/703-0466

| replied with:

| From walt@postman,osf.org Wed Feb 18 10:54:32 1997 .
| Return-Path: walt

From: Walt Tuvell <wali@openaroup,org>

'Date: Wed, 19 Feb 87 10:54:20 -0500

To: cshires@microsoft.com

Ce: walt@openaroup.org

Jmicrogoft.com> (message from Christina Shires on Tue, 18 Feb 1997 16:51:0\
1-0800) '

Subject: Re: MS Visit - Walter Tuvelt _ -

X-UIDL: 782b6adBarec2226c392¢ce731048966

> Hi Walter-
Hello, Christina, nice meeting you.

> My name Is Christina Shires. 1 work with Meg MacGougan in
> Reoruiting at Microsoft. We would like to bring you to Redmond,.
* | > WA fo Interview with one of our groups for a full-time position.,
“| > am the person who will coordinate your trip to Redmond. |t -
| > would ba helpful if you would respond back to me with the
| = following information:,

[REEI

L,

In-Reply-Ta: <c=US%a=_%p=msft¥%l=RED-103-MSG-8702180051012-3144@INET-02-IMCY -
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L There-are certain of your questions | can't answer just now, for
| reasons you'll see below, But 've answered what | ean, to.get

| the ball rolling. | also have an additional request below for

the package you'll be sending. .

> * Your full address:

Wialter Tuvell

| 838 Main St,

Readlng MA 01867

|'{(Actually, 01867-1713 if you prefer Zip+4,)
> * Date you would prefer to interview:

> . :
> * Date you would prefer to leave your home clty:
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| > * Closest airport to your home;

Logan Intl (Boston).,

> Date you would llke o return back home:
|> .
> ¥ Would you fike to have a rental car while you're here?

| Yes (and preferrably a mini-van if the whole famlly comes, sea
| below).
Now, hare's why | hesitate to answer the other question yet.
{ When [ talked to Meg, she indicated my family {wife + 2
-children, ages 7 and 2) were Invited to come along too, |
- | didn't sense that in your note, but if it is the case then It
| will affect the answers | give, as well as the info you need
{size of hotel, what kind of hotel, how many plane tickets,

ete.). So please let me know.

(BTW, my wife and | are not entirely certain it is necessary for

| ali of us to make the trip, but we'd like fo know if that is an

option.) - : :

> Onee | hear back from yvou, | will begin making your arrangements

> {travel, hotel, rental car, etc.). Microsoft will cover all g
> expenses associated with this'trip. | will malf 2 package of

> infofmation to your home address that should answer any

> fuestions you might have about the.interview Process.

Thanks, It will be gréat to get this package (| fived in Seattlé
during 1980-83, but my trips back since then indicate the place
| has changed a lot). ’ :

| 'm sure I'lt have other questions 1"l want to ask you later
[ on, but for now it might behelpful i you could include some
| extra stuff about kids. In particular, we are home-schoofing
| our 7-yr old this year, so any Information you have in support
| of that would be appreciated. (1 know much of what we're
.| interested In Is local community type stuff -- Suziki muslc, art
.| classes, gymnastics classes, kid-friendly museums,

| home-schooling support groups, ete, — but you may have
| something lying around.) :

| > Also, it would be helpful If you could send me an online copy of
| = your resume.

] . .
| 's currently in trofffpostseript and ASCII, but for your
consumption | should convert it to Word (6). I'f do that in
| tha next day or two, and send you that. i

| > Thanks, and | look forward to hearing back from you,
>

> Christina Shires

> Recrulting Assistant )

> Microsaft Corporation -

LY
-7
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|> .
| > cshires@midrosoft.com
| > 206/703-0466

I

| Thanks! "
l

{ - Walt

Christina confirmed to me that the whole family was invited, and
she asked for the names of family members so she could make the
arrangements. 1 also asked to be put up in the Embassy Suites
hotel (Meg had suggested that, since that hote) had a reputation
for being kid-friendly). [ also polished up my resume
(converting it to Word as stated above) and sent it to Christina
(in fact, 1 sent if twice, the second one correcting some minar ,
typos in the first one.). (I did not save copies of these

. emails.) The rest of the planning for the Interview trip went
smouthly, and my interview date was set for Fri, Mar 14 (with an « -
additionat meeting with one person (| don't know who) on Mon, .
Mar 17, for whom the Mar 14 date was inconveniant),

Somewhere around this time (I forget the exact date, but the
cover letter was dated Thu, Mar 6} | received in the .S, mail.a-
package from Christina containing some info about MS and the
Seattie area, and an employment applicafion form atid a .
confidential disclosure {for proprietary info discussed during

the interview cycle), both of which | filled out and caltled

with me on the interview trip to MS.

On Wed, Mar 12, | sent the following note (the format here Is
from a MS mail prograny -~ Peter replied to my note with a
pleasantry, inaluding my note, but | didn't save my original
note myself): . '

From: Walt Tuvell [SMTP:walt@opengroup.org]

.Sent: Wednesday, March 12, 1997 12:06 PM .
To: Margaret Johnson; Christina Shires; Peter Brundrett
Subject: Sea you soon ‘

Folks {also Meg, but | don't have her emall addr) -

"1 look forward to seelng you onEr. 'l be the one in the

suit. :-) Seriausly, | want to thank you for this opportunity,

and for the professional way my family's visit-has been handled.
| We're all hoping this Is a beginning, not just a vacation

| weekend,

-Walt

Early in the morning of Thu, Mar-13, | had several bouts of
diarrhea, and as we drove to the airport and boarded the plana,
 aiso got very achy and profoundly drowsy. Whan it became

clear | was too sick to interview on Fr, | called Christina L

-+ from the plane, and asked her to posipone my interview to tii&
following Frl, Mar 21, (Since | was attending an OSF meeting in
Bellevue on Mon-Thu, Mar 17-20, thls was a converient fali-back -
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date.) So Christina rescheduled the interview for Mar 24, it - o
" was a good think | cancelled Mar 14, because | was top wobbly '

that day to do an Interview. But the fliness furned out to be

of the rather typical "24-hour” variely, so | was able to enjoy

a nice,r weekend in Seattle with my family.

.On Mor, Mar 17, Linda and the kids returned to Boston, and |
moved from the Embassy Suites to the Hyatt Regency for iny OSF
meeting. | hooked up with Joe Maloney at the OSE mig on Thu,
Mar 20, and we went to dinner. ! told him | was intarviewing

the following day. He wished me luck, and said to call him the
next day after my Interview, and we cotild go to dinner agaln,-

On Fri, Mar 21, | did my Interview.cycle at MS. 1t lasted from
11;00am to 8:00pm. | interviewed with Meg, Steve Judd, Margaret
(lunch), Peter Brundrett, Paul Leach, at least one other person
(maybe two), whose name(s) | forget, Dave (order may not be
correct; | naver got a hardcopy of the interview schedule, 50
this is from memory). One of the things Meg asked about was if
Fhad any concerns about ralocating, and | said yes | was
worrled about seifing our house in Reading, She mentioned that
she herself had an old house that she had remodeled, and | sald
that was iy situation too, namely that we had over-renovated In
the expectation that we'd be in Reading for many years, and that
we wouidn't be able to recoup our money on those renovations.
{More on this below.) In my meeting with Meg {the first of the
day), | handed her the completed application form and
confidentiality disclostire agreement. | was also carrying with
me a recant eamings staiement for the purpose of verifying my
current salary at OSF, but she never asked for it. On the MS
- employment application form | had claimed a yearly salary of .
© $118,000, while the eamings statement showed & weekly salary of
'$2,229.34, or a yearly salary of 2229,34 * (365,26 / 7= '
$116,304.66. | found the intervlew cycle was tough, but fair,
Dave was the last person o interview me, and at the end of his )
‘interview | asked him if he could call Joe for me. He did sQ,
and after Joe agreed to go to dinner again, Dave drove me to -
Joe's building. 1eallsd Jos from the foyer, and he came down
and we went to dinner. | fold him | thought the interview cycle
‘went well, Meg had asked me to call her that evening, no matter

49w iate, 1o let her Know what ! thought. | tried caliing her

from two phones while | was out with Joe, but the call didn't go
through. When | got to my hotel at about 11:00pm, I learmed
that the probiem was that | had to dial Meg's number as g long
distance number (even.though it was in the same 208 area code).
So | did that and finally got through to Meg. | apoiogized for
calling her so late, but told her | thought the position was a
good match from my point of tlew, that ! thought the interview
eycle had gone well, and that's I'd be interested In going on to
the next step of the process. She said she'd heard from the
interviewers I'd had early in the day, and that they sounded
positive, and that she'd contact me an Monday with more
Information.
On Sun, Mar 23, 1 returned to Bostan, having spent Sat, Mar 22,
lcoking at houses with a real estate agent (Laurle Jargensen),
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Meg didn't contact me on Mon, Mar 24, as she had sald she would.
| waited until Wed, Mar 26, and then | sent Meg the foliowing
note inguiring about my status:

| From walt@postman.csf.ora Wed Mar 25 14:04:59 1997
I Return-Path: walt . :
[ From: Walt Tuvell <walt@openaroup.org>
| Date: Wed, 26 Mar 97 14:04:57 -0500
} To: megmac@microsoft.com
| Subject: Just checking
X-UIDL.: f776df8b63ed79d0fed 11150107446

Hi, Meg. Thanks again for your hospitality, I'l be sending
you my voucher shortly.

Also, | thought | heard you say you hoped to be gétting back to
me by Mon, but since that hasn't happened maybe | heard wrong.
Do you have any thoughts about how long the process might take?

Cheers.

| - Walt ‘
‘Meg replied as follows:

| From megmac@microsoft.com Wed Mar 26 14:53:08 1097
| Return-Path: megmac@microsoft.com , '
{ From: Meg MacGaugan <megmac@microsoft.cory>.

1 To! "Walt Tuvell™ <walt®opengroup.org>

Subject: RE: Just checking

| Date: Wed, 26 Mar, 1997 11:26:10 -0800
X-Priority: 3 ‘

X-Mailer: Internet Mail Service (5.0,1457.3)

| X-UIDL: d65e08eBceBe 7394821 b01d9696e12

| Your interviews went great ‘

I'will call you as soon as | get off the phone, probably arotind noan
my fime :
t MLM

hﬁ/kag did then call me that day (Wed, Mar 25), and we had a
pleasant, up-beat talk. Meg talked about bringing the family
back to Seattle for another Jook around (especlally at the

housing situaticn), and including a dinner with Margaret and

* Dave and their famities. |.said | thought that sounded like a

great idea. | got the general sense 'd be getting an informal
{verbal) or formal {hardcopy) offer Real Soon Now, before making
another trip to Seattle (I got that idea from the fact that my |
whole family had been invited to go out on the inferview trip,

thus shortening the recruiting cycle - see above), though Meg
didn't say that in so many words, |did ask Meg aboutthe
relative timing of the two events (issutng of offer and secand.. . -
trlp to Seattle), and she said she viewed them as parallel, thus
confirming my impression that MS was trying to cut the

recruiting cycle to as short & time a possible. Meg asked for
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more documentation regarding the house renovations we'd done,
and | promised fo get that for her. Lindads the keeper of such
info In our househald, so | turned to Linda to get tha info for

me. Linda in turn'wanted fo first talk to our local real estate
broker (actually just a close friend who's in real estate, since -
we hadn't actuaily put our house on the market yet),-and the
contractor who does much of the renovation wark for us, to heip
her come up with accurate numbers,

At this paint, the following sequence of emall notes took place:

| From walt@postman.osf.org Thy Mar 27 15:12:46 1997
Return-Path: wall - ,

From: Walt Tuvell <walt@opengroup.org>

Date: Thu, 27 Mar 97 15:12:42 0500

To: megmac@microsoft com

Co: walt@opengreup.org

Sublect: Info

X-UInL: A8%ce24ce369930a7e5f4e5081b42438 . |

l. ;
Meg, { got called Into an all-day mig today, and Suzie (our 3-yr
old) is sick, 5o | wasn't able to send you the Info | wanted to

| (re housing concerns). I try to do that tomrrow,

! o :

| Concerning another trip to Seattle, it doesn't look iike that

| can happen this week or next, And Linda is taking the kids to

| see their grandparents in Pitisburgh the week of Apr 21, so that
| week is out toa, So the week of Apr7is a possibliity. But -

| let's not make any committments about that just yet. Such 5

| trip might not be necessary for making fop-ievel decisions -- it

| might only be necessary for actually finding ing

| accammodations, in which case thers's no real hurry,

i . ' '

[ Hope your foot's feeling better, and the Bulgariah found his/her
| passport,

|« Walt

(Meg had had a operation on her foot not too long before my
interview cycle, and she was still hobbling around on It when |
'§J‘iecLhetHSheiot¢merabgubfhe—BulgaFiaanrabiamwhem

taiked to he on the phone on Wed, Mar 26.)

From walt@postman.osf.org Fri Mar 28 18:55:03 1997
Return-Path; walt :
| From: Wailt Tuvell <walt@opengroup.org>

| Date: Fri, 28 Mar 97 16:55:00 -0500

To: megmac@microsatt.com

Subject: Another delay

[ X-UIDL: 3f870dcBf5affag9700aaci2e33a06150

P

Hi, Meg. in her characteristic way, Linda has asked a real
estate agent here (a personal frlend of ours) to help her'work

up some of the info we want to send you. Since that process
probably won't finish today, I'l agair hava to postpane sendlng-

| #t to you, Sorry, hope this doesn't inconvenience you too much, -

ng

f43- -
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| or jeopardize my relationship with MS.

| On the other hand, | do have another item. for you to rule oni.

| As the reality of moving sinks deeper into her mind, Linda is
getting some angst about rushing things. In particular, she Is
warried that she/we may feel fime-pressured intd finalizing the

| move prematurely, This could have the effact of terminating her .

[ connactions/raots here foo abruptly for her tastes, and might -
also cause her/us Into choosing a house/communitytown out there
that we ullimately find unsuitable. So we're wondering how long

| the transition period can be strefched owt? She was wondering

| If the transition period could last as long as July 4, *1998*7

(I.e., after the next school year — Suzie is in nursery schooal,

and even though Eric Is home-schooled he takes classes in
various programs that are geared {a the school year) 1, of

course, wolld be onsite in Redmond as soon as possible, as we
discussad. And paradoxically, with the pressure off she may be
able to make the mova much quicker, (When we moved from NJ to
Bosion, we did the same model, using 3.5 months, | was very
productive during that pericd —work Is a good substitute for
companienship when your're lonely.)

(BTW, 1 have fewer reservations about moving than Linda has, but

that's understandable: | freely ackhowledge she has a harder job

raising a family than | do supporting it.)

A Finally, we've talked the situation over with the friends we've ]

planned to go to Cape May with, and they're’understanding and _

would agree to a "buy out’. (We would pay them our half of the

house rent, and they'd use it to get another house naarer the

beach, Linda's going fo see them when she takes the kids o

Pittsburgh in a few weeks.) So Instead of going to Cape May,

Linda wouid bring the kids t¢ Seattle and have some vacation

| time there instead. Since thls would have the effect of helping

| Linda get more comfortable with the whole transition thing, this
solution seems preferable to me, Does it sound doable to you?

[ - Walt

From Walt@nostman.osf,ord Mon Mar 39 10:11:08 1867

1
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JReturn-Fath: walt
| From: Walt Tuvell <walt@opengroup.org>
| Date: Mon, 31 Mar 87 10:11:06 -0500
| To: megmac@microsoftaom
Subject: Good morning .
X-UIDL: 26969269c16fc0B8855031aadff04i62

T

!
BGood morning, Meg, | hope you and your family had a good hofiday
weekend. We did here. (Today's not a hoilday for me, maybe i

is for you?) ,

The reat estate agent here that Linda is working with (the one |
mentioned to you in my last note) was too busy this weekend to
work with tinda miuch {a house closing and a final negotiafion,
-] in addition to her own holiday festivities), so the report we

want to send you wil be delayed at least another day or twa, -
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| If this is getting to be a major headache for you, please let me -
[ know and we'll send you some partiakinfo asap.

| Also, [ forgot to mention in my last note that one reason Linda

| would like to have & non-time-pressured transition period is

| that she runs a small home business (real estate computing

| consulting — doesn't make much maney, but is essential to her

| overall weli-being), and she would tike the time to make her
customers comfortable with. her move. As another reason, Linda's
elderly parents in Pitisburgh have visited us In Beston many
times, but they always drove their car. They're too old te

drive to Seatile, and they're uncomfortable flying, so will have

to be gently reassured that a move to Seattle wouldn't represent
an abandoning of them. That reasurrance will take some time. .

If these concerns I'm raising abaut moving.sesm daunting to you,
| let me reassure you that Linda and | are BOTH guite clear that
this opportunity appears to be somathing we definitely want to

do (provided MS really does come through with an offer we want
to acoept, of course). i's just that our last move (from NJ to

| Boston in 1989) was very unenctimbered compared to this one {no.
| kids, Linda quit her job, close to Pittsburgh, ete.), and that

fact has Linda in a tizzy (undetstandably). Another good sign

is that our marrlage and family is In a very healthy place, so

| even though a transitian period is not a happy prospect we trust

| the whole experience will turn out positively in the fong run.

BTW, Linda would like to postpone another trip fo Seattle tnti
May, unless Itls reafly necessary to make ons earlier. The
main determinant there is whether we will be able to afford the
kind of living situation we want, and we won't have a good idea
about that until after we know more detalls about the MS oifer, -
so she believes another trip at this time Wwould be premature,
| Does that make sense te you, or are we missing something we
should be taking into consideration? :

|#'m sure you get to see all kinds of cases, so even though this -
- | Is seeming more complicated than | parsonally would want, | hope

| It's not more compticated than you've handled many times
| befora..., ‘

- ‘Be talking to you

- Walt

| From megmac@microsoft.com Mon Mar 31 12:51:55 1997

Retumn-Path: megmac@microsoft.com :

From: Meg MacGougan <megmac@microsoft.coms
| To: "Walt Tuvel™ <walt@opengroup,org>

Subject: RE: Good morning .

Date: Mon, 31 Mar 1997 09:48:16 0800

X-Priority: 3

X-Mallar; Internet Mall Satvice (5.0,1457.3)

X-UIDL: dae8b2b35eed84bi7ecf57:6f8c33b04

| Good marning back at you,

12
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} 1 would love to make an offer- my onfy hang up is wanting to tailor it
| to your housing needs, that was why | walting for info from you so |
| could address those needs,

|

| | understand all the ups and downs of relocating, especlally with
| family- kids and parents In the mix,

|1 want this to work for you and your family
| MLM :

| From walt@postman.osf.ors Mon Mar 31 13:56:50 1997

| Return-Path: walt :

| From: Walt Tuvell <walt@opengroup.org>

| Date: Mon, 31 Mar 87 13:56:46 ~0500

| Ta: megmac@imicrosoft.com _

| In-Reply-To: <412B66FFB27TECF11 9AEBDOBOSFD4B20002EA7880@red~88—msg.dns.micr\
| osoft.com> {message from Meg MacGougan on Mon, 31 Mar 1997 00:48:18 ~0800) .
Subject: RE:.Good marning '

X-UIDL: ef2064bd8d3bc408136021ca3f3542h

> Good rmorning back at you.
> . .

> 1 would love to make an offer- my only hang up is wanting to tallor it
> 10 your housing needs, that was why | waiting for info from yousol
> could address those needs.

Fair enough. We're the bottleneck, and are working on breaking

| that logjam. (It turns out our real estate friend has yet

| another clesing today, but she knows we place a high premium on’
her help as soon as possibig....) ‘

| = | understand all the hps and downs of relocating, especially with
[ > family- kids and parents in the mix.’ i '

[> :

| > | want this to work for you and your family

| That's a relief, thanks,
f _ .
| We've got a snowstorm gaing here, so I'm going fe head home and
., spend the rest of the day working from there. I probably be
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[home-tomorrow too, since i have to spend the morning digging
| out from the expected 6-12 inches, Ahh, Seattie - af least -
rain is easier to dig ouf from than snow!

~Walt

| From walt@postman.osf.org Tue Apr 7t 08:32:23 1997
Retumn-Path: walt -

From: Walt Tuvell <walt@opengroup.ora>

[ Date: Tue, 1 Apr 87 08:32:21 -0500

| To: megmac@microsoft.comm

| Subject: Housing info e
[ X-UIDL; d185afcdda2faf3fa741dafe076c401¢

|
| Well, God may think an Aprll Fool's Day Blizzard is funny, but
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| I'm nat latighing. Approx 2 ft of snow {(depending on distance

| from the coast), but still faliing ~ & "historical” snowstorm,

| one of the 10 worst on recerd. Even OSF is closed, for the

| first fime ever, S :

l . \

| As you may have surmised, |'m & little impatient with our

| abillty on this end to come up with some "official" nurnbers for
our housing situation, so hera are soma of my personal
observations, If these aren't good enough for you et me know,
so | can make sure Mary Ann and Linda get together in a day or
two (or maybe longer new, due to the blizzard).

There are two parls to the equation as | see it: The value of
olr current house, and the value of "equivalent” housing in the
Seattle area. I'l spend most of my time describing our current
situation so-you'll know exactly what I'm talking about, with

the Implication that we'd like to duplicate it as much as
possible in Seattie (even though we know it won't be entirely
possible). [What | give here includes a “shallow" financial
analysis, i.e., back-of-the-envelope guesses; if you want a
“deep" analysls (renovated vs, unrenovated evaluations, or more
| carefid estimates for individual features, etc.), that may be

the sort of thing Mary Anne and Linda can come up with,]

We bought our current house in 1989 for $237.5K. I'm guessing
it would fetch about $280K (in its current renovated state) In” .
today's market (Mary Anne can give a more authorative estimate),
but it's worth more than that to us because we knowingfy
over-developed It (~60K, if you inciude value of "sweat equity"

in addition to all the paid contractors), believing we would ba

here for many more years. Here are the sallent facts:

0.5 acre wooded hilly lot, surrounded by antique stone
walls (trees provide privacy; house sitson
crest, overlooking all surroundings)

Interior of iot terraced, with antique stone walls
enclosing picnlc area ’ '

0.5 mile from small town center, shopping, tibrary, -
schools, churches ,

Friendly, quiet neighborhood {cemétary 1 block away)

Located on double corner (streets on 3 sides, set back
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from fraffic and neighbors)
House dates from 1860's, Gresk Revival, lots of -
| individuzl New England character {we don't like
[ cookie-cUtter-look); solid T
| Multi-level roof, half newly re-roofed
| ~300C sq ft living space, in long/narrow layout {easy
{ for family members to get away from ane another,
! 2.g., kids in family room, adults at opposite
E
l
|
l
l
|
|

end of house in living room}
Futl basement and full attic, unfinished (tons of
storage space; attic suitable for finishing, a
future plan of ours) -
Original wide-plank pine floors throughout (we don't” ™%
like wall-to-wall carpeting) (excsption: family
roorm is 1850's addition, carpeted)
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Upstairs: 4 bedrooms, bathroom, sitting room, 2
hallways, room-closet plus built-in closets and

[ drawers (approx half of these refurbished — new

[ - plaster walls and ceiling, Insulated, wallpaper,
fioors refinishad) ‘

Downstalrs: Living room (refurbished as above, with
dramatic fioor-to-celling windows and new
ceiling lights Nluminating wall above fireplace
mantel, sultable for work of art), dining room

- {refurbished; new bullt-in china closet),

| fireplace between living and dining rooms
{refurbished, with new mantels and new built-in
bookcase next to i, and especially newly
double-sided, my favorite innovation), gourmet
kitchen (huge but not yet refurbished — that
was supposed to happen next winter), new
conservatory (a.k.a. sunroom, flush Wwith rest of
house, not 2 wart on the side; new hahdmade tile
floor, pafterned; designed to open out onto
~deck, which we're committed to adding this
.. summer [building inspestor OK'd sunroom
conditionally on adding deck)), very large
vaulted and beamed family roomn (incl closet),
mudroomflauhdryroom (refurbished, with new
California-style closet and some cabinets),
office with bullt-in booksase, bathroom, front
entrance, hallway (incl claset)
4 stairwells (one refurbished) . .
3 celling fans (living room, family room, sunroom, 2 of
them new)
New furnace (high-sfficlency top-ofine Lenox, gas,
forced alr; old furnace was oil, yuk)
New elactrical work (rewiring, new outlets, etc.)
‘Sagging fluors newly releveled
New custom woodwork {fireplace mantels, living foom
i celling molding, living room and dining room
: door moldings, half-wall mantel between dining
* .room and sunroom, dining room chair rafl)
| New alarm system
| Huge new wooden playset (twin towers connected by
walkway with tire swing, slide, etc., and
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separate swingset with 3 regular swings and
glider swing — erected by Yours Truly)
Garden shed

| BTW, we refinanced & few years ago o get 16-yr 6.875% (fixed)

| mortgage, with current balance of $180K and monthly payments of
[ $1.5K. We're comfortable with that, and don't want to become

| "house poor”,

[ | spent a day with & real estate lady in Seattle, Ioéking at
| housing in the $300-350K range, and wasn't very impressed (l.e.,

1 didn't see anything.remotely "equivalent” to what I've described

| dbove), On that basis, I'm guessing we're gaing to have t5:go
| into the $375-400K range to find something like what we have
! here, That's quite a gap, unfortunately.




Vs e Gage-1113-ev-11292-DIC  -Document-76-31 --Fited 12/15/14 Page-16-0f43— s

ez el e s . L e remme g e | n [ rmagg et
e e e e PRI IS Tmem e I SR : UL

I . ' .
[ - Walt - . y

/* Following note Is in MS mailer format — | didn't save
original, */ )

| From: Walt Tuvell [SMTP:wall@opengroup.org)

[ Sent: Wednesday, April 02, 1997 7:35 AM

| To: Meg MacGougan

| Subject: Acknowledgement request

l .

| Meg, | got a message from the Microsoft rrialler saying it was

f having trouble delievering the note 1 sent you yesterday, Did

| youreceive it? In case you didn't, I'm Including another copy

| below. (BTW, I'm at work today, if you fee! like falking.)

!
| - Walt ' .
/* Copy of earlier note not included here. ¥ -

| From megmac@microsoft.com Wed Apr 2 23:04:40 1697
- | Return-Path: megmac@microsoft.oom

| From: Meg MacGougan <megmac@microsoft com>

To: "Walt Tuvell" <walt@opengroup. org>

Subject: RE: Acknowledgement request

Date: Wed, 2 Apr 1997 20:04:14 ~0800

X-Priority: 3 _

X-Mailer: Intemet Mall Service (5.0.1457.3) .

X-UIDL: 78e6c5a8hb781¢c7373aa058430221053 -

Yas | did get it

| .
[ apologize far not getting back sooner, { had a situation blow up-and
.| played firefighter all day. .

I have been thinking a lot about you and your famity and your houss. We

may not be able fo duplicate exactly what you have there, we do have ‘ -
wonderful old communities with houses from the early 1900's that are

delightful. The look and feel will be different. | am vary anxious to

get your wife here again to she can see what our dlder neighborhoods and
communities look fike, .

| MLM

s . .
| 1 did not get this piece of mail untit tonight at 8PM my fime........

From walt@postman,osf.erg Thu Apr 3 07:35:39 1997

Return-Path: walt :

| From: Walt Tuvell <wal@opengroup.atgs

Date: Thu, 3 Apr 87-07:35:37 -0500 .

To: medmac@®@microsoft.com . :

In-Repiy-Ta: <412BB6FFB27ECF118AES00805FDAB2C002F 788 E3@red-88-msg.dns.mlcr\

osoft.com> (message from Meg MacGougan on Wed, 2 Apr 1997 20:04:14 -0800)

| Subject; RE: Acknowiedgement request .

{ X-UIDL: 4dB3c2¢i0c2c5540473438c01026838f

-t
s

> | apologize for not gatting hack sooner, | had & situration ‘i:'i‘low up and
| > played firafighter-all day, ' .

e

16
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| No problem, | know how that goes,

| ¥ | have been thinking a lot about you and your family and your house, We

| > may not be abis to duplicate exaatly what you have there, we do have

| > wonderful old communities with houses from the early 1900's that are

| > delightful. The look and fee! will be different. | am very anxious to -

| > get your wife here again to she can see what our older neighborhoods and
| > eommunities look ke, : : '

| : : '

| Right, | didn't get to see those with the rea! estate agent, so

{ 1think it would be & good idea to take another look. Let me

| run 1t by Linda to see if we can find a good date {maybe next
| week?), and I'll get back to you. oL

| As I've said to you earlier, my list of "concerns” about the

|'housing situation was not meant to be a set of drop-dead

| conditions. The same goes for the money figures | mentioned

F (which are just guldelines after all, and are secondary to the
- | main concern, which is the housing situation itself), | listed

[ the concerns for.you 5o we could wark our way through them to a
successful conclusion, and that's exactly what | remain hopeful
we'll be able to do,

' [BTW, we know this whale precess would be much easier If we want
back to being a 2-income family, but we want tc resist that -
| thought while our kids are In their prime child-rearing years,]

> [ did not get.this piece of mall untll tonight at 8PM my time........

Geta life ... )
2 .
| - Wait

| From walt@postman.osf.org Fri Apr 4 09:35:34 1997
| Return-Path; walt

| From: Wait Tuvell <walt@opengroup.org>

| Pate: Fri, 4 Apr 97 069:35:31 -0500

| To: meamac@microsoft.com
[ Subject: Making definite plans

{ X-UIDL: dec2eabe3be910ed52cab2451caatios

Meg, Linda and | tatked It over some more, and we have a

suggestion for makling some definfte plans. We think we'd like

[ to come to Seatfle this Sunday, returning to Boston on Thirsday.
In case you're agreeable fo this plan, here are the detalls for

you to pass on o Christina; .

Boston -> Seattle: Sun Apr 6, Northwest #83

| Seatile -> Boston: Thu Apr 10, Notthwest #82

| 2 Adults: Walter Tuvell, Linda King .

| 2 Children: Eric Tuvell (7), Susan Tuvell (3)

|  Car: Minivan (with integral child seats) .
| Hotel: Downtown Seattle {I've used the Four Seasons oh,
[ business, do you: do that? We stayed in the

| Bellevue Embassy Sultes last ime, and it was

g s revr sy SR IRRATINAZTIY | TTATAN seene, s 0o )
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! fing, but we want to try samething different
I this tinfe.) . :
!

| Concerning the babysitting fogistics, we should continue fo wark
| on that today (licensed/bondad sitters, local church or La Leche
| League, other things you might came up with), Butas|

| mentioned last night, we can always take the kids with us on the
| house-hunting trips. Howaver we do it, | trust we'll manage lo

| get a better idea about the housing situation than we have now,
| ;

| Concerning the real estate agent to use, we should talk about

i that. Since Linda hasn't met the agent I used last tims {Laurie

| Jorgensen, Re/Max), it might be best to use her first so Linda
¢an determine firsthand if she's somebody we think we can work
with long term. However, this is certainly something we can

| talk to you about. : '

I'm at O8F as | write this, but | plan fo go home early today fo

| help Linda do some things at home. .When you feel fike calling
today, you should probably call at home,

And, thanks for everything.

| - Wait

Meg then cafled me (Fri, Apr 4) and said she agreed to the

travel proposal,-and would pass the travel Info on to Cheistina. : Lo
However, Christina called later Fri evening, saying she hadn't:

been able to rake all the reservations in time, and asked me for

alternate dates. I spoke it over with Linda, and we agreed on

Thu, Apr 10 to Mon, Apr 14. Christina sald she'd make the

arrangements. . '

Somewhers along in here (! forget the exact day), Chiistina

called to confirm that she'd been able fo make the reservations. :
She also offered to put us up in the Salish Lodge, which isan
axtremely nice tourlst hotel (making it clear we were being

given real Red Carpet treaiment here), but instead we opted for

the Hyatt Regency because of its batter proximity to a swimming

pool {which Linda fikes to use in the mornings). Christing also

Informed me that we had a 8:00am meeting with Meg on Ftl, Apr

-~ - Case 1:13-cy-11:292-DIC--Pocument 76-31- -Filed 12/15/14--Page 18 of 43 - ~ -+ »roemees

"1, and a dinner parly at Dave's house at 6:00pm on El evening,

On Mon, Apr 7, Margaret called me, and asked where 'was. She
thought | was going to be in Seattle on the earlier proposed

dates (apparently Meg and/or Christina hadn't told her of the
change in plans). | told hera the new dates. 1 also told

Margaret of my concern that, even though Meg had said the offer
and trip were being done in parellel, | hadn't yet received an

offer. Margaret said that was because | still owed Meg some
information on the housing situation. | then told her that

there must have been a disconnect in communications, namely that
| had told Mag in my ‘note of Apr 1 (see above) that If she (Meg)
didn't think my "unoffictal” figures weren't good enough for =
her, to let me know, but Meg never let me know that, | sald I'd
call Meg and work out this disconnect, and Margaret said "You'll
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have your offer by then {i.e., by the time | traveled to
Seattle)”. She did not distingulsh between “verbal" or "formal® H
offer, she just said "offer”, indlcating to me that there was no '
difference between the wo In her eyes, or that if there were =
difference they were equally binding, thereby addrassing my

. concem,

So t did then call Meg (Man, Apr 7), and told her that | had

. tatked to Linda, and that the "unafficial" figures | had given
her was indeed correct, so she could go ahead and work with
those figures, | left that message with Meg's answaring
machine, but Meg called me back confirming it, and said she'd
work with those figures.

The next email happened on Wed, Apr 9.

f* Following note is in MS mailer format -~ | didn't save
original. ¥/

| From: Walt Tuvell [SMTP; walt@openaroup.orgl

| Sent: Wednesday, April 09, 1987 £:16 AM

| To: Margaret Johnson

| Subject: Dress cade for Fri

| Maragret, Linda (my wife) wants me fo ask you what the dress
| code for Friis, Can we assume that something fairly informal,
| along the lines of "business casual’, is in order?

[ We're Jooking forward to it. I'll bring & botile of wine (even
. ] though you may not want to partaks, because of your pregnaney,
| which | hope is going welf). .

- Wait

From marareti@microsott.com Wed Apr 8 14:14:49 1997 T
Return-Path: margreti@microsof,com '
Frote: Margaret Johnson <margrefj@microsoft.com>-

To: "Walt Tuvell" <walt@opengroup, arq> '

| Subject: RE: Dress code for Fri

Date: Wed, 8 Apr 1997 11:14: 10 0700

X-Priority: 3

X-Maller: Intemet Mail Service (5,0.1458.8)

-.'-.-1‘---' L T Sy B S e LT e s e R R e e

~"X-UIDL: 8493ac3428938a131 35{95b2e3e0d0e3

Hi Walt, '
Dress code Is extremely casual, Allis gomg well, Looking forward to
meeting your family,

| Thanks.

‘1 responded to this note, saying something like *Linda would ba
more comfortable on a first date belng a lite less informal

than jeans, so | would probably be In Dockers", however | didn't
save a copy of that note, {l did have Dockers with me, but the
day was rushed (see below) and | never had a chance to chénge
infe them, so | ended up going to the party in jeans after all]

19
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in the evening of Wed, Apr 9, Mag called me, and said she had
compieted her initial offer, and that she could either give it

to me over the phone or couid wait to give It to me in person at
our meeting on Fri morning. | said I'd rather have it over the
phone, so [ cotld think atout i, and so that we could our rea!
estate agent in Seattle to inform herwhat price range she
should be looking at for us. Thereupon, Meg read me the terms
of the verbal coffer, which were as follows (! wrote it dawn ag )
talked to Meg, and talked to Linda about it immediately after
the phone call):

Salary: $90,500/yr, with yearly merit ralses (MS average =
8%). :

Personal Performarice Bonus: 0-15% (average = 10%), depending
on management review, every 6 months, of previous 6 L
months eamings (salary).

Stock Options; 4800 to begin with, at lowest quotation
durlng first 30 days as employea. Then, every Aug,
eligible for ah additional 4800 optlons, depending on
management review (average = 50%, or 2400 in my case).
These optlons vest at a rate of 1/8 the first year,
thereafter 1/8 every & months (so that full vesting
occured 2t 4.5 yrs), up to 7 years, at which time
employee must make a decision to buy or sell.

Relocation Allowance: $40,000 grossed up, plus closing costs
on both houses, )

Signing Bonus: $25,000 (not grossed up), _

Discretionary Relocation Allowanca: $10,000 grossed up, -

Resettiement Allowance: $3,000 (not gressed up), )

Employae Stock Purchase Plan: Up to 10% of paycheck, at 86%
of 8 month low, post-tax dollars, .

401k Up to 16%, MS matches up to 6%, pre-tax dollars, 2 yr
veslting period. ‘ .- .

Insurances of the usual flavors.

Health club benefits, with family discount,

(2 weeks vacation — 1 didn't learn this until the Apr 11
meeting with Meg)

Matching plan for donating software to schools.

1 or 2 moves {i.e., either the whole family moves at once,
or | move first and the rest of the family follows
later), at my option. . :

™60 days furnished temporary housing and/or storage durin
- transition period, as needed. (Meg mentioned that 30
days was standard; see below for negotiations about
extending this to 18 months.) : :
2 trips during transitior period (Meg initially sald 1 trip,
but [ asked for 2, and she promptly agreed).

While were on the phone, Meg launched & spreadsheet and read off
some figures to give me some idea of how the stock options

kicked in over time to overwhelm the “low™ salary. The figures

she quoted me (assuming a very conservative 10% growth rate of
stock, as she said) were! 1st yr $122K, 2nd yr $116K, ardyr
$116K, 4th yr $230K, 6th yr $335K, She mentioned that the stock
options s0 overwhelmed the salary for lang-term employees, that
they were jokingly called "volunteers® because they need not
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depend on their salary for their livelhood. Ididnot, in
fact, understand the stock option stuff, and neither did Linda,

'so that was one of the two main things we asked Meg about when

we met with her on Frl morning (the other being extending the
trapsition period fo 18 manths),

Later that evening (Wed, Apr §), Linda and | called our real
estate agent, Laurie, in Seatfle and gave her the info In the
verbal offér. She ditin't have experience dealing with MS
relocatees. Meg had told me, while she was reading me the
verbal offer, to work with a real estate agent who had

experience with MS reiocatees, in particular how to interpret

the 3-part compensation package (salary/bonus/options) at it
applies to net worth and cash flow, particularly with regard to

a 5/4/3/2!1 buy-down as opposed o & one-time down-payment. 1
told this to Laurie, and she said she'd call a financlal person

she worked extensively with for help. She did so, and he called
us later the same evening. He did have experience with the MS
compensation package, and on the phone he worked out scme
figures for us. His conclusion was that the maximum we'd be .
qualified for was a $425,000 loan, We thanked him for this:

info, because we knew It was more than enough for us to find the
kmd of & house we wanted

On Thu, Apr 10, my family flew fo Seaftle. On the fiight there,

{ called Joe Maloney in his office and left a message asking if
he'd like to go out to dinner that night. When we checked in at
the Hyatt (where we found a "fruit basket", actually mostly
candies, from MS), we found Joe had left a message saying he
would fike o go to dinner, so | called him after we got settled
into our rooms and set a dinper date for 6:30pm. \We picked up
Joe at his office at 6;30, and cruised around for a restaurant,.
We ended up at 2 pasta place in downtown Kirkland, Linda and
the kids got tired early because of the fimezdne change, so they
toek & taxi back to the hote! while Joe and | lingered over
dinner. Than | took Joe back to his office, and | went back to -
the hotel myseif,

On Fr, Abr 11, after | went Eunning and Linda went swimiming, my
family.drove o the MS campus for our scheduled meating with Mag
at 9:00am. On the way into Meg's office, | dropped off the

-
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BYpense repor for aur previous trip to Seatfle in Christina’s
offica, Suzie was sleeping in my arms as we want info Meg's
office, and we set Eric to work oh a computer game to keep him
ouctpled while we talked business, Meg said she had a formal
offer she'd like to give me, except for the fact that there was
same clause in it that MS only infrequently exercised in the way-
thiey were doing for me (1 think she said it was the $40,000
relocation allowance), so the way it was written up had been
flagaed by thelr lawyers so it had to be rewritten. Then-she
asked |f had any questions about the offer as it had been given
to me over the phone on Wed. Ve first asked for an explanation
of the stock optlons, since we weren't familiar with that. .
After Meg finished her explanation of stack options to ouwr ™.
satisfaction, | said that | was then satisfied with the offer,
excepting only the length of ime allowed for the fransition

71
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period, After a little discussion, mostly with Linda who o
explained her harme business situation, Meg agreed to extend the )
transition-period fo 18 months, Sometime during this

discussion, Meg was talking to Linda and saying something like,

“When a candidate comes in at a high level ..", and she furned

to me and said, "You do know you're coming in at a very high

level, don't you?", and she explained that while there was stil
“some réom for advancement it would be pretty hard because it the

next level up included only people who contributed very

substantially to MS's bottom line revenues, {said, "Yes, |

figured that out,-and I'm not going te nickel and dime you o

daeath-on this offer, we only want to reconsider the transition

period.” Also somewers in the midst of all thesa discussion, : '

Christina came in and told us what chilg care arrangemments she '

had been able to make for us (Kindercare on Frl, sltter on Sat

and Sun}. Also at some point Linda mentioned to Meg that, "This

year Is Walt's 50th birthday"; | cringéd a litle thinking this

was getting a little too personal/familar, but realizing that

my age was knowr {or calculatable) from my resume, so everybody

- at MS knew it already, Afier these discussions, Meg asked when

| could start working, and | sald I'd have to check my calendar
but | thought early May was when | could start, Meg said,
"Great." By the time we were ready to leave Meg's office Suzie
had woken up, and Meg gave Eric and Suzie jittie bags of candy.
In the haliway as we were leaving, | asked Meg, "What's the next
step? Will you send me the formal offer in the mail.next wesk?"

X7 Meg said yes. N
/ We feft Még's office and returned fo the Hyatt, where we picked

up Laurie Jorgensen. We then dropped by Kindercare to drep off:

our klds, and then Linda and | spent the rest of the afternoon
.looking at houses in Seattle proper, It wasn't a very fruitful

search, and towards the end | was getting prefty uptight becauss

| wantad to get back to our hote! roams in plenty of time to

relax and compose ourselves for the evening dinner at Dave's

house (which | recognized as an important “family interview").

/q Late In the affernoon we retumned to.the Hyatt and dropped *
Laurie off so she could pick her car up in the Hyatt parking lot
and run off to other.buginess she had that evening, Then Linda
and | drove fo Kindercare to pick up Eric and Suzie. We found

Eric immedlately, but Suzie was not in her assigned room. This
was moderately alarming, since the teacher In that room was
aupposed fo know where Suzie was at all times. So we started
searching room by room and on the grounds for Suzle, butlt took
several circuits and nearly 10 minutes to finally find her (it

turned out she had been walking around with another teacher,
searching for a favorite teacher gshe had met that day, while

that teacher was walking around with us looking for Suzie),

Since we were afready pretly frazzied before we even went to
Kindercare, this was a pretty tense time. Kindercare apologlzed
profusely for the concern this caused us, -

Arriving finally back at the Hyakt, we let the kids run around e
outside on the sidewalk for a few minutes, then Margaret showsad
1p with her family in thelr van. We gotinto our van and
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followed them to Dave's house, The dinner at Dave's house was
an elegant, catered affair. Very soon afier arriving, Dave
asked me and Linda how the house hunting had gone that day.
Since it hadn't gone.very well, and since we were exhausted from
jetlag and running around all day and espacially from the
incident with Suzle at Kindercare, Linda teared up and dashed
off to the bathraom saying, "'l be right back;® | Immediately
put down my drink and said *1'll be right back”, and followed
her into the bathroom. | asked if she was all fight or wanted
to go back to the Hyatf or what, and she said she'd be all right
and I should just leave her alone for a few minutes and go back
fo our hosts. So ! comforted her for another minute or so and
then went back out. Dave immediately started expressing his
apologies, which | assured him were unnecessary. After a minute
Dave and | walked out the backyard, talking about various
pleasantries, Pretty soon Dave asked me if there were any
remalning issues with the offer, and | said at this point there
were none. | told him that geing into the mesting with Meg the
only clause we questioned was the transition period, so wher Meg
lengthened it to'18 months there were no remaining issues. Dave
asked me when I could start, and | again said early May
depending on my committments which | still needed to check, {i
knew | had penciled in a meeting In New York the week of May 5,
but that hadn't been definttively scheduled yet.) Linda
recovered nicely from here crying eplsode, and returned to the
party. From that point on the party was without incident, and

“everybody had areally good time. As we were leaving, Dave was :
again saying how glad he was | was coming onboard, and his-
parting words were, while giving me @ warm handshake, “We'll be
seeing you", and | completed his senfence with "Soon®, then

' released the handshake. On the way home Linda and ! talked
about how the evening had gone. | assured Linda that | didn't
think ber cry caused any trouble at all, other than genuine
concern about het. -

On Bat, Apr 12, the babysitter showed Up at the Hyatt, and 5 of - ,
us went house hunting on the Eastside, This went much better
that the previous day in Seaftle. We exhausted the listof -
houses Laurie had made up for us, 50 we decided to cancel the
house hunting for Sunday.
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- On Mon, Apr 14, the family flew back to Boston. At the airport
we ran into Michael Gress (OSF), who had also been In Seattie
that weekend for his acceptance trip (he'll be working fof Jos
Maloney), and our two famiiies sat together on the airplane, We
got home late at night and crashed into bed.

On Tue, Apr 15, very early in the moming {"middie of the .
night"), | couldn't sleep, so | declded to log In to read my
email, | found this message;

| From megmac@microsoft.com Mon Apr 14 19:49:37 1997.
| Return-Path; megmac@microsoft.com ”
| From:. Meg MacGougan <megmac@microsoft.com>

an
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] Ta: ™Walt Tuvel™ <walt@opengroup.org>

| Sublect: Lebs tak .

| Date: Mon, 14 Apr 1997 15:55:37 -0700

| X-Priority: 3« )

| X-Maiier: Intarnet Mall Service (5.0.1458.8)

| X-UIDL: 6b3a7fbbbbd376ae5ebeabbelfaidas]

| When will you be at work tomorrow?
| I would like to speak with you.
| MLM

| responded to Meg, saying, "Hmm, that sounds ominous”, and that
I'd give her a calt during working hours (I didn't save a copy

of this message). Actually, [ didn't really think any really

bad news wouid bs forthceming (perhaps just a glitch in
extending the transition period to 18 months), just that she had .
used some odd, terse language In har note. Then ! went back to
bed. After Linda and | woke tp at a normal time, Linda went off
to 2 session with Stephanie, and.! called Meg, Meg informed me
that the formal offer she had told me she wauld send this week
would nof be sent after all — that the offer was in fact being
withdrawn. ! was absolutely stunned, to put it mildly — thle

was an unbeliévable, catastrophic turn of avents, Meg explained
that the reasan for the withdrawal was that my family didn't

seem ready {o make the move to Seattle, and she explained that
MS was Interested in keeping my family unit happy. Meg also
explained that MS had had some experiences in the past with long
transition perlods that sometimes didn't work out {this was the

first time she had expressed any such reservations). | tried fo

get more information from Meg, but it was not forthcoming, |

said that if Linda's crying af the party was part of this

‘decislon, then | was sure itwas being blown all out of

proporiion -- that while the move to Seatile was hard for Linda.
(and we had never trled to hide that), she was treating it as a
personal chalienge she wanted to work through, and that she had
talked to Stephanie a number of times about it and was in fact )
doing so at that very moment {and then | corrected myself to say
that she had just ended her session with Stephanie, since the

time was then 11:03am). Meg thanked me for being "candid” [boy,
does that ever turn out to-be ironic in light of subsequent

gvents], (For more on this talk with Meg, see below.). After
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in a stupor. Then | had the idea to call Staphanle (I had rever
dore so In the past, but since | had just mentioned her on ths
phone with Meg she was on my mind). 1 called Stephanie, telling
her | needed help in how to deal with this. She told me she
would help In any way possiale, and in particutar she told me
that when Linda came home that | should just tel] Linda the bare
facts and not take any of my anger out on her, and have Linda
call Stephanie. Affer the talk with Stepharie, since | had

planned to go running that morning, { went ahead and changed
into my running clothes and started stretching. Linda arrived
back from her session with Stephanie, and cams to me excited
about some ideas she had about housing in Seattie/Eastsidé’.but
she took one look at me and said, "You look like shit". | told

. her that Meg had rescinded the offer, and the reason, and asked -

A
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her fo call Stephanie, That stunned Linda as much as it had :
stunned me, and she staried walking around hystericaliy saying .o
"No, o, no", at least a dozen times. | then went running, and

about 20 minutes into the run | started to become “centered” |

immediately fixated on the thought that "“the core value here is

rry family, not my career”, and focusing on that helped me became

more and more calm about the situation. By the time | returned

home I was still very agitated but | knew | had regained enough

composure to start dealing with the sltuation (a process that -

would consume Linda and | for many days to come, of course, and

we're still not done with ). 1 spent the rest of the day

analyzing in excrudlating detail what could have gone woring

during the Seatlle trip, and | finally ended up composing the

following letter: :

| From walt@postman.osf,org Tue Apr 15 17:59:30 1997.

| Return-Path: walt

| From: Walt Tuvell <walt@opengroup.org>

| Date: Tue, 15 Apr 97 17:58:27 -0400

| To! megmac@microsoft.com :

| G¢: walt@opengroup.org, margretj@microsoft,com,

| - - daveth@microsoft.com, likfurms @aol.com
Subject: Our talk this marning

X-UIDL: 70e908f48709feBa01870ed1b8fda1 b1

Hi again, Meg. Well, that wasn't exactly the phone call | was
expecting, sc i'd like to write down some notes about it to make
sure | understand the state of the world. I've copled the other
principals as well, so that if anyene has a different
understanding they can share it. ("llkforms" = Linda Lee King,-
whose work involves forms-based applications for real estate
offices.)- This letter is necessarlly a long and wordy one —~

that is unforfunately the.nature of the topic at hand.

| particutarly want to focus on two events that appear to be
pivetal: (1) the negotlated transition period, and (2) Linda's
| reaction fo Dave's question about how the househunting had gone.

(1) Last Wed evening, you informed me of what your initial offer
might look like. When Linda and | met with you on Fri morning,
| we expressed our general satisfaction with it, and In fact there

"|'was only a singie clause that we wanted (o reconsider: the

| tength of the fransition period (L.e., the period betwesn my

| start date.and the completion of the family's move fo the

| Redmond area). Your pesition was 2 months, which we thought was
| too short. When we moved from NJ to Boston, we fook 3,5 months
| which warked very well for us, so we have some exparience In

| such matters. 1 said that with such a shert transition perod,

| I would probably want to delay my start date (| wasp't asked to

| quantify that, but | minimally had in mind letting Suze finish

i ber pre-schoal year). You then suggested B-8 months {| hope my

| recollection isn't faulty about that figure), and | countered

| with "until next summer", at which point {inda and | gave sorme

| rationale for this (finding a new pre-school, church, Catnpfire

| group, ete.; Linda's business; my intense immersion coming up to

| speed in a new environment; etc.), You appeared to be satisfied
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| with that rationale, because you then offered 18 months, and we

| said that would"ba mare than enough.. You also asked what my

| start date would be under such an arangsment, and [ said early

| May (panding a check of the calendar). 1t was my impression

[ {and Linda's, too} that you didn't fight to keep the transition

period shorter, so we didn't have any Inkiing that it would

cause any trouble, In particular, you mentioned that the

transition would cost MS about $3K/month, but that yay could "do
something about that" (which | interpreted as something like

| Istting me rent my own apartment instead of using MS housing,

| then reimbursing me later). Had we thought it would cause
trouble, we wouid have backed off our negotiating position, of
cotrse {that's the nature of negotiations). We alsc said that

once | started at MS, Linda and | would both have a clear
motivation to complete the transition much sooner than 18 months
| -- & motivation that didn't exist in the present abstract .
| negotiation state, and which would be enhanced by the absence of
| time-pressura that the 18 month deadfine would afford,

[ {2) Afier leaving your office, we spant the day locking at
houses in Seattle proper with our real estate agent. The houses
we saw were unencouraging for a variety of reasons (commuting
fime; too "city", both In architecture and neighborhood: too
costly because of institutionalized "bidding wars" - a
| phenomenon we'd never heard of before; ete.). Since, as you
know, the housing slfuation is one of our main concerns, this
left us in & vulnerable emotional state. Recognizing this, 1
had wanted to spend an hour or so before the parly in our holel,
recovering from sticker shock and relaxing before the evening.
However, that hour never materialized, die to the length of the
house-hunting foray, and the fact that we had to rush around
depositing and picking up our children from Kindercare several -
miles away (and the fact that Kindercare had lost Suzis (11} and
“we had- o hunt for her for upwards of 10 minutes — they
| apologized profusely for it, but it put our nerves even further
j over the edge). We had barely 5 minutas rest fime before '
Margaret's van pulled up. So wheh Dave asked Linda how the
househunting had gone, he inadvertently pushed the one hot
| button that was guaranteed to generate an unhelpful reaction,
Poor Davel He apologized (though no apology was necessary), and
| did my best to reassure him that it was a “no fault” '

situation, and Linda later expressed 16 me her concem about his
feelings as well. As | also sald 1o Dave, and Linda reaffirmed

| ta me, her reaction was just "part of the process”, not an

| indication of an inabillty to successfully work through the

| process: there is a large opportunlly for misinterpretation on

] this score, In fact, we saw some much more encouraging housing
| o the Eastside on Sat, and had the party been held that day
Dave's question would have received a very different raaction.

That completes my notes on the two (conjecturally) pivotaf.*
| events. If anyone has'anything to add, please do se.

That brings me to this morning's phone call. Meg withdreif: (or
rather, "declined to formally issue") the offer, on the basis
that "it might not be the best thing for (y)our family at the
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| present time" (| think these wete her actual words). | have to

ask the next questlon: IS THIS REALLY THE REASON, AND IF SO IS
IT BASED ON THE ABOVE TWO PIVOTAL EVENTS? Oris there some
| subtext | don't know about? (Such as, a better candidate has

| happened along, or | brought a bottle of red wine to a fish

| dinner, whatever.} If this really is the reason, than | belleve

there is room for further discussion. If it isn't the reason,

then I guess no further discussion is necessary unless MS wants

to clue me in on the real reason. '

| Hearing your words, Meg, | immediately expressed my hope that
| this was not a unilateral decision —~ that Linda and | would be
given an opportunity to further discuss our polnt of view. In
fact, T actually engaged in somie further discussion with you
oniing, though it fell on only one of the 5 pairs of ears that

- | need to be involved, | won't repeat any of that discussion tere

| —t hope there will be a more appropriate fime and place to do

| that later, At the end of our phone call, | sald 'd go back

| and talk to Linda about our discussion, and | asked you to go

| back to Dave and Margaret. You agreed {o do that. You also
‘mentioned that we might be able to restart the process in a year
or 5o, and | said | thought it could happen a lot sconer than

| that (like now), provided that some perceptions could be proved
| to be either misperceptions or else of leas import than first
thought. In particular, 1 said {'d fike to call you again next

week or the week after, and see where we stood. Your were

| non-committal about anything happening beyond that, but

| believe you will at least be expecting to hear from me, so | -
will call you. )

Is there anything else anyone wants fo add? Am | doing anything
| wrong, oris there anything else | should be doing? As I said

| toMeg, I'm sure Linda and | really want to do'this, and we hope

{ we can convinee you folks to give us another try. This may well

| take the form of another face-to-facs, but if you want to fry

| teleconferencing or videoconferencing or something else, we'd-be
| game for that,

i - Walt
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| PS. | had haped would be writing you all a happier, shorter
“['letter today, thanking you for your hosplitality, congratulating

yau on having such nice families, efc. | really do feal those

{ things, and | hope you'll accept.my heartfelt thanks on those

| scores. I'm really sorry this unforfunate event has impinged on

| an otherwise very enjoyable experience. | just hops it's not

| final, because ! know it's not correct,

After't mailed this message | alsa malled a copy to Joe Malonay,
and 1 called him later in the evening (actually, | laft a voice

mail message because Joe was in a meeting with Nat Brown, and
Joe called me back). Joe was very surprised at the turn of
evenits, but figured some small glitch had disturbed the process
and that it could be turned around. | asked him if | could usé”.
him as a personal reference, and he agread, He pointed out that
since he was new at MS and wasn't yet a known quantly, and
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didn't know the principals Involved (Meg, Margaret, Dave), that
ne needed a way to establish his credibility. He pointed out

that his boss, Cornelius Willis, was well-known within MS and
could vouch that Joe would “tell it ltke it is", However,

Cornelius kriows me only slightly. One of us then suggested Nat
Brown as somecne who could help out as an “introducer”. | said
I'd contact Nat and see if he'd be wiliing to act in that rofe.

When Linda recelved a copy of my note she forwarded It to &
friend of ours (Cheryl) in Pittsburgh, saying It iboked Ike we
weren't going to be moving to Seattle after all {the friend

loved Seattie). When Cheryl responded a day or two later that

it was too bad we weren't going to be moving to Seattle, Linda
asked her why she would be saying such a thing, and Chery}
returned a copy of Linda's garller nofe to demonstrate why she
woulld say that. Linda then realized that she had been so
distraught that she didn't remember why she had sent the earlier
note to Cheryl -- or even that she had done t!

On Wed, Apr 16, Linda sent the followIng note;

| From LLKforms@aol.com Wed Apr 16 12:15:50 1997

| Return-Path: LLKforms@aal.com

| From: LLKforms@aol.com

i-Date: Wed, 16 Apr 1997 12:15{45 -0400 {(EDT)
" 1 Ta: wall@opengroup.org, megmac@microsoft.com -
. ec: margretj@microsoft.com, daveth@microsoit.com

| Subject: Re! Our talk this morning

| X-UIDL: 703c64c09f3e60ad7303¢84d25535603

| .

| Dear Meg:

e wduld like 1o add my two-cents worth regarding the rescinding
 of the offer. ’ '

ko

| As you know, it will be hard for me to feave my friends and home i
| here In Boston, Howsver, after we met with you on Friday, | was '

| feeling pretty positive about the terms of the offer, and the

| opportunity for Walt. Everything seemed just about perfect, and

| Walt and [ were really "psyched",

| Saturday was & hard day. Looking for houses in Seattle was
fairly depressing, especially with the prospect of "bidding
wars”. -Then, of course, was the whole thing with KinderCare
“losing™ Susan.

Naturally, there have been highs and lows about'this whole

thing, and by Friday evening, it was sinking in that this was

for real. Everything was looking goed for the acceptance, and

it was just a matier of time untll | sald goodbye to my life out

here in Beantown. Dave's question about the housing market came
just as | was feeling some sadness about the change (darned -
inoppartuna moment for the feelings), so he may have misread

| what was going on for me. .

i
j Anyway, | went intc the bathroom and had myself a good ory and

1 PTTETET e eere e C




sy peeee - Case 1:113+ewv=11292-DIC-Document: 76-31 Filed 12/25/14 --Page 29 0f 43 ==

g e e R R R s B S M e . |

| felt fine after that. | had a wonderful evening and really

| enjoyed Dave's and Margaret's families. Saturday's househunting
| went better than Friday's, and I saw a few houses that |

t actually LIKED (even though they weren't old and charming - they
| did have some nice amenities | don't have now). They were in

[ subdivisions, te be sure, and I'm not a subdivision persan, and

| I'd prefer to live outside of a subdivigion, however, I'm a

| "when life gives you lemans, make lemonade" sort of person, so |
| was looking for the good parts about subdivision living.

|

Sunday, we went to a service at the Unitarian Universalist

Church of Woadinville ('m a member of our UU chureh in Raading
and find It a great source of friendship and netwarking), We

{ stood up during the "Sharing of Joys and Concerns” and told them
of our impending move, Several people came right up to us after
the service and introduced themselves. . Most of them had been
transplanted to the Eastslde from another part of the country

and knew exactly how it falt to pull up stakes, | was impressed

by not only the people but the programs the church offered.

Sunday afternaon we went to the Pacific Sclence Center, where |
inquired about mambership. The kids (alt four of us) really
enjoyed the Center - It was our sacond visit there, ‘

-} Monday, there was a womarn on our plane from Bothell, one-of the

| two towns that | really liked out there. |was talking to her

| about my reluctance fo live in a subdivision, and she assured me
| that there are places *right In* town, but it takes diligence .~
| and patience to find them.

Then Tuesday, as you know, | went to talk to a therapist who
Fve used on-and-off for years, She is wonderful and always has

1 some new prospective on things; The sessian was not without its

saddness as we talked about letting go here, but it was more

{ about what | can do to make this whole thing REALLY WORK for me
] and ait of us. | left there feeling very, vary good about this

whoie thing.

As | drove home, | began fo think about buying a place in the
country (I saw some, but they were tiny and not in great shape,

| but sorme ware in fovely locations) and fixing it up, adding on,

“'whatever, o make it exactly what we wanted (ck, | admit I'm a

| renovation junkie, Just ask Walf). | thought about how the

| imetable would really work for that - finding the property and
the major rebuilding could take place during the transition
period while | was finishing up the heavy part of my business
i here, and we'd have a gréat place to move to.

By the time | got home, | was very excited about the
possibilifies. When Walt told me the decislan that had been
made for us, | felt as if I'd been hit with a board. :

[ Yes, It's taken a long fime for me to get behind this move, .

Yes, it will ba hard to pull up roots and leave my communify, my
home, and my friends, Anc yes, | would prefer that MS move its
| entire campus to Massachusetts - any chance? :-), ButI'm okd -
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{ enough (never mind how oid} and wise enough (Il be glad to

| tedl you how wise 1 am) to know that we don't always get our
| way. - .

I am very excitad about this opporiunity for Walt, and once |

| came to the decision that he should take the offer, if it were
forthcoming, 1 have never wavered from it, even through the
emotional ups and downs. As the days have gone by and I've
"seftled in" to the idea, I've seen it as & challenge, not an
Insurmountable task,

Waltand | have been separated (due a job transition) In the

[ past, and we've made it through. Our marriage and our farnily

| are healthy and happy, and Walt has been wonderfully supportive

| of me through this whaole thing. As exclted as he's been about

this opportunity, he has never, *never* forced me o make a
decision to make this move. That decision - on my part at least

- came from somewhere deep down inside of me and | am at peace
with it. ‘

- - '
.| Please reconsider your decisien to reselnd Walt's offer.

{ Although 1 do prefer the longer transition period for the

| reasons we discussed on Friday, and it will make the transition

mtich smoather for me, it is definitely not a "make or break” for

‘| this offer, 1 would like to see Walt start his work at MS

sometime In May, ‘

| 'i’hanks for reading this long letier (brevity has.never been one
of my virtues)! . :

Linda

- When | recelved my copy of Linda's nole, | forwarded it on to
Joe, | also sent both notes to Nat, and left him a phone call
that | wanted to talk to him. He returned my phone call, and he
too expressed his puzzlement at the turn of events, and his -
belief that the situation could be turned around, He told me
that the worst thing | could do was to suffer In-silerce, Le.,
I was deing the right thing by proactively trying to inform the.
process with emall messages, and he noted that the twe that had
already been sent seemad very effecilive, ( asked Nat if | could

Use nim as a reference, but he demurred, citing MS hiring .
politics (it's not kosher for an employee'to get Involved In any
other organization's recruiting}. 1 sald | understood, and
thanked him for his suppart anyway. :

On Thu, Apr 17, | sent the following note:

| From walt@postman.osf.org Thu Apr-17 08:36:17 1997
[ Return-Path: walt .

| From: Walt Tuvell <walt@opengroup.org>
| Date; Thu, 17 Apr 87 08:36:00 -0400 ‘ _
| To: megmac@microsoft.com, margretj@microsoft.com, daveth@microsoft.com
| Ce: likforms@aol.com, joemal@microsoft.com, walt@opeTigroup.org

[ Subject: References

| X-UIDL; 8cBeaB4155daabdni25a81fbBasahaf

-
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| Meg, Margaret, Dave -

AT

| I've been thinking some more this morning about how to break the
| impasse concerning my familly's alieged unpreparedness for me to
| make a career move at this point, and | came upan the idea of

| “references* (a.k.a., "trusted third parties™, both persanal

and professional. This seems fike it should be a way for you to
gather some information that may be more refiabie than Linda's

| brief clouding-up you observed on Fri. I'm assuming that's the

| only remaining real problem, though that still hasn't been
confirmed tc me,

{I trust the lengthened transition period can now be discounted
as an issue, since Linda and | have both mada # quite clear
that it is not a blocking factor, only a useful convenience,
| Even though Meg mentioned in passing during our talk on Tus that
| long transitions had sometimes not worked in tha past for some
) | cauples, she cerfainly voloed no such concems in our particular
- case during our meefing with her last Fri — Indeed, she
cheeriully volunteered an extra-long 18 months - so jt would be
| very puzzling indeed if this remained an issue at this point.)

| Regarding personal references:

You have an employee right there at MS who can vouch for me. :
| His name s Joe Maloney (joemal@microsoft.com, 206-703-8959), 1 IR o L
j used to work closely with Joe at OSF, and he's been with MS for
about 2 months now, working as a Group Marketing Manager under
Cornelius Willis, What's most relevant is that Joe's family

knows mine soclally,” | had dinner with Joe the night of my MS
interview on Mar 21 (Dave will remember that, since he dropped

me off at Joe's office), and my whole family had dinner with Joe
just last Thu during our trip out your way. :

| | have obtalned Joe's consent to use him as a reference.

| Conversely, | authorize and ancourage Joe io "tell it fike it

| 1s™ when you contact him. One hilch to this arrangement is that
| you falks don't know Joe personaily, so you have no a prior

| reason to trust him, You could solve that by using an

“introducer”; someone both you and Jos know and trust. | know
of some names [ couid mention, but since | don't know the

| politics of MS hiring policles I'd befter just let you folks

worl that ohe out among yoursalves,

i

Finding a suitable non-MS reference (one that knows my. family,
riot just me) for you to contact is more probiematic. Certalnly L
| no OSF (TOG) reference is suitable, because | don't want to

| jeopardize my current employment situation, and also because
such & reference could well glve you false information (to keep
a good employee at OSF), All pre-OSF refarences are stale at .
| this point {nearly & years, though | could dig one up I you

| think it would help), And in any case, no non-QOSF/non-MS

| reference is really suitable anyway, because MS competeswith
| thelr companies, and therefore they could be miotivated to give

| unfiattering reports about me to prevent my going to MS and

1
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compatmg wlith them. This even applies to a certain former buass
of mine who now works at the seemingly far-flung Cittbank ftoo
bad M3 s so threatening to so many industries). | have certaln
knowladge of such disinformation being disseminated i a similar
] case {the hiring company even contacted the candidate's current
company against the candidate's wishes, a clear violation of

{ business ethics), and it's probably a situation you're also

| famifiar with, judging from the rigor of your own Interview

cycie as | ohserved it (tough, but fair,

| Regarding professional refsrences:

| As Linda mentioned in her note, there is a psychotherapist

| {LICSW) here who Is familiar with, and supremely gualified, to
| comment on our situation, Her name is Stéphanie Ross

| (617-646-6640). Similarly to Joe, | will today obtain her
[‘consent to Use heras a reference and to waive our

| confidentiality privileges with her for your convenience,

| Alternatively {or additionally), mstead of playlng amateur
psychologist yourselves ( don't suppose any of you have
professional qualifications in that field, do you?), you may

} prefer that & psychologist of your own choosing interview us,
[ and we'd welcome that. As another variation, you could have
your psychologist talk to Stephanie. ‘Came to think of it,

that's probably the best idea of the bunch, because it has the
best chain-of-rust properties.

| think I'ver given enough proposals here to enable you to
validate or invalidate the prelfiminary opinjon you have reached
thus far, and | hope you will avail yourselves of ther so that

} we can move this process on to a mutually satisfactory
conclusion. Don't hesitate to let me know if you have some
additional or better ideas.

1
[ - Walt

PS. As | mentioned sorme time ago to Meg, Linda and the kids will
| be visiting her parents in Pittsburgh next week. That should
[ not impact our continued working on this issue, as she can be
. brought in by phone at any time if necessary. SImllariy, | know
_ "Y'that Joa Maloney | MU]_MQMEXLMQD,JMQPMIS—
| wife, Jan, In her runnmg of the Marathon. (If{ hadn'thad a
[ hernia aperation in Feb, 'd be running it tea.)

Later that morning | called Stephanie to ask her for her consent
to act as a reference. She was out of her office alf day, but
when she got the messags that evening she called me and gave her

. consent. Mare than that, she enthustastically offered to help

In any way whatsoever, saying she'd "talk to anybady, or write
anything, to heip out™. | thankad her for her support, and said
I'd let her know if there was anything else she could do to
help. That night, | thought more about it, and realized that MS.
probably wouldn't contact Stephanie of its own initiative, so 2™
more effective course of action would be for Stephanie to writa.
a letter we coutld sent to MS., Sometime during'this day | also

32
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called Joe and told him what Nat had said to me. Joe sald that .
Nat had also told him the same thing face-to-face. Joe sald his ' -
reaction to what Nat foid him was, *Uh-huh”,. In other wards, '

even if Nat wanted ta play the company-man by the bookg, Joe

intended to be a stand-up guy if somebaody asked him about me.

As ancther example of the distress all this has wrought an

Linda, she today had to look up the phene numbers of two of har L
friends (Judy, Martha) - phane numbers she has known by heart '
for years, and which she calls virtually every day, often :

multiple times a day, For my part, my sleep pattemns have been

disrupted (hence the title Sleepless in Boston),

On Fri, Apr 18, | called Stephanie and left a message tefling

her about my idea of the night before, and asking her to write a
report we could send to MS. | was in the pracess of scomposing &
note to MS saying that | had gained Stephanie's consent to act
as a reference, and that.| was asking Stephanle to writs a

report on our family's preparedness.for the move to Seattls,
when | got & phone call from Meg. She told me that the offer
was really not going to be reinstated (see below for more

details about this phone call). What's more, she told me that

the real reason for withdrawing the offer had nothing whatsoever
te-do with my family’s preparedness to move after alf (1), it -

had instead to do with the “fact" (| learned that term must be
used ddvisedly when uttered in-a context involving MS) that |

had not ‘exhibited a command of "business judgement® consistent
with the level and position | was being recruited for. | was

uttetly thunderstruck, outraged and furious, My predicament had
instantly escalated from that of a disappointed job candidate to
that of the target of a wanton persecution by corporate

arrogance at its ugly worst. Namely, 3 peaple had just put me
and my family through a terrible hell for 3 days, and to all
appearances they had shown no femorse about it whatsoever. They
had all been copied on the emall messages we had sent, sothey -
knew we were trying to work our way through their lie, but they
didn't put a halt to our suffering until it became clear to them

that we could doctment our preparedness to move to Seattle with
expert testimony (Stephanie), thus proving to any impartial
observer that their lie was indeed a fabrication. Their refusal

to put us out of our misery constituted & conspiracy which they

steadfastly maintained until itwas no longer tenable, and

that's why, I wrote "expliciily deslgned to maximally Infure® in
the letter belaw, So | called Stepanie and left another message
to cancel the request for a report and to "forget about MS", and
that I'd explain everything later. | then deleted the note |

had been working on and composed the following one:

| From walt@postman,osf.org Fri Apr 18 14:13:47 1087

| Return-Path; walt

| From: Walt Tuvell <walt@opengroup.org> .

| Date: Fri, 18 Apr 97 14:13:38 -0400 -

| To! megmac@microsoft.com, margratj@microsoft.com, daveth@migrosoft.com
| Ce: likforms @aol.com, walt@opengroup.org

[ Sublect: Farewell to alf that

| X-UIDL: h3447b1185d2c816f4764dcd 30320048
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| _
| Meg, Margaret, Dave - . _ i

| | just got off the phone with Meg, presumably for the fast time

| (ust as this is presumably the last note | will be sending you

| folks on this topic). Here are my notes on it. Disclaimer:

| throughout, | use "you" to refer to whatever subset of the three
| of you who have been involved In the events in question {my

| direct contact has been Meg, but | don't know what's gone on

| behind the scenes, so | don't know who's been responsibie for
| what),

Meg called to repeat, more emphatically, her statemant of

Tuesday, that the aofter {*for this position at this time") was
withdrawn, and | accepted that. | then asked her if the real

reason for the withdrawal was indeed her earlier stated ons

(that "it might not be the best thing for (yjour family at the

present time"), and she said NO (!ll). She said that the real

reason was that some incldent(s?) about my “business judgement” .
had been observed that indicated ] was an unsultable match for

the position,

| This was a very remarkable statement. You explicitly admitted

| that, one way or the other (l.e,, t's now impossible to tell -

i where the truth lles), you LIED (I don't know how else fo put

| ity about the reason for the rejection, Not anly that, but you

| did so in a way that was expiicitly designed to maximally INJURE
| & person (my wife) who was an Innocent bystander, and indeed to
| sow dissention within my family (by causing me to "blame” Linda

| for the rejection)ll (Proof: Meg said several fimes today that

{ what happened in my family was a personal issue, and that MS was
| not interested in my family at ali ~ so basing the rejection on

|'my family's behavior was a smokescreen all along.) To any

| reasonable observer, this is dirty, despicable, dishanorable,

| unethical-- and perhaps even fliegal -- behavior on your part

| (again, | den't know how else to putit). Or, as | said to Meg,

| you've “gamed" me — and mare especially my family - and 'm’

| MAD AS HELL about that : '

| Even while recognlzing this double-dealing on your part, |
_ . continued to try to understand it. Aftet all, none ofusis .

,,,,,,, | perfect, and I wanted to know how | might work te rehabilitate

| myself, Thus, | asked Meg repeatedly If she could tell me what

| the dlleged "business Judgement" Incidents were, but she -

| steadiastly refused to tell me. Some examples: ! asked Meg if

| the 18-month transition period had anything to do with it, She

| said No. 1asked If Linda's crylng had anything to do with .

| She said No. | asked if my family's alleged unpreparedness to

| make the move had anything o do with it. She said No. She

| repeatedly sald It had to do with "business judgement”, but she

| refused to be more detailed than that, So | asked if it had to

| do with my eating some of the edible flowers in the salad at

| Dave's house (perhaps a social faux pas). She said No. | asked|

| if it had to do with the amount of wine | drank (noting that

{ had observed how much others were drinking, and scaled my

| comsumption (Wpwards) to match theirs), She said Na, | asked.
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| if there were some concerns that | had lled on my application or

| resume. She said No. | asked if there were some concerns about -

| my expense report for my interview frip (noting that It was

| normal corporate practice fo simply fiag questionable expenses

.| and not pay them, with which | was comfortable). She said No

| (actually, she said there were indeed some expenses-that MS

| questioned, but that was a separate, minor issue, unrelated {o

| the "business judgement” Issue). | also asked it maybe scmeane

| {Dave or Margaret, presumably) had made a snap declsion 1o

[ withdraw the offer, and had become so emotionally invested in

[ that declsion as to be unable to,revisit it She said No, | '

| may have tried another few things, but ! forget then now, and in

| any case it was clear that Meg was prepared to stonewall the

| whole issue forever,

I .

[ In short, unless you can prove to me that | have massively .

| misinterpreted these events (and you've proven singularly

J'unhelpful in anything else I've tried this week), then I'm giad

| you've rejected my application, betause had | known about your
- | lack of professionalism and human decency earlier, | would
assuredly not have applied for the position.

Oh, did | burn a bridge thera? Good. -

«-Walt’

PS. The four hates that we have sent in the fast four days
(three by me, one by Linda) have falthfully reprasented our-
| sincere attempt at communication focused on grappling with this
| amazing situation. We have not knowingly engaged In any sort of
distortion of our recallection or interpretation of the events,
and we have tried to the best of our abilitles to rectify any ‘ '
‘Wwrongs we may nave committed, ! these notes *themselves* are
| the cited lapse of "business judgement” that Mey cited {(which is
| doubtful, because today she spoke in the past tense, as if it
had something to do with the weekend), then your definition of.
business Judgement doesn't match mine. After all, the notes
have all besn courteous and problem-solving-oriented, and you
| gave me your business cards with email addresses, explicitly sa
| | could contact you sbout issues that may ariss during the
+ | recruiting process. Except for the tone of the prasent note, of

[course; which s admittedly a “flame", and beyond the bounds of

| good “business judgement” — intentionally se, because you

| deserve my wrath, as well as that of any right-thinking person,

{ in a matfer that has to do solely with personat issues and has

| nething whatsoever to do with MS and OSF as companies, In the
| vernacular, you fucked with my family, and there's no .
| forgiveness for that, Goodbye and good riddance to you.

While | was in the midst of composing the above message, Linda
called me. When | told her about Meg's call and that ! was
working on another letter, she implored me to not send the

letter, and instead to let it sit for a day and har ook at it )

for editing/sanitizing before sending it | did not heed her  **.
advice, When | sent the letter | blind copied Nat and Joe.
Afterwards 1 also sent copies of ail four letters to Paul and
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Peter, figuring they were savvy enough to get some of the MS
recruiting process cleaned up: . ‘ i _ L

| From walt@postman.osf.org Frl Apr 18 14:31:58 1897
Return-Path; walt

From: Walt Tuvell <walt@opengroup.org>

| Dats; Fri, 18 Apr 97 14:31:558 -0400

To: paulle@microsoit.com, petebr@microsoft.com
Subject: | won't be seeing you

X-UIDL: be034c383afeb0995d88f1bb70121baa

| Paul, Peter -
Since 1 was really looking forward to working with you guys

(also others there, but especially you twa), | fee! | owe you a
persanal explanation about why that won't be happening.-

| As you know, | interviewed on Mar 21, and got verbal _

} notification of the tarms of an offer, and was invited to come
back out last weekend with my family to wrap up the deal, We
did that, but something happened (I'm stilt not sure what) to

| kill the deal, and It happened in such a poisonous way that it

| has to be seen to be balieved, The whole sory story Is fakd
-out below. (1 certainly don't expect you fo take any action on
it, of course.) .

Again, thanks for supperting me, and I'm really sorry this

didn't work out. | have na reason to question the integrity of

you two, but judging frarn what happened to me | wonder how many
other good people the MS hiring process might be alienating
(indeed, trying to destroy)? ‘ ’

|- Walt : _
* Gopies of the Tour letters not included here. ¥

On the sﬁur of the moment; | aiso sent coples of the four . -
letters to Bill Gates: : : .

From walt@postman.osf.org Fri Apr 18 14:45:36 1097
Return-Path; walt :

From: Walt Tuvell <walt@opengroup.org>

" Date: Fri, 18 Apr 87 14:45:31--0400

To: billg@microsoft.com _
Sublject: Your recruifing process
X-UIDL: 11563837408eacda7abf3a63dd08d13f

Eill -
. : .
N .\ | You don'tknow me, but | racently (Mar 21) interviewed wit MS
e and received a verbal offer, but after the second trip (last
weekend) the offer was withdrawn. No problem with that, except -
[ that it was dene in a way that was literally Intended to destroy
[ my family {ses transcript below). | strongly object to that,

Any idea what should be done about it? 5

~ Walt
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I Copieé of the four letters not included here, */

At the time | sent this letter to Bill, what | had In mind for

“what should be done about it" was that he should clean up his
recruiting organization and get to the bottom of this debacle,
Subsequently, as | have ruminated on the totality of what has
happened, I think that | and my family have been so seriously
wronged that merely cleaning up the MS recruiting organization
does hot begin to redress the damage done,

Whan Linda read the letter later in the day she told me she did
not approve of it. [ told her | had a clear conscience. Also

on Fri, Stephanie called and left a voice mail message
responding to the message | had left her earlier in tha day,
saying that she felt terrible, and saylng that she'd like to ,

help support us in “whalever form that might take", and "itjust -
sesms like kind of an absurdity to me", and “they really dont
krow what they're missing",

- On Sat, Apr 19, Linda sent the foflowing eloquent note;

| From LLKfarms@aol.com Sat Apr 19 12:36:28 1997 . -
| Return-Path: 1.LKforms@aol.com ‘

| From: LLKforms@aol.com

| Date: Sat, 19 Apr 1997 12:36:26 -0400 (EDT) :

| To: megmas@microsoft.com, margreti@microsoft.com, daveth@microsoft.com i

| cc: walt@opengroup.org. ' ' _

| Subject: A final word from Linda .

| X-UIDL: 80fcbe837cc5ad5df7ba2f177cf098a

'| Dear Meg, Dave and Margarst-

| Well, as fong as Walt has so thoroughly "burried his bridges", |

| guess it won't hurt to get my final two cents in here as well.

[ After all, I've been dragged from coast to coast twice over this
| and have been intimately nvolved in this whole thing.

! : .
| When the call from Meg came on Tuesday morning, that MS was
| rescinding its offer because “this was not a good move for your

| family at the present time", | was at first consumed with gulit.

| Apparently, because of my dasire for a long transition peripd,
————f——"%uupradwithﬂmrﬁttle “outbirst” at the party, | had blown for
Walt what had appeared to be just a stellar opporiunity.

L

Walt appeared absolutely *furious™ with me at first. | will
niever forget the hurt and angry iook In his eyes when he tald me
| about Meg's call. 1t could have caused an incredible rift in : o :
our marriage, Instead, he briefly told me Meg's reason for ' |
rescinding the offer, then left the house for an hour-long run,
| During the run, he realized that the solidarity of our family
. | was paramount. When he came back, he asked me if | was really,
| *really* behind him on this offer, and when | replied that |

was, wa aach wrote our elters addressing what we had been told
was the Issue. . s

[1 was very Impressed at how Walt handled the situation with me,
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| given the magnitude of his disappointment, the cause of which ~ :
| appeared to be my fault, And | was pieased that | was able to \
| move past my own self-recrimination and on to more productive :

| things, l.e. addressing what appeared to be the issue, . o i
| . .

| So, when the “reason” for the withdrawal of the offer was :

| changed on Friday (Walt's "business ludgment"), | was even more

| surprised. Why was MS changing ifs story? Only one week

| before, MS had made it clear that they really, REALLY wanted

| Walt with a wanderful offer, Had Walt said or done something at

| the party or at the interview with Meg on Friday? | was present

| for both, and there appeared to be nothing damaging. On the

| contrary, we felt relaxed and good about both affalrs and it

| seemed that if anything, the interview and party cetnented the -

| deal. .

e

| And more puzzling, what had *really* happened between Friday

| night, when Dave warmly shook Walt's hand as we Ieft the patly

] and told Welt how much he was looking forward to his coming on

| board, and Tuesday morming when the fateful call came?

It is pretty obvious that what we were fold was not the really
‘reason for the revoking of the offer, especially since the

| reason was changed after we effectively addressed it (complete N
with professional testimony, If needed), ‘ o

| can only think of a few possible scenarios: Someone who -
doesn't like Walt (and, as you can probably quess from his -
“little flame", they do exist) got to someone at MS on Monday.
and gave Walt & bad rap, o there are some infernal MS politics
golng on to which we aren't privy, Or perhaps MS had done -
something "wrong” during the precess and had to backpedal as a
resuit, - - . .

| know that eleventh-hour offer revokings-are probably not the
norm for you guys (or at feast, | hope not), but the way it was
handled was very damaging to all concerned. You could have just
been straight without giving anything away (“There are some
infernal things going on here that we cannot disouss, butwe -

| have to rescind the offer” or "In going over the whole process,
+J.we have decided that this position is not a good match after

all") instead of blaming first me for my reluctance to.come,

then blaming Wait for his business judgment, with na further
explanation to him about that statement, Had i{ been handled -
better the end would have besn the sams, but with batter,
cleaner feelings all around.

Walt's fury over this is hot that the offer was rescinded, but

| the way #t was rescinded, especlally with the initial reason

given. |will not ascribe the list of adjectives to your

behavior that he did, but it was certaigly thoughtiess and

| without regard to the repercussions that it could have generatsd
within our family. Jt could have tom a less-haalthy marrlage..
apari, or at loast done consliderable damags. g

| Atthbugh I do not agree with him in sending you his final fiams, -
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| | do understand why he did it. He needed to give himself

| closure over this whole thing, and since he couldn't get it from
| you, he took It on himself to get closure by absolutely,

| positively burning all bridges, )

{ Itis sad. 1 really enjoyed meeting all of you. Meg was

| delightful and funny and Dave and Margaret, you have wonderful
| families. Eric stilf talks about Brian and how much he enjoyed
thim. 1 feit instantly comfortable with and welcomed by everyone
| | met. '

{ Handled well; this would have been *merely* deeply disappointing
{ and sad. But instead, the only adjactive we can attach to this

| whole thing is "bizarre", We are puzzied and angry as well as

| disappointed and sad,

I : .

| Thank you for taking the time to read this.

|

| Linda King
Then, later in the day on Sat, | began writing these notes,

‘Throughout the whole MS recruiting process Linda and | had kept
our closest friends (and Stephanie, of course) informad,

naturally, but during the fast week (following the withdrawal on
Tue) we started leaning on them for moral support as well, They
helped us immeasurably. The toll this has taken on us becomes
clearer If you look at some of the questions that remain
unanswered in our'minds (the very nature of some of these
questions shows the whols thing has driven us to exhibit some -
symptoms of paranoia — but is it paranola after all, given that

it's provably been a conspiracy?): .

- The paramount question is, of course, what was realiy
behind all this? Had MS planned the whole thing to play
out the way it did? Or did something happen between Fri
night {(when Dave and I shook hands} and Monday night (when
. Meg sent het "Let's talk” note)? Ifit's the former, then
ME is actively trying to destroy my career and we're
. . dealing with sociopaths, which Is toa hard for me fa think

3

R
'

about {though not impossible, In the light of actual
events), so 'm assuming if's the latter,

- Was the Hyatt bugged (perhaps in the fruit basket MS sent
us)? Linda and | had talked about leaving Seattie after
some number of years and returning to Boston as one
scenario of how the future might play out, so maybe MS
picked that conversation up and decided to withdraw the
offer.

- Did some outside source contact MS with very damaging
information about me? Maybe somebody from a competitor,
of somebody from OSF, or a private investigator? Ifso, 1%,
really nesd to know about that, for & variety of reasons
(for some of them, ssa my note of Apr 17). In particular,
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if some false information has been disseminated about me,
| need fo get it remaved from my "permanent record”,

- Was it somebody infernal to MS? Maybe some intarhal
political situation blew up (like Dave wes trying to geta
corner on the security work within MS but soma othar folks
didn't like that, and | became a pawn in their game), Or
mayhe my resume was slowly making the rotinds unti it
tanded on somebody's desk who decided to kill the
application, For example, maybe somebody decided | was
too old (is ageism in hiring itlegal?). I'm told Bjl
Gates himself still gets involved in the hiring process
for high-level positians, and Meg certainly emphasized
that | was coming in at a high level. But if any of this
was the case, why didn't Meg just say, "We've decided we
don't want you, go away"? Why did she instead lie to use
about the family's ability to make the move to Seattle,
and then lie (presumably) about my business judgement?

- What exactly is the "business judgement” problem? Does it
. exist atall, orls It another lle? | sispect the lalter,

since Linda was with me during all my contacts with MS

during our second trip to Seatile, and she observed

nothing unusual. If that's the case, then MS is engaging

in & continuation of their conspiracy (to injure Linda and

our marital relationship with thelr first lle; to injure

me with their secand lig). This is criminal behavior, in

my opinion. ' '

. . I
= And, no matter how you slics ¥, this whole business - ‘ . i
stinks to high heaven of COVER-UP, | |

' i

- On the basis of how the recrulting process was going, and _ .
the verbal offer extendad to me, | have been progresively - -
disengaging myself from Job at OSF (dechining new work, e ‘
for example, in the expectation that I wouidn't be around - f
to finish it, so somebody more invested in it should do it -

~ Instead), and have even inquired about getting a severance .
package from OSF, | sent a note to that effect to my boss
and his boss on Tue, Apr 18, prior to talking to Meg and

«.. finding out the offer was being withdrawn:

[ From walt@postman.ost.org Tue Apr 15 10:50:24 1087
: " | Return-Path; walt o

| From: Walt Tuvell <walt@opengroup.org>

| Date: Tue, 16 Apr 97 10:50:20 -0400

| To: harvey@opengroup.org .

| Ce: davel@opengroup.org, walt@opengroup,org

| Subject: Talking .

| X-UIDL: 84483c523216f880a3ae7i15d7d736h

i :
| Art, 1 got your note that we should talk. Unfortunately, my car
| wouldri't start this morning, so a face-to-face will have 1o walt
| until tormorrow, However, | do agree we need to talk, and to
| that end | warlt to put some issues on the table that we should
| talk about, :
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| number of months.now, | have been.increasingly margiial

T dontike it Here are a few particulars ttiat bear this out:
[ R AN e
o .

| - A number of times, over &'long period of time now, |

| have stated to you that | did not like being
pigeon-hoied as a securlty czar - that | wanted to be
more involved in actual projects, especially DCE
{notwithstanding the good job Rich Salz Is doing on

| thaf). Nothing has happened to address this request.

- Bimilary, when the ACD wark came along, 1 told you [

| wanted to be involved in it. That's why | went to the

| Long Beach PDC with you, and why | made my first visit

| to Microzoft, with Joe and Dick. However, you

. assigned Ellis to do that work instead of me, and you
didn't even tell me you were doing so.

- In the process of working with my security partner in
- %/Open, Dean Adams, | hava been consistantly advised
" to be open and above-board with him, to further the
effeciiveness of the merger, To thatend | have -
pro-actively kept him In the loop In such areas as our
PKI work with DISA, KRA, and my second trip fo
Microsoft {when | solicited Dean's input). But at the-
recent Member Meeting, Dean was involved in a side
meefing at Mircosoft (on smartcards), with IBM, DEG,
HP and JP Morgan -- and | wasn't informed either of
the existence of the meefing beforehand, or about its
outcome afterwards, untl] it was discussed in.public
session the following day. | cdmpiained to Dave about
this after the Member Maeting, but to date he has not
| related to me any action he has taken with Allen Brown
| orDean about this event. | conclude he has done
nothing, thereby demonstrating his lack of support for
my-rale in the TOG security program,

| - Dave has also recently taken a nots of Barbara Cary's
fo be an-imporant announcement. In fact, | had told

[ 1 am dissatisfiad with the way | am being treated at OG, Oégrda/x)
ied; and

e —

—hinmaboutit,and more, 6 months ago, when [started
- the KRA wark (and, of course, my insistence on

| including key recovery in the PKI/DISA work).

| . Further, if he did indeed believe Barbara's nate to ba
| interesting, why didn't he consult me about it before

| he embarassed himself by sending out & public

| statement? As aresult, Rich Salz had to correct him,

|  publically showing that Dave was completely in the

|  dark about both the content of the issue and about its

| timliness, yet he stifl asked Rich to put out some
|

l

!

I

|

I

sart of statement with Barbara, Since our licensees
are assuredly already fully knowledgeable about al|
this, this will constlfute an even more public

embarassment. .

o

- The latest re-org, a.k.a. the Rensissance process, has
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now determined that TOG should shift from being a
technalogy company to being a pizza parior. 1.2, a
place for others to get together and talk about
things, Le., OSF disappears (with the RI taking over
the rols of the curent Arch Group), and we become
X/Open all over agaln, Since | am a techniclan and
not a waiter, that leaves pracious litile for me ta do
in TOG, '

!

I
E
[
l
|
I
f
|
| -The [T Dialtone work was the one piece of work that
| yousuggested | participata in. Initially | couldn't
|  work too much on it, because of other committrents,
| More recently, the notion of an T Dialtone archacture
|  from a soon-to-be-non-technical-company has become an
| industry joke, which Is why | have declined to put any
I work into it (it would be detrimental to my long-term
| career to have jt on my resume, because as [ said | am
{  atechnician not a waiter), :
[ .
- A couple of months ago | told DeFeo face-to-face about
the devastating effect his adminlstration was having
on the staff, and he promised me he would publically
address my concerns (particularly some very erosive
fumors that had been submitted to HR, by request) at
[ an al-hands meating. The recent announcement that
the next all-hands meeting would accept only
live-audience questions now *appears* makes DeFeo out
aliar, Though we will have to awalt the actual event
to see what happens, if he deesn't address the
concems | raised, then this betrayal of g direct
pramise to me is pretly definitive evidence of my

| E’i, ~ marginalization.

.w""; E .

-

| This marginalization is the reason | have asked you and Dave
|-about a severance package, Since | am being forced little by
little to leave TOG, 1 belleve | should be compensated for it.

We should be able to work out a package that is advantageous to
both sides. '

- Walt

= Thi&ha&eertaial}jeepardizeekmyperfarmanqe*reviewat— .

. OSF for this year, and has the potential to jeopardize my
whole career af QSF, "

- Two phrases kesp recttiring among us and our friends.
Linda keeps saying, "Whal hit us?" And EVERYBODY kesps
saying, "Blzarre.," Quite so.

It1s these unanswered questions, and more that sure to crap up
but we haven't yet thought of, that continue to gnaw at me, and
which [ feel compelied to get to the boittom of one way or another.

On Sun, Apr 20, | finished writing these notes, This exercisé?:-., )
has been a necessary part of my healing process. (For example,
| didn't cry once throughout this ordeal until today, after
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writing this story.down — then | put Ma Viast on the stereo and
cranked it up full blast, and cried fike-a baby.) But though

the healing process has now begun, i will be a very long time
before | can really fee whole again, Rape does that to you,

-j‘END-

[ e




Subject: Re: Where | got PTSD
From: Patricia Barnes <bamespatg@gmail.com:
Date: 06/03/13 17:04
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Tor Walt Tuvell <walt.tuvell@gmail.com>

Hi Walt - if you want to write a short piece on the "settlernent" mentality and your goals re,

IBM, I'd consider using it on my blog. it may not be best for your litlgation though - so you

should consuit with your attorney. But 1 think it would be an interesting addition to the
"literature.” If the time's not right now, consider walting untit it 1s. Pat

Qn Sun, Jun 2, 2013 at 4:14 AM, Walt Tuvell <walttyveli@gmal.com> wrate:

Exactly so. Linda has felt terribly gulity ever since, no matter how much we console
each other it was all MS's fault, not ours. So she has her own PTSD over iIt, and is a big
reagon why she's 100% in my comer about going to the mat with IBM (except for the
first & months, when | was "self-medicating” too much ...). )

But in the end the MS incident (and others!) have spurred me to the place  am now,
where I'm an employment lawyer in ali-but-degree, Nietzsche! "What does hot destroy
me strengthens me,” That's why I've got 1BM nalled: they made the exactly wrong steps
all along the way, which | recognized, and | made the exactly right steps all along the
way. | do hope you figure out how to apen the zip file, just a cursory glance will show
you why this case is like ne other,

FWIW, | am working. | got a new Job at a small place immediately after IBM, and neither
company knows about the other (yet). So that's yet another reason | can afford the

. route I'm taking, And | needn't worry about burning career bridges; as I'm now at

retirement age (65, plan to work until 70). | do understand that i'm in a unlgue position
to be able to eschew settlement, and 1 don‘t mean to "dis* other employees who've
taken that route (1 even did so oncel). But) DO mean to "dis* the corporate mindset
that just sees settlement as a bullt-In cost of doing business,

Incidentally, the federal bias agalnst employment plaintiffs really doesn't apply In my
case, for 2 reasons: (i) all the cards are stacked In my favor, with respect to DIRECT
{(email) evidence of discrimination (which no Judge/jury can jgnore, given competent
counsel); (i) my case is mostly a (discrimination)-RETALIATION case (direct proof of
"retaliation per se"), for which see the attached paper.

: Thanks again, Patl 1 hope | can continue to find kindred souls like you through this

journey, and that ) can make a contribution to the cause commensurate with
theirsfyours,

“‘Page 1 of 3~
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|
|

TWEIL’

On 06/02/13 02:51, Patricia Bames wrota:
[ Hf Walt:

HILF--U3=Hamey - |
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Il imagine your whole family was traumatized by the Microsoft incident - what kind
of a culture does that kind of behavior speak of7 A very dysfunctional cultura,

| know that it can take years to really get over workplace bullying but people do ..,
and | know many people who have gone on to have great new successes. There's
even a line of thought that If you've never been fired, you're not challenging
yourself enough,

[ hadn't given thought to the perspective of the "settlement” culture. There s
something to that ... but! also think that people settle because its emationally
draining to be In an adversarial situation with a former employer; out of fear
(federel judges dismiss employment law cases at a dispropartionately high rate),
and; berause very few middle ciass peopie have the resources (or relatives!) to
pursue a lawsuit.

| hope you enjoy pursuing litlgation. | think ft can be great fun, However, I'm
sure that IBM will throw a lot of crap your way.

Anyway, I'm glad to hear that you have retained a good lawyer because it miakes a
huge difference to have support in the trenches.

Pat

On Sat, Jun 1, 2013 at 5:53 PM, Walt Tuvell <walt.tuvell@umail.coms wrote:
: FYI, sent this to my lawyer, thought you'd get a kick out of It.

e Original Message —----—

SubjectiWhere | got PTSD ‘
Date;Sat, 01 jun 2013 20:41:20 -040
From:Walt Tuvell <walttuvell@gmail.coms

To:Robert Mantell <rmantell@theemplovmentlawyers,coms

: The excerpt below Is from Patricla G, Bames (a Judge in Nevada), "Surviving
Bullles, Queen Bees and Psychopaths In the Workplace” (screenshot from

W1FIG-43=Bamids 2

Armazon.com, "Leok inside™ featurs),

Did | ever tell you how  first got PTSD? it came from workplace bullying.

| Microsoft officlally offered me a Job {twice, both hiring mgr and her bess), and

s invited me and my family to an acceptance party (in Redmond, Washingtan),

! There, they separated me from Linda, and quizzed her down so hard they made

- her cry. Then they told me they weren't going to hire me, because Linda "wasn't
| Microsoft wife materlal”,

| Oh, did | tell you I'd already tendered my resignation to the piace | was working

TUVELLOG3354
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at? So they retaliated upon me too, but i was able ta gut it out and grovel argund
long enough to find another job a year later

i Bullying Is endemlc. Everywhere. And the only reason It thrives is because of the
 settlement culture. If others hadn't settled, these things wouldn't have happened
to me. | won't be a party to enabling buiiying to happen to others.

- If an inconsiderate boss is a health hazard, imagine

. working for a bully boss! English psychologist Dr.
Noreen Tehrani says bullied workers go through the
same emotions and stress as battle-scarred soldiers
returning from combat overseas. In her 2004 study of
165 nurses and soclal workers, she said 36 percent of
the men and 42 percent of the women reported having
s. been bullied. She sald that one in five of the|builied)
workers exhibited the main s yMproms-of Post|

| [TEaurhatic Strass Disorder (PTSDB)] including hyper

| arousal, a feeling of constant anxiety and

| over-vigilance and avoidance of factors related to the

I traurnatizing event. PTSD also is characterized by
}

!

o ot e

ot

repeated and painful reliving of the event In the form
of dreams, flashbacks and intense distress whenever
exposed to reminders.

P R A —————a g A a b v e
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Frem:; Diane Adams
To: Lisa Dus
cC:
BCC:
Sent Date: 2011-06-16 1£:44:55:000
Received Date: 2011-06-16 19:45:02:000
Subject: Re: Fw: Transition and staius reporting
Attachments:

OK - will do. Thanks!

Diane M. Adams

Netezza Steady State HR Leader
508-382-8534
adamsd@us.ibm.com

| Lisa Due-—06/16/2011 03:29:49 PM—-| think that g response to tell Walt that this issug will be taken into
consideration as view the wh
From:Lisa Due/Somers/IBM

To:Diane Adams/Fishkill/IBM@IBMUS
Date:06/16/2011 03:29 PM

Subject:Re: Fw: Transition and status reporting

| think that a response to tell Walt that this issue will be taken into consideration as view the whole
situation. 1 agree with you that it is too premature at this stage for a change.

Regards,

Lisa Due19 Skyline Drive

© DALOORERORTNG

CONFIDENTIAL IBMOOB503
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Senior HR Partner/Case ManagerHawthorne, NY 10532-1596
IBM CHQ Human ResourcesUnited States of America

HR integrated Services Team (IST)

Phone:+1-814-784-6177

e-mail:lisadue@us.ibm.com

Diane Adams---06/16/2011 10:50:47 AM---Lisa, fvi........ & untess you think otherwise, | am not planning
{o respond to Walt, | don't think

From:  Diane Adams/Fishkill/IBM

To:  Lisa Due/Somers/IBM@IBMUS

Ce:  Kelii-ann McCabe/Marlborough/IBM@IBMUS
Date:  08/16/2011 10:50 AM

Subject:  Fw: Transition and status reporting

Lisa, fyl.-...... & uniess you think otharwise, [ am not planning to respond to Walt. | don't think we should
be making any changes before this matier is looked into. Agree?

Diane M. Adams

Netezza Steady State HR Leader

508-382-8534

adamsd@us.ibm.com

- Forwarded by Diane Adams/Fishkill/IBM on 06/16/2011 10:48 AM --—--
From:Walter Tuvell/Mariborough/IBM

To:Diane Adams/Fishkill/IBM@IBMUS, Kelli-ann McCabe/Marlborough/IBM@IBMUS

Date:068/16/2011 10:44 AM

Subject:Re: Transition and status reporting

Well, it looks like the pissing contest yesterday might have had an effect on Dan's attitude, (Diane;
Kelli-ann can update you if she hasn't already.)

CONFIDENTIAL IBMI00D850
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There's just one problem: | believe it is infeasible for me to work for Dan. | put my full faith in him,
opening up from my previous PTSD, under his encouragement. He fully understood my total
vulnerability, yet he screwed me royally the first chance he got, without hesitation or reservation. | have
still not (nor do 1 expect [ ever will) receive an apology or explanation from him (or Fritz), unless the [ST
process forces it. | have no doubt in my mind that | will be constantly bombarded by him with
harassment and retaliation, ulimately being black-balled to the point where I'li be forced to leave due to.
hostile environment.

Sadly, | cannot not trust him, not even a little, and there's plenty of evidence to prove why.

Daniel Feldman---068/16/2011 10:25:10 AM-—Walt, | am seeking your independsnt perspective on the
transition.

From: Daniel Feldman/Marlborough/IBM

To:  Walter Tuvell/Marlborough/IBM@IBMUS

Cc Kelli-ann McCabe/Marlborough/IBM@IBMUS, Diane Adams/Fishkill/IBM@IBMUS
Date:  06/16/2011 10:25 AM

Subject:  Transition and status reporting

Walt,
| am seeking your independent perspective on the transition:

Once the transition is complete and you are able to demonstrate your command of the tools and
technologies that have been in use to date and to develop an independent view of their appropriateness
and efficacy you should be able to recommend changes or improvements. It is very important that |
have enough information to assess the state of the transition and that | be apprised of that state.

At this point it is important that you take full ownérship of the work; these are your projects and the
knowledge derived from them will have a profound impact on the success of our products in the

marketplace. Part of that ownership for a confributor of your seriority inciudes responsibility for drafting
and reporting against a schedule. The outline we developed on the whiteboard and that Sujatha
subseauently documented can function as the beginning of such a schedule. Please provide me by end
of day tomorrow & first draft for a detailed (one-day granularity) schedule for your work on the assigned
projects betwesn now and the beginning of your medical leave,

in addition, | would like to expand the scope of the work Sujatha had been doing and that you are now
responsible for to include a significantly increased analytic component, work that Garth Dickie (like you,
a PhD in Math) has been doing. | am hopeful that a collaboration between you and Garih will be
professionally rewarding and fruitful for you.

CONFIDENTIAL 1BMO0B505



Case 1:13-cv-11292-DJC Document 76-33 Filed 12/15/14 Page 4 of 4

-Dan.

Daniel J. (Dan) Feldman
Director, Netezza Performance Architecture
Software Group, Information Management

Phone:508 382 8480
E-mail: dfeldman@us.ibm.com

26 Forest St
Mariborough, MA 01752
United States

CONFIDENTIAL IBMO08508
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Re: [#
Walter Tuvell to: Lisa Due 06/23/2011 01:43 PM
Beo: walt.tuvell :

From: Walter Tuvell/Martborongh/IBM

To: Lisa Due/Somers/IEM

Beet walt.tuvell@gmall.com

Default custom explration date; 06/22/2012

Lisa, what you've written doesn't seem to map to what | was saying:

1. Sujatha wrote the 1-page doc | sent you, about the 4 projects that Sujatha had
been doing, that now I'm supposed to be pk:kfng up, not things I'm handing off to
her,

2. The stuff | handed off to her was in very good shape, because I'm very
organized, and | explained it to her In about an hour (of course that didn't get her
to understand the underpinnings, just enough to "push the button®, but at least
she was productive immediately). The opposite Is the case for the stuff she's
handing &off to me,

3. Her write-up was basically one-lina descriptlons, as you saw, NONE OF WHICH |
had any idea about previously. | have no ldea why you say "l know all the steps”, 1
ohbviously know NONE of the steps, because | know NOTHING of these projects of
Sujatha's,

-4 - Nevertheless, Dan tried to coerce me-Into writing a day-by-day 3-week-schedule,.
based on Sujatha’s 1-page doc, giving me one day to do It! ONE DAY' Yes, of
course, the "time frame is of concern™!

5. Yet, when | asked him what he wanted me to do, by giving me an example, he
couldn't do it, because he's never asked anyone to do such a thing before, And
I've never seen such a thing before elther, even though | do have very extensive
experignce. Without having any idea of what to do, and no example, it Is indeed
*impossible to succeed” ~ because anything | do, Dan can say It wasn't what he
wanted. Thatis harassment, pure and simple,

6. Anyene with an cunce of sense knows that such a scheduie (day-by-day, 3
weeks, starting from scratch on new technologies) is impossible anyway. When

It

an&appreaehes -an-unknown-technology-(not tementien#eﬂzhemﬂ%whav&ne—

idea the direction it's golng to take after the first step, So, if a 3-week schedule
were written, it would necessarlly have to be revised a!ready after the very first
step, In which case the abusive manager tells the employee they are In violation of
the schedule. | know this trick: it's called blackballing.

7. Finally, this so-called "transition" is something Dan and Fritz cooked up in secret
anyway, and shoved it down my throat, with no input from me whatsoever. It's not
a "transition® Just because Dan calis it that, 1t's punishment, perfod. Under the
clrcumstances, how am 1 supposed to cope? | have made It quite clear to HR that |
am nearly incapacitated now by recurrence of PTSD, Just as Dan knew 1 would be
(because we talked about [t, many times). | cannot now eat (because of stornach
oroblems caused by.this anxiety), | cannot sieep (because of lack of food, and

TUVELL(G00278




mind-spinning perseveration), | cannot concentrate (because of lack of sleep, and
Intrustve thoughts), and P've started seeing my psychological health-care
professlonals again about this problem, {ncluding psycho-medication. | have
begged HR to release from the grasp of the likes of Dan, yet I'm stl!] forced to be
here, more vulnerable than ever, and tortured bayond my ability to stand it. Isn't
there supposed to be some sort of policy against discrimination on the basls of
disablility, by forcing me to continue working with/for my tormentor (and if having
debllitating PTSD Isn't considered a disability, | don't know what is}? Yes, "rape®
Isn't too strong a word, even though it's not of the sexuval kind.

- Walt
| Lisa bue

Fram; Lisa Due/Somars/iBM

To: Walter Tovell/Mariborough/|IBM@IBMUS
Date: 06/23/2011 0110 PM

Subject: Re:

Walt, this looks like a very small project pian to me that you then will help map out
the activities under each bullet. This does not seem out of the realm especially if
you are the senior member (and obvicusly know all the steps) and Sujatha may
need guidance (you mentioned she Is not on your technical level). During a

L transition, this is not an "impossible- to- succeed” request because you have the

technical expertise to map the project out specifically. (I have seen/done many of
these myself,)

You may want to ask Daniel for an extension if the time frame Is of concern.

Regards,
Lisa Dua 19 Skyline Drive = =
Senior HR Partnsy/Case Manager Hawthome, NY 10532-1596 E &= SeE=
{BM CHQ Human Resourtes Unitad Statss of Ametica =T
HR Itegrated Services Team (IST)
Phone: +1-614-784-6177
e-mall; lisadua@us,ibm.com
| Walter Tuvell
Froms Walter Tuvell/Marlborough/IBM
To: Lisa Due/Somers/iEM@IBMUS
Date; 06/20/2011 1.0:59 AM
Subject:

Lisa, attache'd tt the very thin outline, all of which 1 had zero knowtedge about

previously, that Dan gave me 1 day to come up with a 3-week day-by-day
workplan forl

Given that neither [ nor anyone | know has seen anything remotely approaching
this kind of onerous task heretofore, If this Isn't harassment/bullying/blackballing,
then | don't know what Is. it is clearly Intended to be an impossible-to-succeed

TUVELL000279
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task.
{ would very much welcome an unblased third-party assessment of this,

- Walt

[attachment "SujathaMizar_ProjectStatus_061011.pdf" deleted by Lisa
Due/Somers/IBM] :

TUVELLG00280
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From: Lisa Due
To: Walter Tuvell
CC:
BCC: Daniel Feldman; John Metzger; Diane Adams; Kelli-ann McCabe; RUSSELL E MANDEL
Sent Date: 2011-06-29 16:03:17:000
Received Date:
Subject: *Confidential: Invastigation
Attachments: ‘

As you know, | was asked to conduct an investigation intoe concerns raised regarding your treatment by
your manager, Mr. Daniel Feldman.

| have completed my investigation and found that there was insufficient factual infarmation to support
your allegations.

Therefore, you should proceed to do your current assignment to achieve the results outlined in your FBC
goals. However, if you no longer wish fo continue in this role, you may apply for other positions within
IBM using the Global Opportunity Marketplace job system:
http://w3-01.ibm.com/hr/global/OppMarketplace. him!

If you choose to look for another job within IBM, you are required to perform your current job while you
pursue the search for a new role.

If you disagree with the findings of my investigaticn, you can engage Russell Mande!, HR Program
Director of Cancerns and Appeals, who will review whether the investigation was properly performed
under IBM's investigation guidelines. Again, you will be required fo perform your current assignment
while this review is pending.

Finally, given the investigation has concluded, it is no longer necessary for me to be copied on your
notes/correspondence.

Regards,

CONFIDENTIAL

Lisa Due19 Skyline Drive

— e m—p—

Senior HR Partner/Case ManagerHawihorne, NY 10532-1596

IBMODBZ83
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In The Matter Of:
Walter Tuvell vs.
International Business Machines, Inc.

Frederick C. Knabe
June 13, 2014

DoRr1s O. WoNG
As$SOCIATES, INC.

COURT REPORTERS

|50 Franklin St,, Boston, MA 02110
Phone (617) 426-2432
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Min-U-Script® with Word fndex




Case 1:13-cv-11292-DJC Document 76-36 Filed 12/15/14 Page 2 of 5

Volume I
Pages 1 to 158
Exhibits 1 - 12

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

— e e - - D m e m e L e - -y
WALTER TUVELL,
Plaintiff,
vs. - : Civil Action No.
: 13-¢v-11292-DJC
INTERNATTONAL BUSINESS
MACHINES, INC.,
Defendant.
. m m e e m e e e = e o oy

DEFPOSITION OF FREDERICK C. KNABE, a witness
called on behalf of the Plaintiff, taken pursuant to
the Federal Rules of Civil Procedure, before Daniel
P. Wolfe, Registered Professional Reporter and
Notary Public in and for the Commonwealth of
Massachusetts, at the Offices of Rodgers, Powers &
Schwartz LLP, 18 Tremont Street, Boston,
Massachusetts, on Friday, June 13, 2014, commencing
at 9:30 a.m.

PRESENT:

Rodgers, Powers §& Schwartz LLP
{By Robert S. Mantell, Esqg.)
18 Tremont Street
Boston, MA 02108
617.742.,7010; Fax 617.742.7225
rmantell@theemploymentlawyers. com
for the Plaintiff. '

Jackson Lewis P.C.
(by Joan Ackerstein, Esqg.)
15 Park Plaza
Boston, MA 02116
617.367.0025; Fax 617.367.2155
ackerstijl@jacksonlewis.com
for the bPefendant.

ALSC PRESENT: Walter Tuvell

Doris O. Wong Associates, Inc.
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Frederick C, Knabe - June 13, 2014

37

A. No.

Q. Do you recall whether the date of the
meeting was the same day that you met with Mr.
Feldman to discuss the graphics?

A. No, I don't recall that. In pérticular, it
is unlikely that they would have been in the same

day since my meetings with Mr. Feldman typically

'were in Marlboro and my expectation is that my

meeting to discuss the graphics would have been with
thé team in Cambridge. However, on occasion Mr.
Feldman did come to the Cambridge office. So I
don't know for sure whether it would have been that
same day.

Q. Do you have a present recollection of
complaining to Mr. Feldman about Mr. Tuvell's
failure to provide the graphics?

A. I do recall that I was frustrated that Mr.
Tuvell had not been able to produce the graphics for
this particular performance study.

Q. But my question is a little different,
which is do you have a recollection of making that
complaint to Mr. Feldman? Do you actually recall
doing that?

A, T recall a discussion with Mr. Feldman‘in

Doris O. Wong Associates, Inc,
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Frederick C. Knabe - June 13, 2014

38

his office to discuss Mr. Tuvell's performance.

0. I will ask you about that later.
A. Certainly.
Q. Your present recollection is it was a

meeting in person?

A. Yes.

Q. And it‘was in his office?

A, That's my recollection.

Q. And his office is in Marlboro?

Al Yes.

*Q. Given that you produced these graphics

yourself, at some point you must have gotten an
understanding that Mr. Tuvell was not going to
produce them; is that fair to say?

A, Mm—hmm .

Q. When did you learn that Mr. Tuvell was not

going to produce those graphics? You can't say

"mm—hmm,"' You have to say "yes" or "no."
A, Could you repeat the question or the
statement.

* (Question read)
A, Yes.
Q. When did you develop that understanding

that Mr. Tuvell was not going to prepare those

Doris O. Wong Associates, Inc.
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COMMONWEALTH OF MASSACHUSETTS)
SUFFOLK, SS. )

I, Daniel P. Wolfe,rRPR and Notary Public in and
for the Commonwealth of Massachusetts, do hereby
certify that there came before me on the 13th day of
June, 2014, at 9:34 a.m., the person hereinbefore
named, who was by me duly sworn to testify to the
truth and nothing but the truth of his knowledge
touching and concernihg the matters in controversy
in this cause; that he was thereupon examined upon
his oath, and his examination reduced to typewriting
under my direction; and that the deposition is a
true reéord of the testimony given by the witness.

I further certify -that I am neither attofney or.
counsel for, nor related to or employed by, any
attorney or counsel employed by the parties hereto
or financially interested in the action.

In witness whereof, I have hereunto set my hand
and affixed my notarial seal this 24th day of June,

2014,

V4

Notary Public

Commission expires 8/26/2016

Doris O. Wong Associates, Inc.
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Walter Tuvell vs.
International Business Machines, Inc.

Victoria A. Vasquez, R.N., F.N.P.
April 14,2014
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COURT REPORTERS
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Volume T
Pages 1 to 145
Exhibits 1 to 4

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

- - — — - - -~ o e o - Loy
WALTER TUVELL,
Plaintiff,
vs. + C.A. No, .

13-CV-11292-DJC

INTERNATIONAL BRUSINESS
MACHINES, INC.,
Defendant.
— m - - - — - - - - - - Loy

DEPOSITION OF VICTORIA A. VASQUEZ, R.N.,
F.N.P., a witness called on behalf of the Defendant,
taken pursuant to the Federal Rules of Civil
Procedure, before Ken A. DiFraia, Registered
Professional Reporter and Notary Public in and for
the Commonwealth of Massachusetts, at the Offices of
Jackson Lewis P.C., 75 Park Plaza, Boston,
Massachusetts, on Monday, April 14, 2014, commencing
at 10:06 a.m.

PRESENT :

Rodgers, Powers & Schwartz LLP
(by Robert S. Mantell, Esg.)
18 Tremont Street, Boston, MA 02108,
RMantell@TheEmploymentLawyers.com
617.742,7010, for the Plaintiff.

Jackson Lewis P.C.
(by Joan Ackerstein, Esqg.)
75 Park Plaza, Boston, MA 0211se,
ackerstijjacksonlewis.com
617.367.0025, for the Defendant.

ALSO PRESENT: Walter Tuvell

* ok ok ok ok

Doris O. Wong Associates, Inc.
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Victoria A. Vasquez, R.N., F.N.P. - April 14, 2014

128

Q. Did you rule out organic causes?

A. I did.

Q. Another assessment was short of breath,
decreased exercise tolerance while running without
chest pain?

A, Yes.

Q. In the Plan you put "Brief review of
possible medication chdices;" What is "RT0l1 week to
discuss medication"?

. Return to office in one week to discuss
medication after the labs were in.

Q. And we did see before the note from August
of 2010,

A. Yes.

{Document marked as Vasquéz
Exhibit 2 for identification)
0. Ekhibit 2 is an IBM Medical Treatment

Report Form: Is this youf signature that appears at
the bottom of this page?

A. (Examines document) Yes.

Q. If you look at the portion that says "To be
Completed by FEmployee" at the top of the page, was
that completed by Mr. Tuvell?

AL, Presumably.

Doris O. Wong Associates, Inc.
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Q. But everything below To be Completed by the

Healthcare Provider is your handwriting?

A. Yes.
Q. On the second page everything below Areas
of Functioning —-- actually below Rating Impairment

is your handwriting?
A. Yes.
Q. So where it says, Rating "Impairment 4,

serious impairment," you did that?

AL Yes.

9] And you did all the other circles below?
AL Yes.

Q Where it says, "Overall impairment rating

0 to'5," you rated him a 4. That's vyour

handwriting?
Al Yes.
0 And that's your siénature below that?
A, Yes.
Q Now, this is the form that you completed

with Mr. Tuvell and his wife in your office on
August 15th?

A, Yes.

Q. And thé diagnosis you listed was sleep

disorder and stress reaction?

Doris O, Wong Associates, Inec.
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A, Yes.

Q. You indicated that Mr. Tuvell was taking
paroxetine, 30 milligrams?

Al Half a Eablet.

Q. And that you were going to see him in four
weeks?

A, Yes.

Q. Where it says, "Work Ability: 1Is the
employee totally impaired for work," you wrote
"Yeg™"?

A, Yes.

Q. And that was your belief on August 15th?

A. Yas.

Q. Then you wrote that the total impairment
began on 8/15/11; is that correct?

A, Yes.

Q. And you wrote "Unable to get adequate rest

to be . able to function at his job responsibilities";
that's what you wrote?

A. Yes.

Q. Then on the next page, Activities of daily
living, you rated Mr. Tuvell a severe impalrment in
sleep and social and recreational activities, do you

see that?

Doris O. Wong Associates, Inc.
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Q.

Yes,
And you believe that to be accurate?

Yes.

131

Under Social Functioning, you rated him a

severe impairment for get along with others without

behavidral extremes; initiate social contacts,
negotiate and compromise;
participate in group activities,
A,
Q.
A.
Q.

concentration, persistence, you rated him a 4,

Yes.
And that was your view at the time?
Yes.

Under the next category of Thinking,

is serious impairment, on maintain attention,

and interact and actively

do you see that?

which

concentration on a specific task and complete in a

timely manner; on Judgment. On both of those you

rated a 4; is that correct?

A,

Q.

Yes.

You also rated him a 4 on ability to

initiate decisions and perform planned activities?

A,

Q.

Yes.

On Adaption to Stress, you rated him a 5,

severe impairment, on manage conflicts with others,

negotiate, compromise?

Doris O. Wong Associates, Inc.
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A. Yes.

0. And you rated him a 4, which is a serious
impéirhent, on set realistic goals, has good
autonomous Jjudgment?

A, Yes.

{Document mafked as Vasquez
Exhibit 3 for identification)

Q. Exhibit 3 is a photocopy of another Medicél
Treatment Report Form for IBM which appears to be
signed by you on 9/7/11. Do you see your signature
at the bottom qf the page?

A, (Examines document) Yes.

Q. And is that your signature?

A. Yes.

Q. To be Completed by Employer, that section

- is not your handwriting? That's Mr. Tuvell's?
A, Yes.
Q. But everything below To be Completed by the

Healthcare Provider is your handwriting?

A, Yes.

Q. Then on the next page, evérything below
Rating Impairment is your handwriting?

A. Yes.

Q. The diagnosis that you list is sleep

Doris O. Wong Associates, Inc.
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disorder and stress reaction?

A. Yes. |

Q. You indicate that Mr. Tuvell is still on
paroxetine, 30 milligrams?

A, Yes.

0. You indicate as to his work ability that he
was totally impaired for work?

A, Yes.

0. And that was your view at the time?

A, Yes.

Q. Then underneath you write "Sleep is still a
major impairment. Patient is in psychotherapy to

help his acute stress, this ongoing”; is that what

you wrote?

A, Yes.

Q And that is your signature at the bottom?
A. Yes,

Q

Then on the next page, you rated Mr. Tuvell

a 4, serious impairment, in social and recreational

activities?
A. Yes.
Q. You also rated him a b5 in interact and

actively participate in group activities?

A Yes.

Doris O. Wong Associates, Inc.
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Q. You rated him a 4 in get along with others
without behavioral extremes and initiate social
contacts, negotiate and compromise?

A, Yes.

Q. Then you rated him a 5, severe impairment,
in manage conflicts with others, negotiate,
compromise; and set realistic goals, has good
autonomous Jjudgment?

A, Yes.

Q. And the overall impalrment rating you gave

him was 3 to 4, between a moderate impairment and a

serious impairment?

A. Yes.
Q. That was your professional view at the
time?
A. Yes.
(Document marked as Vasquez
Exhibit 4 for identification)
Q. Exhibit 4 is another IBM Medical Treatment

Form dated 10/14/11. Everything on the front page
below.To be Completed by the Healthcare Provider is
your handwriting?

A, Yes.

Q. On the second page, everything below Rating

Doris O. Wong Associates, Inc.
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COMMONWEALTH OF MASSACHUSETTS)
SUFFOLK, S58. )

I, Ken A. DiFraia, RPR and Notary Public in and
for the Commonwealth of Massachusetts, do hereby
certify that there came before me on the 1l4th day of
April, 2014, at 10:06 a.m., the person hereinbefore
named, who was by me duly sworn to testify to the
truth and nothing but the truth of her knowledge |
touching and concerning the matters in controversy
in this cause; that she was thereupon examined upon

her oath, and her examination reduced to typewriting

‘under my direction; and that the deposition is a

true record of the testimony given by the witness.

I further certify that I am neither attorney or
counsel for, nor related to or employed by, any
attorney or counsel employed by the parties hereto
or financialiy interested in the action.

In witness whereof, I have hereunto set my hand
and affixed my notarial seal this 28th day of April,

2014.

Notary Public

Commission expires 3/11/2016

Doris O. Wong Associates, Inc,
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Case 1:13-cv-11292-DJC Document 76-4 Filed 12/15/14 Page 1 of 8

Volume I
Pages 1 to 143
Exhibits 1 to 21

UNITED STATES DRDISTRICT CQURT
DISTRICT OF MASSACHUSETTS

- - - - - - e o - - - -y
WALTER TUVELL,
Plaintiff,
vs. : Civil Action No.
13-¢cv-~11292-DJC
INTERNATIONAL BUSINESS
MACHINES, INC.,
Defendant.
e D m — e e - - - - - -y

Deposition of B. STEWART SNYDER, III, M.D.,
witness herein, called for examination by counsel
for the Plaintiff in the above-entitled matter,
pursuant to notice and the Federal Rules of Civil
Procedure, the witness being duly sworn by Lisa A.
Wheeler, Registered Professional Reporter, Certified
Realtime Reporter, and Notary Public in and for the
State of North Carolina, taken at Jackson Lewils,
P.C., 1400 Crescent Greeth, Cary, North Carolina, at
10:03 a.m., on March 19, 2014, and the proceedings
being taken down by Stenotype by Lisa A. Wheeler and
transcribed under her direction.

PRESENT:

On behalf of the Plaintiff:
ROBERT S. MANTELL, ESQ. {(By phone)
Rodgers, Powers & Schwartz
18 Tremont Street
Boston, Massachusetts 02108
{(617) 742-7010
rmantell@theemploymentlawyers.com

{Continued)
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Case 1:13-cv-11292-DJC Document 76-4 Filed 12/15/14 Page 2 of 8

B. Stewart Snyder, II1, M.D. - March 19, 2014

79

1 0. Okay. Now was there, in fact, a meeting

2 with the HR.—— with HR and team?

3 Al Yes.

4 Q. Okay. When did that meeting take place?

5 A, I do not remember the exact date.

3 Sometime in that time frame of middle of September

7 2011.

8 0. And who was present at that meeting?

9 A. I don't remember everybody that was there
10 but we did have IBM legal there sc it's privileged.
11 Q. I see. Do you remember the name of the
12 lawyer?

13 A, No, I don't. I suspect it was an attorney
14 that we worked with guite a bit named Larry Bliss,
15 but I can't be absoclutely certain of that.

16 Q. Okay. And was everycne else at that

17 meating an IBM employee?

18 A. I believe so.

9 O Can—vyougoto Exhibit -6 please:

20 (SNYDER EXHIBIT &, E-mail String,

21 10/4/2011, Subject: Tuvell, was

22 marked for identification.)

23 MR. PORTER: The witness has been handed
24 Exhibit 6. He's goling to review it and then let you

Doris O. Wong Associates, Inc,
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1 know.

2 A. Okay. I1've reviewed it.

3 Q. Do you recognize this document?

4 AL Yes.

5 o. What is this document?

6 A Another string cf e-mails.

7 O. Did you write the e-mail at the top of the
8 first page of Snyder Exhibit 672 |

9 A Yes.

10 Q. And when did you write that e-mail?

11 L. October 4th, 2011.

12 Q. And wheo did you write that e-mail to?

13 A. Kathleen Déan.

14 Q. Ckay. And is it fair to say that ycu had
15 read the other e-mails attached te this and on ——- on
16 subsequent pages when you sent that e-mail?

17 A. Yas.

18 Q. Now going to the last page, 4307 —-

19 B Okay
20 Q. -—- and it starts on the previous page and
21 then goes to the last ?age, is it fair to say that
22| that was an e-mall that you wrote?

23 A, Yes.

24 Q. And who did you write that e-mail to?

Doris O. Wong Associates, Inc.
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Kathleen Dean.

1 A.

2 0. And when did you write that e-mail?

3 A. October 4th, 2011.

4 Q. And it says -~ do you ~- on‘the last page
5 it's -« do you see where it says, Just wondered 1f
6 you had heard anvthing further on this case, any

7 more epistles to Sam, et al.

8 Do you see where —-—- where 1t says that?

5 A. Yes.

1C Q. Did yvou write that?

11 A. Yes.

12 Q. What did you mean to convey when you used
13 the word epistles?

14 A. Just had he written anything else Lo Sam.
15 Q. Is that a word you —-- you ofteﬁ use in the
16 workplace®?

17 A. Not infrequently.

18 Q. Who -- who were you referring to when yoﬁ
19 talked about Sam?

20 A. Sam Palmisano, the CEO at that time.

21 Q. Now going to 4305 which I believe is the
22 third page of Exhibit 6 —--

23 A. Okay.

24 Q. —-— there's an e-mail from‘Ms. Dean to

81
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1| Mr. Tuvell dated September 21st, 2011, correct?

2 A Yes.

3. Q. It says in the first sentence of that

4 e-mail, after consulting with our IBM physician

5 please have your licensed social worker, LSW,

6| complete the attached MTR form.

7 Do you see where 1t says that?

8 Al Yes.

9 Q. Is it fair to say that this statement

10 reflects a change of heart that a -- a specialist
11 was required to sign the MTR?

12 MR. PCORTER: OCbjection to the form,

13 FA Yes.

14 Q. And are you the M -- IBM physician that Ms,
15 Dean refers to in this sentence?

16 Al As far as I know, yes.

17 Q. And did you, in fact, tell Ms. Dean that
18 the signature of a licensed social worker would be
19 sufficienton the MTR?

20 A Yes. |

21 Q. bnd when did you tell Ms. Dean that?

22 A, I'm not certain but probably withinrthe
23| preceding few days before this e-mail.

24 Q. And why did yéu change vyour mind?

Doris O. Wong Associates, Inc.
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1 A. I didn't see that it was productive to

2 continue to try and get him to see a psychiatrist

3 because 1t was becoming cobvious that he had no

4 interest in doing that and we just elected to go

5 ahead and certify his STD regardless as long aé we

6 continued to get input from a -- a healthcare

7 provider that has expertise in psychiatric problems.
8 Q. Did ycu make any inguiry with respect to

9 Mr. Tuvell's licensed social worker, her competence

10 or qualifications?

11 A. No.

12 Q. Did you consult with anyone concerning your
13 change of heart?

14 A. Not that I can recall.

15 Q. Did anycone instruct yoﬁ to change the .

16 ;equirement that a specialist sign the MTR?

17 A, Not that I can recall.

18 Q. So it was your decision?

19 A~ Far-as-I-can-recall, ves:

20 Q- Now going to the e-mail above that on

21 4305, this is an e-mail from Mr. Tuvell to Ms. Dean,
22 correct?

23 A. Yes.

24_ Q. Okay. And geoing to the third paragraph of

Doris O. Wong Associates, Inc.
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1 4305 it says, also, you mention October 17th but

2 currently the abusive CNA process i1s requiring me to
3 report back to work under Dan Feldman and I don't

4 believe that will be possible as attested to by my
5 physician and LSW.

6 Do yvou see where it says that?

7 A, Yes.

8‘ Q. Is it fair to say you understood

9 Mr. Tuvell's position was that he was medically

10 unable to return to work under Dan Feldman?

11 MR. PORTER: Objection to the form.

12 Al That was not my understanding.

13 Q. What was your understanding?

14 A. My underétanding that —-- was that he had a
15 psychiatric condition and he was not able to return
16 to work because of that condition. The nature and
17 scurce of that condition, especially the reason for
18 it, whether it had anything to do with Dan Feldman
18- or net;—I'mnet—--I'm-not-saying-anything -about -
20 that here, okay? Those are -- those ~- I -- T don't
21 agree with what you Just asked.

22 Q. I'm -- all I'm asking you is your

23 understanding of Mr. Tuvell's position.

24 A. I understand that his positicon —-— he

Doris O. Wong Associates, Inc,
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1 CERTIFICATE OF REPORTER

2

3 STATE OF NORTH CAROLINA )

4 COUNTY OF CABARRUS . )

5 I, LISA A. WHEELER, RPR-CRR, the officer

6 before whom the foregeoing deposition was taken, do

7 hereby certify théf the witness whose festimony

8 appears in the foregoing deposition was duly sworn

9 by me; that the testimony of said witness was taken
10 by me to the best of my ability and thereafter

11 reduced to typewriting under my direction; that I am
12 neither counsel for, related to, nor employed by any
13 of the parties to the action in which this

14 deposition was taken; and further, that I am not a
15 relative or employee of any attorney or counsel

16 employed by the parties hereto, nor financially or
17 otherwise interested in the outcome of the action.
183 This, the 26th day of March, 2014.

19 |
20 LISA A. WHEELER, RPR-CRR

21 Notary Public in and for

22 County of Cabarrus

23 State of North Carclina

24 Netary Public Number 19981350007

Doris O. Wong Associates, Inc.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
WALTER TUVELL, )
)
Plaintiff, )

) C. A. No. 13-¢v-11292-DJC
)
V. )
)
INTERNATIONAL BUSINESS MACHINES, )
INC,, )
)
Defendant. )
)

PLAINTIFE’S RULE 26 DISCLOSURE STATEMENT
Plaintiff Walter Tuvell hereby submits his Rule 26 Disclosure Statement.
L Persons Likely to Have Discoverable Information Relevant to the Claims

a. Fritz Knabe has knowledge of discrimination against and harassment of Plaintiff,
as well as Plaintiff’s qualifications;

b. Daniel Feldman has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff, as well as Plaintiff’s qualifications;

c. Russell Mandel has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff;

d. John Metzger has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff;

e. Lisa Due has knowledge of discrimination against and harassment of Plaintiff

Plaintiff’s requests for reasonable accommodation, and retaliation against
Plaintiff,
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f. Larry Bliss has knowledge of discrimination against and harassment of Plaintiff,
Plaintiff’s requests for reasonable accommodation, and retaliation against
Plaintiff;

2. Diane Adams has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff;

h. Kathleen Dean has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff,

i, Christopher Kime has knowledge of discrimination against, retaliation against,
and harassment of Plaintiff;

] Kelli-ann McCabe has knowledge of discrimination against and harassment of
Plaintiff, Plaintiff’s requests for reasonable accommodation, and retaliation
against Plaintiff}

k. Sujatha Mizar has knowledge of harassment of Plaintiff and discriminatory
treatment,

L. Al Pfluger, Nurse at IBM, knowledge of Plaintiff’s disability;
m. Steve Lubars, witness to Knabe’s yelling at Plaintiff

n. Rich Title, witness to Knabe’s yelling at Plaintiff,

o. Jeff Keller, witness to Knabe’s yelling at Plaintiff,

p. Huamin Chen, witness to Knabe’s yelling at Plaintiff

q. Joe Shkolnik has knowledge that Mr. Feldman knew that Plaintiff did not use
Windows or Excel.

r. Felix Santiago has knowledge that Mr. Feldman knew that Plaintiff did not use
Windows or Excel.

8. Larry Lutz has knowledge that Mr. Feldman knew that Plaintiff did not use
Windows or Excel.

t. Ashish Deb has knowledge that Mr, Feldman knew that Plaintiff did not use
Windows or Excel.

u. Sam Palmisano, has knowledge of Plaintiff’s complaint(s) and IBM’s response;
\ Virginia Rometty, has knowledge of Plaintiff’s complaint(s) and IBM’s response;

W, Steve Mills, has knowledge of Plaintiff’s complaint(s) and IBM’s response;
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X. Randy McDonald (HR), has knowledge of Plaintiffs complaint(s) and IBM’s
response;

y. Robert Weber (Legal) , has knowledge of Plaintiffs complaint(s) and IBM’s
response;

Z. Richard Kaplan (Chief Trust and Compliance Officer), has knowledge of
Plaintiff’s complaint(s) and IBM’s response;,

aa. Lynea St. Pier (Confidentially Speaking Ombudsperson), has knowledge of
Plaintiff’s complaint(s) and IBM’s response;

bb.  Arvind Krishna, has knowledge of Plaintiff’s complaint(s) and IBM’s response;
cc.  Robert LeBlanc, has knowledge of Plaintiff’s complaint(s) and IBM’s response;

dd.  Victoria Vasquez, last known address Middlesex Family Practice PC, 46 Woburn
St., Reading, MA 01867, nurse practitioner who signed some of Plaintiff’s MTRs

ee. Frank Guastella Anderson, 70A Tunction Square Dr., Concord, MA 01742, 978
371-7474, has knowledge of Plaintiff’s disability.

ff. Stephanie Ross, 742 Mass. Ave., Arlington, MA 02476, 781 646-6640 has
knowledge of Plaintiff’s disability, requests for reasonable accomimodation, and
emotional distress stemming from Defendants’ conduet.

gg.  Steve Frazier, 384 South 400 West, Suite 200, Lindon UT 84042, 571 314-4737,
retaliation against Plaintiff with respect to treatment of his computer.

hh.  Linda Tuvell, Plaintiff’s spouse, concerning emotional distress.

1I. Documents That The Plaintiff May Use to Support His Claim

On or about July 25, 2012, Plaintiff provided Defendant with two thumb drives
containing responsive materials, including without limitation documents marked TUVELL]-
1516. In addition, Plaintiff hereby provides Defendant with additional documents labelled
TUVELLI1517-1526. Finally, Plaintiff may use position statements provided by IBM and
individual Respondents to the MCAD, which are already in Defendant’s possession.

III.  Computation of Damages

Plaintiff will seek [1] back pay and benefits, from the commencement of his short term
disability leave until March 12, 2012; [2] emotional distress damages, which will be determined
by a jury; [4] punitive damages, which will be determined by a jury; [5] pre- and post judgment
interest, at both the State and Federal rate, whichever is higher; [6] attorneys fees and costs,
which are continuing.

Plaintiff believes that his lost salary to be approximately $21,510.
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IV. Applicable Insurance Agreements

None.

The Plaintiff
By his attorneys,

CERTIFICATE OF SERV .
wmﬁ:ﬂﬂmwdmmﬁ;mnm b ’/%//Z)
/:2;32 e b wchoter gy R obert S, Mantell
iz

S ) BBO# 559715

Rodgers, Powers & Schwartz LLP

18 Tremont Street, Suite 500

Boston, MA 02108

(617) 742-7010, ext. 305

fax (617) 742-7225
rmantell@theemploymentlawyers.com

Tuvell rule 26 disclosure
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UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
)
WALTER TUVELL, )
)
Plaintiff, )
) C. A, No. 13-cv-11292-DIC
)
V. )
)
INTERNATIONAL BUSINESS MACHINES, )
INC., ' )
)
Defendant. )
)

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL

A, PRELIMINARY STATEMENT

This is an action in law and equity for damages and other relief based on
retaliation, handicap discrimination, failure to reasonably accommodate, harassment, and
other forms of employment discrimination, This case is brought pursuant to G.L. ¢,
151B, §§ 4(1), 4(16), 4(4), 4(5), other statutory provisions and tort claims,

B. PARTIES TO THE ACTION

1. Mr. Walter Tuvell, Plainiiff, is & White male, born in 1947, He has a BS from the
Massachusetts Institute of Technology, and a PhD from the University of €hicago, both
in Mathematies, ITe has had & long, diverse and successful career of nearly thirty years as
an architect/designer/developer in the field of computer software,

2z Defendant International Business Machines, Ine(IBM)-is-a-corporation with-ene

or more places of business located in Massachusetts, including in Cambridge and
Marlboro, Massachusetts, At all times relevant, Defendant had and has more than six
employees, and thus is an “employer” as defined in G.L. c. 151B, § 1(5).

3. M. Russell Mandel was and is IBMs Director of the Concemns and Appeals
Program, within the Fruman Resources organization.

-4, Mr. Daniel Peldman is an employee of IBM,
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5. M. Fritz Knabe was once, but is no longer, an employee of IBM.
C. JURISDICTION AND VENUE

6. All jurisdictional prerequisites to a civil action have been met. On ot about
March 12, 2012 and September 18, 2012, M. Tuvell filed charges of discriminatior: with
the Massachusetts Commission Against Disctimination, On or ghout February 19, 2013,
the EEOC issued Right to Sue letters for the claims raised herein,

7. Venue in this Court is proper pursuant to G.L. c. 151B, § 9,92,
D.  FACTUAL ALULEGATIONS

8. M. Tuvell joined Netezza Cotpotation on Novernber 3, 2010, working in the
Performance Architecture Group under Dan Feldman. M. Tuvell also reported in dotted
line faghion to Fritz Knabe,

9. In or ebout January 2011, IBM acquired Netezza, and Mr. Tuvell, Mr. Feldman
and Mr. Knabe became employees of IBM.,

10, Mr. Tuvell is 2 qualified disabled individual under the Americans With
Disabilities Act, and its Massachusetts counterpart, G.L. ¢, 1518, § 4(16). Mr. Tuvell
suffers from Post-Traumatic Stress Disorder (PTSD), He was diagnosed with PTSD in or
about 2001, which remains his primary diagnosis, and has also been diagnosed with
Acute Stress Reaction Adjustment Disorder with Mixed Anxiety and Depression, Mr.
Tuvell has been treated with psychotherapy and medication to treat hig illness.

11, During infermittent, episodic periods of time in which Mr. Tuvell’s condition is in

its acute phase, his sleep is limited fo approximately two hours per night, he cannot eat,

and he experiences beightened anxiety, During these periods of time, Mr., Tuvell

experiences very severs emotional reactions to adverse actions. Mr. Tuvell experiences

flashbacks cansing him to dwell upon and re-experience extremely stressfil experiences

from his past, Mr. Tuvell, when in the grip of this all-consuming fear and anxiety, is

unable to work! He becomes a victim of obsessive thoughts. Mr. Tuvell, in this

condition, becomes fearful that he will be attacked, psychologically. To be clear,

however, althongh Mr. Tuvell experiences a sense that he is in profound danger, he has ‘

never threatened-or acted-ovit violently against-anyone in response; and hias rover had any

inclination to do'so, In its untreated form, Mr. Tuvell’s medical impairments would be
completely debilitating in times of severe stress. '

12, Beginning in December 2010, Mr. Feldman was notified of Mr, Tavell’s
disability, through observations of Mr, Tuvell’s demeanor, and through discussions in
which Mr, Tuvell described his challenges. Mr. Feldman understood M, Tuvell’s
pofential for extreme anxiety and sensitivity in the context of an abusive workplace
environment, and the diagnosis of PTSD, :
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13, IBM required Mr. Tuvell and its other employees to report unlawful conduct.
IBM’s written policies, and contractual obligation to Mr. Tuvell, requires IBM to fully
and fairly investigete internal complaints brought to its attention by Mr. Tuvell, and to
fairly and ressonably resolve such complaints. IBM’s written policies, and contractual
obligation to Mr. Tuvell, also requires IBM to fully investigate, and fairly respond to
requests for reasonable accommodation of handicap.

14, On or about May 18, 2011, Mr, Knabe asserted to Mr. Feldman, in Mr, Tuvell's
absence, that Mr. Tuvell had failed to produce that day certain Excel graphics as
instructed. These assettions were entirely false, In fact, Mr. Knabe had not instructed
M. Tuvell to produce any work at all that day, much less produce any Excel graphics,
Later in the day, Mr. Feldman reported Mr, Knabe's acousation to Mr, Tuvell, and
supported Mr. Knabe's accusation, dismissing Mr. Tuvell's protests. Mr. Knabe's and
Mr. Feldman's conduct constitutes harassment based on sex, age, and/or race,

15.  On June 8, 2011, Mr., Knabe yelled loudly at Mr. Tuvell in front of co-workers,
asserting that Mr, Tuvell failed to produce certain specified work items that day as
ordered, These assertions were entirely false, In fact, Mr, Knabe had ordersd Mz, Tuvell
to produce certain different specified work items that day, and Mr. Tuvell had indeed
produced these latter work items that day, as Mr, Knabe was already fully aware, Mr,
Knabe's conduct constitutes harassment based on sex, age and/or race, On June 10, 2011,
Mr. Knabe acknowiedged in writing that he had indeed raised his voice at Mr. Tuvell,

16. M. Tuvell spoke to Mr, Feldman about Mr. Knabe's May 18 and June 8 conduct,
and repeatedly disputed Mr, Knabe’s (and now Mr, Feldman’s) false assertions that he
had failed to provide responses to work assignments. These conversations constitute

. protected activity under ¢. 151B, Mr. Feldman responded with psychological abuse,
reflexively taking Mr, Knabe’s side in the conflict without basis, refusing to give Mr,
Tuvell credence, refasing to investigate into the matier, refusing to respond to Mz.
Tuvell’s repeated inquiries for more detail concerning his alleged misconduct, and
refusing Mr. Tuvell’s repeated requests for a three-way meeting with Mr, Feldman and
Mr. Knabe to clear the air and fo madle plain what Mr. Tuvell’s work expectations had
actually been, Mr, Feldman’s conduct and omissions constituted harasstment based on
disability and/or retaliation based on Mr. Tuvell’s protected activity,

" 17.  OnTune 10, 2011, Mr, Tavell met with Mr, Peldman, who reported having met

7 with Mr. Knabe the previous day, M, Feldman asserted that it was now too late to try
patching over the difficulties with Knabe, and that Mr, Tuvell and Mr, Knabe could no
longer work together. Mr. Feldman indicated that Mr. Knabe called Mr, Tuvell a bully
and a liar, which was a false statement. Mr, Knabe’s comments constitute harassment
motivated by retaliation, age, gender and/or racial discrimination,

18.  Mir, Feldman demoted Mr, Tuvell from the highest lovel work within the
Performance Architecture group to the lowest, Mr. Feldman required Mr, Tuvell to
switch job assigrments with Ms, Sujatha Mizar, a woman of East Asian hetitage, who
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was far under forty years of age, This demoction constituted both harassment and a
tangible job action, based on retaliation, handicap, age, gender and/or race,

19, Mr. Tuvell was far more qualified for the high-level job assignment taken over by

Ms. Mizar, as he hag a PhD, and she does not, and he had decades of much more relevant
expetience.

20.  OnJune 12, 2011, Mr. Feldmen required that all of Mr. Tuvell’s farther
communications with him must be made in the presence of Human Resources
representatives, citing Mr. Tuvell’s filing of a complaint, and Mz, Feldman’s knowledge
-of Mr. Tuvell’s prior history of a single, successfirt ADR proceding with a prior
employer. Mr. Feldman’s unilateral imposition of this stringent, and unjustified
workplace limitation constitutes a tangible adverse action and/or harassment based on
retaliation, disability, age, gender and/or race, In addition, after months of addressing
Mr. Tuvell as “Walt,” Mr. Feldman addresses his June 12, 2011 e-mail to “Dr. Tyvell,”
This change of tone further supports & claim of a hostile work environment based on
reteliation, disability, age, gender and/or race, :

- 21, OnJune 13, 2011, Mr. Tuvell met with Ms. Kelli~ann McCabe, HR
Representative, and on Fune 14, 2011, Mr. Tuvell e-mailed Ms. McCabe. Mr. Tuvell
complained about the harassment that he was experiencing from Mk, Knabe, and these
communications are protected conduct nnder the ADA and ¢, 151B. Furthermore, Mr.
Tuvell informed Ms, McCabe during these communications that he had PTSD, and
placed IBM on further notice that he had a disability.

22, Onor about June 15, 2011, Mr, Feldman demands that Mr. Tuvell submit a report
on the transition of work between Mr. Tuvell and Ms, Mizar, despite the fact that Mr.
Tuvell had nothing to add to the report that Ms. Mizar had already submitted on the same
subject. This conduct helps to constitute a hostile work environment based on handicap,
retaliation, age, gender and race, On one or more earlier occasions in November-
December 2010, prior to Mr, Tuvell’s complaint, Mr. Tuvell inadvertently failed to file
one or more weekly reports to Mr. Feldman, but Mr. Feldman did nothing in response.

23, Onorabout June 15, 2011, M, Tuvell complains to Mr, Feldman, Ms, McCabe
and Ms. Diane Adams that the requirement for duplicative transition reports constitutes
continued harassment, and Mr, Tuvell again complains that he is being subjected to age,

race and gender discrimination, as well as retaliatory harassment, This communication

constitutes protected activity nnder ¢, 151B and the ADA.

24, On Ju:ne 16, 2011, at 10:44 AM, Mr. Tuvell communicates with Ms, Adams and
Ms, McCabe, again referencmg his PTSD and his vulnerability to harassment, and states
that it 15 becoming unfeasible for him to continue working with Mr. Feldman, due to fears
of future harassment. At 3:47 PM the same day, Mr. Tuvell requests the reasonable
accommodation of being removed from Mr, Feldman’s managerial oversight. On this,
and many subsequent occasions, some of which will be noted in this cornplaint, M.
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‘Tuvell identifies himself as someone with a disability, and that his disability prevents Mr.
Tuvell from confinuing to work with Mr, Feldman.

25, OnJune 16, 2011, at 3:58 PM, Mr. Tavell informs Ms. Adams that the idea of
continuing to work with Mr. Feldmen is making him foel sick. This communication is
protected under G.L. ¢. 151B and the ADA,

26, OnJupe 16, 2011, Mr, Feldman requires, on one day’s notice, that Mr. Tuvell
independently (without consulting others) establish a detailed, daity schedule for the next
three upcoming weeks on all four projects that he is taking over for Ms, Mizer, baged
solely on Ms, Mizer’s short “one-line” deseriptions of her projects. Mr, Tuvell is still on
& learning corve with respect for the new projects, and has never set 2 daily schedule for
three weeks in the future, let alone for unfamiliar projects, Mr. Tuvell requests an
example of sach a schedule from Mr. Feldman, but none is forthcoming, All of this
congtitutes continuing harassment based on handicap, retaliation, age, gender and/or race.

27.  Onluze 17,2011, Mr, Tuvell complains of continuing harassment to Mr.
Feldman, Ms. McCabe and Ms. Adams. Mr, Tuvell also complains of the fact that he is
being undermined professionally, as his important contributions are being taken over by
Ms, Mizat, placing her in the position of getting the credit for his ideas and work, This
communication is protected conduct under G.L. ¢, 151B, and the ADA.

28, On June 23, 2011, Mr. Tuvell complains about continuing harassment and
discrimination, and notes that the harassment/discrimination has exacerbated his medical
symptoms, and that he is nearly incapaciteted by PTSD, a disability known to Defendant,
Mr, Tuvell requests that his disability be accommodated by having him work for
someone other than Mr. Feldman, This communication is protected conduct vnder G.L,
¢, 151B, and the ADA, both as opposition to discrimination and as a request for
reasonable accommodation,

28, On various occasions, including June 24, 2011 and June 28, 2011, Mr. Tuvell
requests job modifications such that he no longer must interact with Mr. Feldman, as a
reasonable accommodation to his disability. Mr, Tuvell notes that suchan
accommodation would be a preferable reasonable accommedation to the grant of
disability Jeave. Such commmications constitute protected conduct under the ADA and
¢, 151B, and reptesent requests for reasongble accommodation,
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30.  OnJune?27,2011, Mr. Tuvell complains of discrimination, harassment, and
retaliation, hased on Mr. Feldman’s directive thiet Mr, Tuvell independently draft a
detailed, day-by-day, three week schedule involving four new technology projects on one
day’s notice, Mt, Feldman had never required such a schedule of Mr. Tuvell previously.
On information and belief, Mr. Feldman did not demand that Ms. Mizar, who took over
Mr. Tuvell's project, provide a similar plan.

31, OnJune 28,2011, Mr, Tisvell twice complains that working with M. Feldman,
and the constant harassment is destroying Mr. Tuvell’s health, that he does not fec] safe
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around Mr, Feldman, and requesting the accommodation of being assigned away from
Mr. Feldman, These communications are protected conduct under G.L. c. 1518, and the
ADA, and represent requests for reasonable accommodation to be sepatated from M,
Feldman, On these occasions, as well as the many other times when Mr, Tuvell sought
sirmilar relief, IBM failed in its obligation to reasonably accommodate Mr, Tuvell.

32. OnJune 29,2011, Mr, Tuvell’s internal complaint is rejected by Ms, Lisa Dﬁe.
IBM conducted an insufficient and deferential investigation of Mr, Tuvell’s complaint,
and failed in il obligation to remediate unlawful conduet brought to its attention,

33, Ms. Due suggests that Mr. Tuvell look for another job within IBM using the
Global Opportunity Marketplace (GOM) job system. On June 29, 2011, Mr, Tuvell
escalates the complaint to Mr, Mandel, through the IBM Concerns and Appeals process,
This acfion constitutes protected conduct under G.L. ¢. 1518, and the ADA, and
constitutes a request for reasonable accommodation, ‘

34.  On June 29, 2011, Mr. Tuvell requests that he be reassigned away from M,
Feldman due to his retaliatory conduct. This conrmunication represents protected
opposition and protected request for reasonable accommodation, '

35.  On Juge 30,2011, Mr. Feldman harasses Mr. Tuvell with respect to requiring
unnecessary statos updates. This constitutes continuing harassment based on handieap,
retaliation, age, gender and race. Mr. Tuvell complains to Mr. Feldman about the

herassment. This complaint constifutes protected conduct under G.L. ¢. 151B, and the
ADA.

36, On June 30, 2011, Mr, ’I‘uvell'agajn complains of the harassing demotion, which
is protected speech under the ADA end ¢. 151B, Inresponse, Mr, Feldman subjected Mr,
Tuvell to further retaliatory harassment, by attacking Mr, Tuvell’s professionalism,

37, As aresult of Mr. Feldman’s retaliatory harassment, Mz, Tuvell experiences
severe symptoms from PTSD, as exacerbated by his workplace stress, and is not able to
come to work in the office. Later on June 30, 2011, Mr. Tuvell again complains about

. improper actions, and harassment taken against him, which constitutes protected conduct
tnder the ADA and G.L. ¢, 151B.

38— On-Joane 30, 201, Mr-Tuvell informs Mr Feldman that Mr. Tuvell may have to

petition to work at 2 remote work location (his home) away from Mr, Feldman for
medical reasons. This constitntes a protected request for reasonsble accommodation.

39,  OnJuly 1, 2011, Mr. Tuvell e-mails Mr, Mandel regarding his complaints about
diserimination and retaliation, and asks to be moved away from Mr., Feldman and M,
Knabe, and the hostile work environment. This constitutes protected opposition and a
protected request for reasonable accommodation,
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40,  OnJuly5, 2011, Mr, Tuvell e-mails Mr. Mandel, stating that Mr. Tuvell fears
working with Mr, Feldman, besed on Mr. Feldman’s record of retaliation, Mr, Tuvell
states that he will do his best to continue to work with Mr, Feldman, but that he is deing
so under protest. This communication represents protected opposition and a protected f
request for reasonable accommodation, ‘ |

41.  OnJuly5, 2011, Mr. Feldman falsely implies to Mr. Tuvell that Mr, Tuvell
engaged in unprofessional and/or disrespectfisl conduct, participated in an inappropriate

. work environment, end/or failed to follow management direction (and referencing an
alleged failure to develop the aforementioned plan). This communication represents
harassment based on race, age, gender, handicap, and retaliation for engaging in protected
conduct.

42.  OnJuly5, 2011, Mr. Tuvell writes to Mr, Mandel, requesting that he be removed
from a hostile work environment, and documenting Mr, Mandel’s refusal to do so. M,
Tuvell notes the difficulty he is experiencing woﬂdng with Mr. Feldman, but promising

to try his best. Mr. Tuvell’s communication is protected conduct under the ADA and c.
151B.

43.  OnJuly6, 2011, Mr. Tuvell specifically asks for guidance in preparing the type of
plan that is requested of him, but he never receives substantive guidance. The fuilure of
M. Feldman to respond demonstrates a recognition that the request for the umusual plan
represented harassment and retaliation, and did not reflect a genume operational
requirement.

44, OnTuly 6, 2011, when communicating about an aspect of his work, Mz, Tuvell
wrote in an e-mail to Mr, Feldman and one other colleague, “You can easily find it by
searching the wiki for “bikirace”, or if you’re lazy you can just click this link:” On July
11, 2011, M. Feldman capricicusly asserts that Mr, Tuvell’s wholly innocent and
colloquial nse of the word “lazy” is inappropriate. Mr. Feldman’s overly critical serutiny :
constitutes harassment based on race, age, gender, retaliation and/or handicap.

~45, - 'WhileMr. Tuvell initially epologized for using the word “lazy,™ after some
thought, he understands that no supervisor, in good faith, could have possibly interpreted
his light-hearted use of the term “lazy” in a negative fashion. On July 20, 2011, Mr,
Tuvell notes in an e-mail that no apology had been necessary, and notes that hm ;
psychological issues had prevented him from advocating for himself earlier. | l‘vir—'IfuvelLsiﬁﬁ—i;_———
commumication constitutes protected opposition to unlawful harassing conduet. ‘

46,  On Augost 3, 2011, Mr. Tuvell meets with Mr. Feldman. Mr, Feldman asks Mr.
Tuvell what he was scheduling to do next, Mr. Tuvell stated that he intended to spend
some reasonable time working on his internal complaint, as the two had agreed -
previously, Mr, Feldman stated that Mr. Tuvell was now forbidden to work on the
complaint. Mr. Tavell’s reasonable efforts to utilize some work time, without
jeopardizing his work product, to prepare his opposition to unlawfial work conditions
represents protected conduct under the ADA and ¢, 151B, and Mr. Feldman’s refusal to
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permit Mr, Tuvell any time for that purpose is pet se retallation, and exhibits & retaliatory
mindset. In reply, Mr. Tuvell then said, in a normal tone of voice, which expressed a
slight tinge of surprise and exasperstion, *“Now wait & minute, Dan” At that point, Mr,
Feldman falsely accused Mr. Tuvell of yelling, and threatened him with termination if he
yelled again. This conduct constituted further harassment based on retaliation, handicap,
race, gender and/or age.

47.  Atthe August 3, 2011 meeting, Mr. Feldman falsely asserts that the lighthearted
line about laziness was msulting. This conduct constitutes further harassment based on
retaliation, handicap, race, gender and/or age,

48.  Atthe August 3, 2011 meeting, Mr. Feldman presented Mr, Tuvell with a Formal
Warning Letter, based on Mr, Tuvell’s allegedly disruptive comments, including the
“lazy™ comments, and the explanatory e-mail of July 20, 2011, The Formal Warning
Letter, which threatened termination without benefits for future violations was both &
tangible job action, and continued harassment, based on retaliation, handicap, race,
gender and/or age. )

49,  Because Mr, Tuvell wes alteady experiencing symptoms of his disability at the
time, having just been previously been accused of another false firing offense of yelling,
he was physically unable to visuatize the contents of the warning letter-—he could only
see & white rectangle with indistinct black lines. Mr. Tuvell placed the letter on the floor
beside his chair, and politely stated that he would read it later. Mr, Tuvell then fainted in
his chair, was unconscious for an un-deterrnined period of time, and woke up covered in
sweat, very dizzy and disoriented. After Mr, Tuvell recovered consciousness, the letter
was no longer on the floor; it appears that Mz, Feldman picked it up. Mr. Feldman
offered no assistance to Mr. Tuvell duting this episode,

50,  On August 3, 4, and 5, 2011, Mr. Tuvell complained to Mr, Mandel and Ms.
Adams shout continuing retaliation and harassment, including the fact that Mt, Feldman
had forbidden the use of time to compile an interne]l complaint/appeal, and Mr. Tuvell

requested smergency relief. These communications wete protected conduct under the
ADA and e, 151B, o '

51,  OnAuvgust 5, 2011, Mr. Tuvell notes that if he is subject to diseipline for using
the word lazy, then others shotld be discipiined for stating that & coworker’s “raison
d'etre is-the regression test;” under a-similar level of hyper-sergtiny. Mr Tuvell further

noted that the subject of this statement is not Caucasion, and that he might be the victim
of discrimination. Mr. Tuvell’s communication is protected conduct under ¢. 151B,

52. On Augast 5, 2011, Mr. Mandel replies, saying that IBM does not accept third
party complaints, and that if the co-worker is offended by the “raison d’etre” comment,
he will have io file himself, Mr. Mandel’s statement is false and pretextual, as IBM does
accept third party complaints.



"~ 1 Case 1:13-cv-11292-DJIC -Document 76-41 “Filed 12/15/14 Page 9'of 31

Case 1:13-cv-11292-DJC  Document 10 Filed 06/06/13 Page 9 of 31

53,  'The hatassment, retaligtion and disparate treatment cansed an exacerbation of M.
Tuvell’s PTSD symptoms. As aresult, Mr. Tuvell began to feel that he was medically
incapable of reporting to work. On August 11, 2011, Mr. Tuvell e:mailed Kathleen
Dean, of IBM’s Integrated Health Services, stating that he hag come down with a medical
condition, wants to know about the short term disability (STD) process, and requests a
longer term solution, inchiding an accommodation. This is & protected communication
demonstrating notice of need of reasonable accommodation.

54.  On Angust 11, 2011, Mr. Tuvell informs Mr. Feldman that he was taking sick
days until his request for short term disability is acted upon, Mr. Tuvell also informed
Mr. Feldman that Mr, Tuvell is seeking an accommodation. This is a protected
communication requesting reasonable accommodation, and constituting notice of a need
of reasonable accommodation.

55, Inor sbout mid-August, 2011, IBM recieves a Medical Treatment Report
conicerning Mr. Tuvell, from Mr. Tuvell’s medical care-giver, in support of his STD
application, The report states that Mr, Tuvell is experiencing a sleep disorder and stress
reactions, as a result of which he is totally :u:apa:lred with respect to performing his job
responmbzlmes

56.  On Aungust 17,2011, IBM certifies Mr, Tuvell’s STI) status, and accords him the
reasonable accommodation of STD leave, Wlhile the leave constituted one type of
accommodation, it was inadequate and inappropriete, since a different, available
reasonable accommodation, which would have preserved Mr. Tuvell’s full salary, and

* equal opportunity to participate in, and excel in the workplace, would have been to
simply stop the harassing and/or retaliatory conduct, and/or assign Mr. Tuvell to work
with a person who did not exacerbate Mr. Tuvell’s medicel symptoms.

57.  On August 18, 2011, pursuant to IBM policy, Mr, Tuvell fites his Corporate Open
Door Filing, with IBM Executive Otfice Staff, in which he complains about unlawfinl
discrimination. This filing represents protected opposition tnder ¢, 151B and the ADA.
However, all members of the Executive Office improperly refuse to consider it, instead

- sending it down the chain to Mr. Mandel, despite Mr. Tuvell’s clearly stated protestatoins
that Mr, Mandel has disqualified himself from investigating this case, because of Mr,
Mandel’s prior false representations to Mr, Tuvell concerning IBM’s non-consideration
of third party complaints, '

58.  On August25,2011, Mr, Mandel informs Mr. Tuvell that Mr, Mandel will not
finalize his investigation of Mr, Tuvell’s complaint until Mr, Tuvell is back from STD
leave. Mr. Mandel’s unilateral decision to disadvantage Mr. Tuvell on the basis of M.
Tuvell’s taking disability leave, constitutes handicap discrimination, retaliation for taking
reasonable accommodation, and otherwise constitutes retaliatory harassment,

59.  Given that Mr, Tuvell was forced, medically, out of the workplace, due to Mr.
Feldman’s discriminatory and retaliatory conduct (as well as due to IBM’s faiture to
. mecord appropriate reasonable accommodation), Mr. Mandel's refusal to fully address
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M. Tuvell’s complaint until he returns to work forther victimizes My, Tuvell, It

constitutes an unlawful, tangible job action, as well as harassment based on handicap,
race, age and/or gender. _ :

60.  On August 25 and 31, 2011, Mr, Tuvell opposes Mr, Mandel’s retaliatory and
harassing refusal to complete the investigation of Mr. Tuvell’s complaints while Mr,
Tuvell remains on disabilify leave. Mr. Tuvell’s communications constitute protected
conduct under ¢ 1518 and the ADA,

61.  On September 4, 2011, Mr. Tuvell files a further formal complaint (Addendym I
to his original complaint) based on Mr, Mandel’s refusal to finalize the investigation of
the complaint during the pendancy of Mr. Tuvell’s disability leave. This communication
constitutes protected activity under ¢, 151B and the ADA.,

.62, On September 6, 2011, Mr. Tuvell discovers that his Netezza Internet VPN access
to the Netezza network hes been rescinded. Mr, Tuvell inguires about the lack of access.
On September 7, 2011, Mr, Mandel explained that access bad been denied during the
pendancy of Mr, Tuvell’s S8TD leave, . Other IBM employees on STD do not have their
computer access cut off. In fact, corporate policy dictates that eroployees on STD retain
normal employee rights and privileges, This conduct constifutes a tangible job action, as
well as continued harassment based on M. Tuvell’s use of reasonable accommodation,
his request(s) for reasonable accommodation, opposition to unlawful activities, his
handicap, his age, race and/or gender.

63.  On September 7, 2011, Mr. Tuvell opposes [BM’s discriminatory and/or
retaliatory decision to deny him VPN access, This communication constitutes protected
conduct under c, 151B and the ADA.

64,  The continyed harassment, discrimination and/or retaliation exacerbates Mr.
Tuvell’s medical condition.

65,  On or about September 7, 2011 and October 12, 2011, IBM receives additional |
medical documentation from Mr, Tuvell*s medical care-givers supporting Mr, Tuvell’s
disability leave. The October 2011 decurnentation states that “without safe resolution of
current hostile work environment without fear of reprisals . . , symptoms will persist.”
Further medical documentation filed with TBM in or about November 2011 states, “pt.

[patient] continnes to-experience intense triggering of symptoms with-any reference to
work environment and incident of demotion and lack of investigation.” Based on this
doctnmentation, IBM approves continued STD leave for Mr, Tuvell, but continues to
refuse Mr, Tuvell the reasonable accommodation of not working for Mr, Feldman.

66.  On September 14, 2011, Mr, Mandel confirms that Mr. Tuvell would be -
prevented from entering IBM facilities while he is out on STD leave. On information and
belief, IBM written policy rejects such disctimination and other IBM employees on
disability leave are not prevented from entering IBM facilities, This act constitutes both
a tangible job action, and continued barassment, It is based on retaliation for Mr,

10
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Tuvell’s request and/or availment of the reasonable accommodation of disability leave,
his oppositions to unlawful conduct, his race, age and/or gender,

67, On September 14, 2011, Mr, Tuvell e-mails his opposition to the discriminatory
and/or retaliatory exclusion from the workplace. This communication is protected under
c. 151B and the ADA.

68,  On September 21, 2011, based on IBM’s inaction on his internal compleint, Mr.
Tavefl escalates his complaint to Richard Kaplan, Chief Trust and Compliance Officer
for IBM. This communication is protected conduct under c. 151B and the ADA. The
complaint to Mr., Kaplan is improperly forwarded by IBM back to Mr. Mandel,

69.  On October 5, 2011, Mr, Tuvell receives from Mr. Feldman a notification that
after thirteen weeks of STD medical leave, his benefits will be reduced to 66 2/3 % of his
usual salary: On October 5, 2011, M. Tuvell responds, and objects to the reduction of
pay. Mr, Tavell again identifies himself as disabled under the ADA, and requested
reasonablie accommodation. . Mr, Tuvell pointed out that he had requested on a number of
occasions the reasonable accommodation of being separated from the hostile conditions
that were causing his medical symptoms, Mr, Tuvell objected to IBM’s continued failure
to accord him reasonable accommodation of non-discriminatory and non-retaliatory
workplace conditions, Mr. Tuvell further notified IBM that its reduction of benefits
constituted an adverse action, becanse it was capable of making reasonable
accommodation that permitted Mr, Tuvell’s full participation in the workplace, and full
compensation, but it was refusing to make such accommodation. This request for
reesonable accommodation was protected under the ADA and ¢. 151B,

70.  On October 10, 2011, Mr, Mandel rejected the request for a change of supervisor
as an accommodation for Mr, Tuvell’s medical condition, at this and previous points,
Mr. Mandsl suggests that as an alternative accommodation, Mr, Tuvell could himself
utilize the Global Opportunity Marketplace (COM), whick lists IBM's available internal
job opportunities, in order to find a new position. The denial of a change of supervisors -
is a violation of the obligation to reasonably accommodate Mr. Tuvell’s disability.
 ‘Furthermore, IBM-had, under the ADA, at this point, an affirmative obligation to search -
its own vacant positions, and reassign Mr. Tuvell to a position for which he qualified.
Mr, Mandel’s suggestion that Mr. Tuvell make his own search for a vacant position for
transfer, through a process that was available to all IBM employees regardless of
disability statns, was inadequate given the ATIA’s requirement to proactively reassign

ssign
Mr, Tuvell to a vacant position, and thus constitutes an independent violation of the law,

71.  On October 17, 2011, Mr, Tuvell again requests the reasonable accommodation of
being removed from Mr. Feldman’s influence, and requested an interactive dislogue to
achieve that goal, Mr. Tuvell also complains gbout the faiture of IBM to so far Hve up to
these legal obligations. Mr. Tuvell’s communication was protected conduct ynder c.
1518 and the ADA,

11
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72, On October 17, 2011, Mr, Tuvell asserts that his PTSD represents a disability
covered by the ADA, and that his disability represents a medical condition that prevents
him from contitiving to work with Mr, Feldman. Mr. Tuvell again requests the
reasonable accommodation of no longer having to work with Mr, Feldman, including the
possibility of terminating Mr. Feldman, This communication represents a protected
request for accommodation, and an internal complaint based on the ongoing failure to
reasonably accommodate him.

73, On October 17, 2011, Mr, Mandel responds to Mr, Tuvell’s October 17, 2011 e-
mail, reaffirms a refusal to change Mr. Feldman as Mr, Tuvell’s supervisor, and again
suggests that Mr, Tuvell himself look for other positions within YBM, as part of an
interactive process for determining ressonable accommodation,

74.  On October 18, 2011, Mr, Mandel acknowledges understanding that Mr. Tuvell
was requesting job modifications such that he would not have to interact with Mr,
Feldman, or resssignment as a reasonable accommodations, and that IBM does not
consider those to be a reasonable accommodations. TBM’s past and continued refusel to
reasonably accommodate Mr, Tuvell violates ¢, 151B and the ADA. Iis position on what
constitutes a reasonable accommodation plainly violates the law, E.g, 42 U.S.C. section
12111(9)(B).

75.  On October 18, 2011, Mr, Tavell again complains about IBM's lack of response
to his internal complaint, again asserts his status as disabled under the ADA, and again
opposes the disoriminatory policy of refusing to act on his complaint while he is on STD
leave, This communication is protected conduct under c. 151B and the ADA,

76.  On Ociober 19, 2011, Mr, Tuvell complains that Mr. Mandel’s decision to stall
resolution of Mr, Tuvell’s internal complaint based on Mz, Tuvell’s availment of
disability leave constitutes disorimination/retaliation in violation of the ADA. This
communication is protected conduct under ¢, 151B and the ADA.

77.  On or about October 19 and 20, 2011, Mr, Tuvell chjects to Mr. Feldman falsely
characterizing work at home-days as sick days, asks for citation fo the policy that
supports the practice, and notes that it is inconsistent with pre-June 30, 2011, when he
worked at home, Mr, Feldman’s practice constitutes a tangible adverse action, as well as
contimuing harassment based on retaliation, handicap, race, gender, age and/or any
—combination thereof.

78,  On November 2, 2011, Mr, Feldman made knowingly false staternent
mischaractetizing Mr, Tuvell’s work situation with respect to sick days — casting work-
at-home days as refusal fo work in the office days. This adverse treatment of work-at-
home days is inconsistent with the work-at-home days that Mr. Tuvell used ptior to June
30, 2011, Mz, Tuvell responded by opposing these statements and practice as continning
retalintory harassment, Mt, Tuvell did so again on October 22, 2011, Mr, Tavell’s
communications are protected conduct under ¢, 1518 and the ADA.

12
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79.  OnNovémber 3, 2011, Mr. Tuvell filed Addendum IV to his internal cotaplaint,
complaining about handicap disctimination, retaliation, and failure to accommodate, Mr.
Tuvell’s communication is protected conduet under ¢. 1518 and the ADA,

80. = On or about November ¢, 2011, Mr. Mandel received a ietter from Mr. Tuvell’s
attorney, Mr, Robert Mantell, identifying Mr. Tuvell’s disability and requesting
regsonable accommodation. -Included among the requested accommodations is & request
for reassipnment of Mr. Tuvell away from Mr. Feldman, This communication represents
protected conduct, IBM’s continued failure to come o some solution whereby Mr.
Tuvell would be permitted to work in a non-harassing environment without having to
interact with Mr, Feldman, constitutes a many-times repeated violation of the affirmative
duoty to reasonably accommeodate Mr. Tuvell,

81.  OnNovember 17, 2011, Mr. Mandel spoke with Mr. Tavell on the telephone, and
explained that Mr, Tuvell’s June 29, 2011 internal Complaint was rejected. The overly
delayed response to Mr, Tuvell’s complaint, whose “investigation” took place over more
than four and a half months, was inadequate and unlawful. Mr, Mandel’s rejection
reflected an extremely deferential take on past events, ignored evidence, improperly
favored Mr. Knabe and Mr, Feldman, and disfavored Mr, Tuvell. The response fatled to

- address or even acknowledge Mr. Tuvell’s complaints of discrimination. Mr. Mandel

indicated that there were a variety of complaints thet Mr, Tuvell had made, that had not
been investigated and were not cligible for investigation. Some of those issues that were
not investigated involved Mr, Tuvell’s complaints of handicep harassment,
diserimination and retaliation, Moreover, Mr, Mandel’s explanation revealed a biased
and incomplete investigation. To note morely one example, Mr. Mandel stated that he
concluded that Mr. Tuvell raised his voice to Mr. Knabe, bui that Mr. Knabe did not raise
his voice to Mr., Tuvell, This ignores that fact that Mr. Knabe apologized to Mr, Tuvell
in writing for Mr. Knabe’s raising his voice. Moreover, the investigation affirmed the
discipline of Mr, Tuvell for innocently stating in e-mail that he would provide a link for
those who are “lazy,” Moreover, Mr, Tuvell was ctiticised for communications that were
protected conduct under ¢. 151B, and so those alleged criticisms were retaliatory per se,
The unjustifiably delayed resuli, inadequately researched investigation, unsupportable
and per se illegal conclusions demonstrate that Defendant engaged in an inadequate,

sham investigation in violation of the c. 151B and ADA. duties to investigate and remedy
unjawful discrimination and retaliation. The defective conclusions also independently
further establish a confinuing hostile work environment based on retaliation, handicap,

gender; race-and/oragein-violation of e 151B-and the ADA-Toward the- end of the

November 17, 2011 conversation, Mr. Mande] said that someone would contact Mr.
Tuvell about engaging in an interactive process for finding a reasonable accommodation,

82,  On November 23, 2011, Mr, Feldman rejected the idea of changing Mr, Tuvell’s
management team, or moving kim from his current position, a8 a reasonable
accommodation, Mr. Feldiman stated that Mr. Tuvell could himselfuse IBM’s Glabal
Opportunity Marketplace to find other positions, and that Diane Adams from Human
Resources would be available o assist him in this endeavor, but there was no suggestion
that Ms. Adams herself would help in actually finding other positions, This

13
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‘communication, denying reassigtnent or a change in the management team, constitutes a
violation of the obligation to reasonably accommodate Mr., Tuvell, Furthermore, the

snggestion that Mr, Tuvell himselfyse GOM to find for himself a potential reassignment,

rather than Defendant talcing affirmative steps to find Mr. Tuvell a vacant position for

reassighment, independently.constitutes a separate violation of the duty to reasonably
accommodate,

83, On November 23, 2011, Mr, Tuvell requests assistance from Ms, Adams in

seeking reassignment through IBM’s Global Opportunity Marketplace, Nothing of

substance results from this and/or any ofher attempt to elicit assistance in Jocating a '
vacant position for transfer, Defendant wholly fails fo offer Mr, Tuvell any reassignment !
which would cffect a reasonable accommodation, and thus, Defendant vmlated its duty to '
reasonably accommodate Mr, Tuvell’s disability.

84.  OnNovember 23, 2011, Mr, Tuvell requests a written response o his internal

complzint, pursuant to Section 2.8 of the Concerns and Appeals Program, Mr, Mandel

replies with a non-substantive answer, saying only that after investigation, Mr, Mandel -

concluded that “management treated you fairly regarding the change in your work

assignment, disciplinary actions, project plan request and day-to-day interactions with

you.” This non-responsive response not only demonstrates pretext, and confivms the

inadequacy of the investigation, but fails to provide sufficient specificity to satisfy '
Defendant’s burden to respond to Mr. Tuvell’s prima facie case. ‘

85.  OnNovember 28, 2011, after searching for alternative positions on IBM’s Global
Opportunity Marketplace, Mr. Tuvell applies for an internal posting SWG-0436579,

86,  While on STD leave, Mr. Tuvell has an obligation fo “check-in” with his
employer on a weekly basis. M, Tuvell complies with this requirement. On November
28, 2011, M. Feldman falsely accuses Mr, Tuvell of not checking-in during the week,
This constitutes additional harassment on the basis of retaliation, handicap, age, race
and/or gender, .

‘87, - OnNovember 28, 2011, Mr: Tuvell informs Mz, Feldman that he had checked-in; ---- -
as required, and that he is medically incapable of returning to work under Mr. Feldman,

Mr. Tuvell once again requests reassignment as 2 reasonable accommodation, This
communication constitutes a protected communication and request for reasonable

“accomodation under ¢, 151B and the ADA. Mr. Feldman {ater acknowledges that e had

indeed received Mr. Tuvell’s prior, timely check-in, and that Mr, Tuvell was not deficient
in checking-in.

88,  Mr. Chris Kime was the manager tasked with filling the SWG-0436579 posting,
On November 30, 2011, Mr. Kime informs Mr. Tuvell that Mr. Tuvell’s resume
demonstrates his qualificatior: for the position, and Mr. Kime schedules 2 meeting to
discuss the position.

14
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89.  OnDecember 1, 2011, Mr. Tuvell informs Mr, Kime that Mr, Tuvell is returning
from a STD leave, but that Mr. Tuvell is healthy to work, Mr. Tuvell, in this
cormmumication, alerts Mr. Kime of his disability status, as well as his availment of
digability leave as & reasonable accommeodation. Despite understanding Mr, Tuvell’s
status on disability leave, Mr, Kime continues to express interest in Mr, Tuvell for the
open posting,

90,  On December 5, 2011, Mr, Tuvell informs Mr. Feldman of his upcoming
interview for the transfer, and asks for physical access to IBM facilities, as his access had
previously been cut off, In addition, Mr. Tuvell asks Mr, Feldman to let M. Tuvell know
of any other job opportunities that are available for which Mr. Tuvell is qualified. This
communication constitutes a request for reasonable accommodation. On December 6,

2011, Mz. Feldmen ostensibly provides permission for Mz, Tuvell to attend the job
interview. .

'91.  On December 6, 2011, Robert Mantell, attorney for Mr, Tuvell, e-mails Mr. Larry
Bliss, Esq., attomey for IBM, to confirm that Mr. Tuvell’s utilization of STD {s utilized
as a reasonable accommodation, and that barring Mr, Tuvell from facitities and denying
him access based on his use of STD leave is a violaton of the handicap discrimination
laws, and will prevent him from attending an interview. This communication is protected
conduct under ¢. 151B and the ADA.

92, OnDecember 6, 2011, Mr, Bliss e-mails Mr. Mantell, falsely asserting that Mr,
Tuvell’s badge access was never torned off,

93,  OnDecember 8, 2011, Mr. Tuvell has an interview for the SWG-0436579 posting
at TBM’s Littleton fucility, which went very positively. On this day, Mr. Tuvell’s badge
does not work, and he needs assistance o enter the building, Mr, Tuvell further
undertakes significant efforfs to et the badge activated, finally succeeding, The
continued act of barring Mr, Tuvell from. narestricted access to IBM facilities pending his
status on disability leave represents a continuned violation of ¢, 151B and the ADA, as a
tangible job action, as well as harassment,

94,  On December 12, 2011, Mr, Kime e-mails Tuvell, stating that the job inferview
was “very positive, and I will be following up with my management chain, and will keep
you posted of developments as they occur.” On various occasions, Mr, Tuvell

enthusiastically follows up on his application for reassignment, On Decerber 16, 2011,
M. Tuvell informs Mr. Kime and others considering his application for transfer that he
had just been awarded a patent.

95.  On December 16, 2011, Mr, Feldman writes to Mr, Tuvell, continuing to deny
Mr. Tuvell the ability to have VPN computer access whilo he is on disability leave. Mr.
Feldman states, “As for your email about systems sccess, sinco you continue to be on
STD and therefore are not working],] there is not a business need for you to have access
to Netezza-specific systems.” Furthermore, Mr, Feldman rejects Mr. Tuvell’s request to
end his STD leave prior to the end of the year, and to use his vacation days until the end

15
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of the year. This conduct constitutes both tangible adverse actions, and/or continuing
harassment based on retaliation, handicap, race, age and/or gender,

96.  On or about December 19, 2011, Ms. Stephanie Ross, LICSW, Mr, Tuvell’s
psychotherapist, submits a Medicel Treatment Report concerning Mr, Tuvell to IBM.
The report states that Mr. Tuvell “continues to expetience extreme triggering regarding
workplace previously assigned,” and that the “only modification-that would be possible is
a change of supervisor and setting.” The report further states, “unable fo return to
previous setting wiith] cutrent supervisor and setting — PTSD symptoms sxacerbate
immediately.” On the basis of this report, IBM extends Mr. Tuvell’s disebility leave.
The report once again places IBM on clear notice that it was required to reassign Mr,

Tuvell to a vacant position in order fo comply with its duty to reasonably accommodate
Mz, Tuvell. :

97,  On January 6, 2012, Mz. Kime noted Mr, Tuvell’s “deep techmical skills and
ability to produce solid documentation.” M. Kime also noted and apologized for his
“eariier optimism’ that Mr, Tuvell would be selected. However, Mr. Kime, at that time,
rejected Mr., Tuvell’s application for job posting SWG-0436579, Mr, Kime asserted that
after consultation with his “up-line management,” that “[w]e cannot move forward with ]
taking you directly from being on short term disability.” This rejection, based direotly on
Mz, Tuvell’s availment of disability leave as a reasonable accommodation, constitutes
discrimination based cn handicap, and is retaliation per se. Furthermore, the rejection is
a separate and independent violation of Defendant’s affirmative obligation to provide
reassignment to a vacant position s a reasonable accommodation.

98,  Inthe January 6, 2012 e-mail, Mr, Kime gave a secondary justification for
rejection, suggesting that Mr. Tuvell smight not be satisfied with the work aveilable in the
position. However, that alleged “concern” is pretextual, as Mr, Tuvell gave svery
indication that he would be satisfied with the work responsibilities of that position, For
example, on December 9, 2011, Mr, Tovell had written to Mr. Kime, “You gave me quite
a good picture of what you're doing, and it feels very much like what I'd like/went to be
doing.” The second, pretextual reason given for rejection demonstrates that the true

*+ - motive for the rejection was uniawful discrimination and/or retaliation; in-violation of e.
151B and/or the ADA.

99,  On Janvary 10, 2012, Mr, Mantell e-mails Mr. Bliss, asserting that the rejection of

M. Tuvell’s application for resssigtment constituted a retaliatory job action wader the
handicap discrimination laws, and that direct evidence proves the violation, This
communication is protected under o. 151B and the ADA.

100.  On Janvary 11, 2012, Mr. Tuvell e-mails Mr. Feldman, complaining that his use ;

of disability leave as a reasonable accommodation has been used to justify his rejection ‘

for reassignment, and that this action constitutes unlawful tetaliation in violation of
~handicap discrimination Iaw, Mr., Tuvell notes that the action appeared to foreclose the ;

gvenue that Mr, Feldman himself suggested on November 23, 2011 -for secking

reassignment, and Mr, Tuvell requests other ideas for obtaining reasonable
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accommodation, This commumnication constifutes protected opposition under ¢. 1518 and
the ADA, and likewise constitutes a request for reasonable accommodation.

101, On January 16, 2012, Mr. Feldman e-mails Mr. Tuvell, and provides Mr. Tuvell
with a third, different reason for rejecting his application for reassignment, Mr. Feldmean
states that Mr, Tuvell was rejected becanse the “team” did not think that Mr, Tuvell was
the “right fit for the position.” This intentionally vague and pretextual reason. given for
rejection detnonstrates that the true motive for the rejection was unlawful discrimination
and/or retaliation, in violation of ¢. 151B and/or the ADA. Mr, Peldman again rejected
the idea of changing managers as & reasonable accommodation, end again asserted that
Mr, Tuvell could himself look for other positions on GOM. The repeated suggestion that
Mr, Tuvell use GOM to find for himself a potential reassighment, rather than IBM taking
affirmative steps fo find Mr. Tuvell a vacant position for reassignment, independently
constitutes a separate violation of the duty o reasonably accommodate, Furthermore,
Mt. Feldman’s proffer of a false explanation for the rejection constitutes continued
harassment.

102, This paragraph purposefully lefl blank.

103. On January 18, 2012, Mr. Tuvell notes that Mr. Feldman’s assertion that M,
Tuvell was not the “right fit” for the transfer is false and pretextual. Mr, Tuvell notes that
the refection was expressly, and ynambiguously besed on Mr. Tuvell’s availment of STD
leave, and notes that his availment of disability leave was the reason behind other adverse
actions taken against him, such as loss of system and building access, and delay in acting
on Mr. Tuvell’s internal complaint, Mr. Tuvell’s communication is protected conduet
ynder ¢. 151B and the ADA. '

104, On January 19, 2012, Mr, Tuvell utilizes Ms, Adams” assistance to review job

opportunities on GOM, Again, Defendant fails to offer Mz, Tuvell any reassignment, in
violation of its obligation to reasqnahly accommodate Mr, Tuvell’s disability,

105,  On January 20, 2612, Mr. Feldman e-mails Mr, Tuvell, offering alleged, but
cleatly inadequate accommodations-such as having a different person providing TR Y
verformance feedback, leave to go to doctor’s appointments, and the opportumity to
continue using GOM, Mr, Feldman's suggested accommodations are contraty to Mr.
Tuvell’s medical certifications, and Mz, Tuvell’s repeated assertions that he needs to

report to a diffefent person as part of a reasonable acconimodation.

106.  On January 20, 2012, Tuvell e-mails Mr, Feldman, asserting that the
accommodations Mr, Feldman proposed are insufficient, and notes that Mr, Feldman
knew they wete insufficient when they were proposed. Mr. Tuvell further notes that his
continued mere access to the GOM process is insufficient s opposed to IBM’s obligation

_ to actively provide reasonable accommodation, and that Defendant’s continued refusal to

provide hitn with reasonable accommeodation has forced him to apply for Long Term
Disability (LTD). This communication is protected opposition fo unlawfid conduct, and
a protected request for reasonable accommodation.
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107.  OnJamvary 20, 2012 and/or January 22, 2012, Mr, Tuvell files a second Open
Door Complaint, relating to denial of transfer, and refusal to find kit a new position as a
reasonable accommodation. This communication is protected conduct under ¢. 151B and
the ADA, and represents a continving request for reasonable accommodation,

108. OnJanuvary 23, 2012, Mr. Mantell e-mails Mr, Bliss, requesting that Mr. Tuvell
be transferred fo the open job posting SWG-0456125, which is the reposted version of
SWG-0436579, noting that IBM is legally obligated, under its duty of reasonable
accommodation, to do more than simply allow Mr, Tuvell to use GOM, and placing
Defendant on notice that Mr. Tuvell is entitled fo the requested reassignment under the
ADA, citing to EEOC Guidance and cases. This communication constitutes protected
opposition, as well as a protected request for reagonable accommeodation.

108,  OnJanuary 24, 2012, Mr. Bliss replies to Mr, Manteli, refecting the request for
reassignment, Mr, Bliss supports Defendant’s faiture to accord the reassignment as a
reasonable accommodation by asserting, falsely, and contrary to Mr. Tuvell’s medical
documentation, that he was cepable of performing his job in his current position under
Mz, Feldman, The denial of the reassignment constitutes a violation of the duty to
reasonably accommodate under ¢, 151B and the ADA. Furthermore, Mr. Bliss reasserts
proposed accommodations that preserve work conditions that Mr, Tuvell and his health
care provider have certified to be inconsistent with a return to work. The continued
assertion of proposed accommodations that violate the terms of Mr., Tuvell’s medical
documentation and medical limitations, consfitute 8 con’unusd refusal to engageina
genuine interactive diglogue.

110.  On or about January 25, 2012, M. Tuvell exhausty his STD benefits, and is
transitioned fo unpaid leave,

111. OnlJ anvary 23, 2012, Mz. Tuvell applies for job posting SW(G-0456125, which is
the reposted version of SWG-0436579. At this point, Mr. Tuvéll is no longer oa STD
leave, thereby avoiding the reason that Mr, Kime initially used to re] ect ]31m for the

*+-- position.

112.  On Jenuary 27, 2012, Mr, Mantell replies to Mr, Bliss’ e-mail of January 24,
2012, statmg that Mr, Tuvell is medically incapable of performing in his presen’c position

. e

under his cutrent supervisor, and that Mr. Tavell and his health care provider have
certified his medical incapacity. Mr. Mantell states that by according STD leave, IBM
has explicitly recognized Mr. Tuvell’s medical incapacity, which fact is inconsistent with
M, Bliss® assertion to the contrary, Mr, Mantell also placed Mr, Bliss on notice that
provision of 2 niew supervisor may be a reasonable accommodation, but that in the
gbsence of & new supervisor, Mr. Tuvell is secking the only accommodation available,
reassignment to a vacant position. Finally, Mr, Mantell placed Mr, Bliss on notice that
the accommodations proposed by Defendant is inconsistent with Mr, Tuvell’s medical
limitations and medical certifications, This communication constituted protected conduet
ynder ¢, 151B and the ADA.
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113.  On or abouf February 7, 2012, Mr. Tuvell applies for LTD benefits. Mr. Tuvell’s
application makes it clear that heis able to work if provided appropuiate, non~ha:rassmg
work conditions, within the limits of his medical certifications.

114.  On February 8, 2012, M. Tuvell e-mails Mr. Feldman and Mr. Mandel,
informing them of his LT application, and attaching Stephanie Ross’ addendum to the
LTD certification. The Ross addendum confitms Mr, Tuvell’s diagnosis of PTSD, and
requests a reasonable accommodation of reassignment, Mr, Tuvell specifically requests
prompt investigation aud resolution of his January 2012 complaint, and prompt
reassignment to SWG-0456125 as a reasonable accommodation. Mr, Tavell places
Defendant on notice of its legal obligation to accord him with reasonable

accommodation, and the communication is protected conduct under ¢. 151B and the
ADA.

115,  On February 13, 2012, Mr. Mandel rejects Mr. Tuvell’s January 2012 second
Open Door Complaint based on the rejected reassignment, purportedly because of the
“performance issues we discussed prawously would present a problem to your success in
the role to be filled.” This fourth reason given for rejection is pretextual, which
demonstrates that the frue motive for the rejection was urlawful discrimination and/or

retaliation, in violation of ¢, 1518 and/or the ADA, This reason simply recalls the vague,

false criticisms that Mr. Mandel asserted it the November 17, 2011 conversation, which
were themselves knowingly protexiual, and were retaliatory per se in that the alleged
criticisms were based on protected conduct.

116. On February 14, 20 12 Mr. Tuvell requested a more substantive description of the
alleged “performance issues” ‘tha formed the besis Mr, Mandel’s fourth reason for
reJectlon

117.  OnFebruary 15, 2012, Mr, John Metzger, manager over Mr. Knabe and Mr.
Feldman, writes to Mr, Tuvell, holding open the option of having Mr. Tuvell retorn to his
operational position wnder Mr. Feldman, though with Mr, Metzger in charge of formal
performance evaluations, “Apparently, Mr, Mandel’s alleged performance issues
preventing Mr. Tuvell’s reassignment do not prevent Mr, Tuvell’s retomn fo his current
job, thus further deronstrating that the fourth reason given for the rejection is pretextual.
IBM’s continued faux proposals of accommodations that are inconsistent with Mr.

"Tuvell’s medical imifations and medical documentations represents both a fatlure to
reasonable accommodate, and feifure to engage in a bona fide interactive process,

118. On February 16, 2012, Mr. Tuvell replies to Mr. Metzger, asserting that Mr.
Tuvell is medically incapable of returning to work under Mr. Feldman, and supports that
position by attaching Ms: Ross’ Addendum, This communication is protected as yet
another request for reasonable accommodation,

119. On Pebruary 17, 2012, Mr, Mandel asserts a fifth and sixth reason for the
rejection — Mz, Tuvell’s purported “inability to work cohesively with other members,”
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and the “unprofessional conduct for which he was cited on July 5, 2011.” This fifth and
sixth pretextual reason given for rejection demonstrates that the true motive for the
rejoction was unlawful discrimination and/or retaliation, in violation of ¢, 151B and/or
the ADA.

120.  On February 28, 2012, Mr, Mandel refuses {o respond substantively to Mz,
Tuvell’s request for a specific description of the reagons for his rejection of his
application for reassignment, Mr, Mandel states that Mr, Tyvell’s Yanuary 22, 2012
complaint had been rejected as of February 17, 2012. Mr, Mandel alleges that the
interactive process is still open, but that Mr, Tuvell had rejected the proposed
accommodations “becanse they did not satisfy your particular demands,” Yet Mr.
Mandel continues to refuse to propose any accommodation that is consistent with Mr,
Tuvell’s medical limitations and supporting medical documentation.

121,  On February 28, 2012, Mr, Tuvell responds to Mr, Mandel’s February 28
communication, again requesting specific reasons for his rejection for reassignment, and
noting that Mr. Tuvell’s requests for reasonable acommodations is supported by medical
documentation, and not simply by his “demands.”

122, On March 2, 2012, Tuvell files his third internal Open Door complaint of

discrimination and retaliation with Mandel, This complaint constitutes protected conduct
under G.L. ¢, 151B, § 4(4).

123,  OnMarch 6, 2012, Mr. Mandel accuses Mr. Tuvell of misusing IBM’s “systerns”
by e-meiling his complaints of discrimination and retaliation to members of his toam,
M. Tavell’s e-mails constitute explicit opposition to IBM’s unlawfi] conduct, seeking
help for himself and warning others of the conduct. Buased on M, Mandel’s assertion of
“gbuse”, IBM removes Mr. Tuvell’s access to Lotus Notes, This false assertion of abuse
and misuse of the systems constifutes harassment, and the recission of access to Lotus
Notes constitutes both a tangible job acticn and/or harassment based on retaliation,

- Direct evidence demonstrates that the unlawful conduct was directly based on M,
'I‘uvell’s protected opposition,

124, On March 6, 2012, Mr. Tavell writes to Mr Mande] and ObJGCtS to the withdrawal
of access to Lotus Notes, complams that the recent action is retaliation, and denles that he
had abused or misused IBM systems. Mr. Tuvell firther asserts his willingness/efforts to

efigage in an interactive dialogue with respect 10 acconmmodating his disability, This
communication constifutes protected activity.

125,  On March 6, 2012, Mr. Tuvell discovers that he was not merely barred from
Lotus Notes, but that his access to the whole of “w3” (IBM’s internal corporate network)
is rescinded, Resecinding Lotus Notes involves restricting only c-mail, although e-mail

- access is still available by alternate means. Rescinding w3 access means that Mr. Tuvell
has 1o access whatsoevet to cotporate doeuments, such as the employee handbook, no
access to the employee database, and he can no longer access GOM, which impairs his
ability to find new career opportunities within IBM, The restriction constitutes an
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adverse action, and/or continuing harassment, and aa abandonment of any effort to find
Mr. Tuvell a reasonebie accommodation,

126.  On March 6, 2012, Mr, Tyvell e-mails Mr. Mandel, objecting to the withdrawal of
eccess from w3 as retaliation, and objecting to Mr, Mandel’s misleading communication
of Match 6, 2010, which indicated that only Lotus Notes was affecied. This is protected
communication.

127. Onor about March 8, 2012, Mr. Tuvell discovers that his badga access to IBM
facilities was rescinded, again.

128,  OnMarch 6, 2012, Mr, Tuvell e-mails Mr, Mandel, objecting fo the withdrawal of
access from w3 as retaliation, and objecting to Mandel’s misleading communication of
March 6, 2012, which indicated that only Lotus Notes was affected.

129,  OnMarch 9, 2012, Mr, Tuvell e-mails Addendum II of his new Complaint to Mr.
Mandel, and to other recipients within IBM, which contains further complaints of
discrimination and retaliztion, This was a protected communication undcr G.L. c, 1518,

§ 4(4).

130,  OnMarch 12, 2012, Mr, Tuvell files his first charge of discrimination with the

Massachusetts Comzmssmn Against Discrimination (MCAD). Thls is protected conduct
under G.L. c. 151B, § 4(4).

131.  OnMarch 13, 2012, Mr, Mandel e-meils Mr, Tuvell, saying that Mr, Tuvell has
been distuptive for e-mailing his Addendum II to certain other recipients, and if he
continues to do so, he will be terminated. Mr. Mandel asserts that Mr. Tuvell’s access to

. IBM systems ‘was terminated due to his disruptive conduct, Tn actuality, Mr, Tuvell’s

cireulation of Addendum II is protected conduct, and Mr. Mandel’s response
demonstrates retaliatory hostility towards such conduct,

132, On April 25, 2012, Ms, Adams informs Mr. Tuvell that given MetLife’s denial of

his request for LTD benefits, that IBM would keep him on an unpaid leave of absence -« +
while the appeal of the LTD denial is pending, Mr, Tuvell responds by confirming that

he will appeal the LTD denial, requesting an update on the response to his complaint of
March 2, 2012, and reasserting his longstanding request for reasonable accommodation,

‘irh:\ wnhn-ﬁnv OT-T:
ia-transfer or Ananmrmmnn'l‘

133, OnMay 3, 2012, Ms, Joan Ackersfchg Esq., lawyer for Defendant, writes to

demand that Tuvell deny any working affiliation with EMC, and threatening to assume
such affiliation in the absence of a denial. Mr, Mantell, attorney for Plaintiff, writes in

response that Tuvell has done nothing that would lead IBM to conclude that Tuvell works
for BMC..
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134, OnMay7, 2012, Ms, Adams writes to Mr. Tuvel], steting that IBM believes he is
working for EMC in violation of IBM’s Business Conduct Guidelines, and threatening
termination unless he confirms that he is not working for EMC.

135.  OnMay 8, 2012, Mr. Tuvell responds to Ms. Adams, objecting to the inference
that he is violating IBM Guidelines, and inviting IBM to produce evidence of conflicting
employment. Mr, Tuvell objects to IBM’s accusations as defamatory and motivated by . ..
retaliation. Mr. Tavell requests that his response be considered as his Fourth Open Door
internal complaint alleging untawfil discrimination and retaliation.

. 136, OnMay 8, 2012, Ms, Adams responds to Mz, Tuvell’s request, asserting that.
Tuvell’s LinkedIn page indicates that he is currently working for EMC.

137.  OnMay 8, 2012 Mr, Tuvell writes to Ms. Adams, asserting that he is not working
for EMC, and stating that the LinkedIn page had been unintentionally or intentionally
altered 1o include misstatements, by Linkedin or some other party, and that he has not
edited his LinkedIn page since 2009. Mr, Tuvell had once wotked for EMC in previous
years, as IBM knew. Mr, Tuvell complains that the continued harping on this subject
constitutes further harassment.

138.  Even after Mr. Tuvell affirms that he is not working for EMC, JBM generated a
new set of inguiries, and on May 9, 2012, Ms. Adams informs Tuvell to identify where he
is working during his unpaid, extended leave of absence with IBM.

139,  On May 10, 2012, Mr. Tuvell informs Ms, Adams that he has been complying
with his contractual obligations, but that he will not tell IBM where he is working, out of
fear that IBM’s retaliatory strategies will interfere with his gainful employment, just as it
interfered with his attempts at internal transfer.

140, OnMay 11, 2012, Ms. Adams writes fo Tuvell, asserting that TBM’s Personal
Leave of Absence Policy requites Mr, Tuvell to tell IBM if he is working while on leave,
and that Mr, Tuvell is in violation of that policy. However, that policy is plainly

s~ inapplicable, as Mz, Tuvell is plainlynot-on-Personal Leave.,

141.  On May 14, 2012, Mxr. Tuvell responds to Ms. Adams, stating that [1] he is not on
a Personal Leave.of Absence, and the accusation that he is violating the Personal Leave

of Absence policy is refaliaiory; [2] that this hostile conduct should be added to Tuvell’s
pending Fourth Open Door internal complaint of discrimination and retaliation; [3]
reiterating that Mr. Tuvell is not working for EMC, and consenting to an inquiry to EMC
to confirm this fact; [4] confirming that Mr. Tuvell is not in a conflict of interest, and

- offering to respond to questions about his employment to satisfy IBM’s concetns about a
conflict. Mr, Tuvell notes that he will not reveal the employer’s identity, as that will
provide a way for IBM io sabotage him, that there is no policy requiring him to revesl the
identity of his employer, and that he is willing to work through a trusted third party to
ease any lingering coneerns on the part of IBM. Mr. Tuvell also cornplains thaf the
continued inquires constitute harassment.
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142,  OnMay 15, 2012, Ms. Adams instructs Mr, Tovell to identify the company that
he is now working for by 5:00 pm the next day.

143, OnMay 16, 2012, Mr. Tuvell responds to Ms. Adams, stating that there is no
obligation that he reveal his other employer, that IBM has forced him to accept

“concurrent empioyment for financial reasens by its refusal to pay him and failure to

engage in the inferactive process, and that IBM’s conduct has made him feel that it is not
safe to reveal information about the other employer. Mr. Tuvell complains that the
repeated demands for information constitute continuing harassment and retaliation. M.
Tuvell reasserts his request that IBM resolve his two pending Open Door complaints
(Third and Fourth), and for the reasonable accommodation of transfer, and states that if
IBM responds acceptably, that he will reveal the identity of the other employer.

144, OnMay 17, 2012, at 7:33 am, Mr. Tuvell forwards to Mandel the May 16, 2012
e-mail, and asks that it be edded to Mr. Tuvell’s Fourth Open Door C&A internal

complaint, The May 16 and 17, 2012 e-mails constitute protected conduct under G.L. .
151B.

145, OnMay 17,2012, at 4:59 pm, M. Feldman writes to Mr. Tuvell, stating that Mr,
Tuvell is fired, effective immediately. As reasons for the termination, Feldman stated
that Tuvell had not explained why his LinkedIn page indicated that he had been
consulting for EMC for the past five years, and that he was ynwilling to inform IBM
where Tuvell was currently working, In fact, Mr, Tuvell had explained that his Linkedn
page had been altered by LinkedIn and/or someone else, and he had explained that he did
not feel safe informing IBM of his current employment due to IBMs harassing conduct.

146. Inhis May 17, 2012 e-mail, Mr, Feldman instructs Mr. Taveli not to deletc
information from his laptop, supply all passwords to the leptop, and to make it available
for pick-up by a courier, These demands about the data deletion and passwords are not
usual practice, and represent retaliation or retaliatory haragsmerit. (However, Mr. Tuvell
had already sanitized his laptop the preceding Saturday, May 12, pursuant to standard

- ysyal and customary practice at Netezza/TBM,) “u

1

147. On May 22, 2012, Mr. Stephen Frazier, a consultant from the computer forensics
company, AccessData, picks up the computer and two power supplies from Mr, Tuvell,

On information and balfeﬁhﬂewewfempioyees*orformmfmnployebs T eomputers
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for forensic investigation is contrary to IBM’s usnal practice or policy, and constitutes a
retaliatory investigation and/or retaliatory harassment.

COUNT I FAILURE TO ENGAGE IN INTERACTIVE PROCESS - ADA AND
CHAPTER 1518, §§ 4(16), 4(4A)

148,  Plaintiff incorporates by reference all of the preceding allegations,
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149. Plaintiff repeatedly asserted himself to be a qualified handicapped individual in
need of reasaoneble accommodation, Tepeatedly asserted a medical inability to confinue
working in his present position under Mr, Feldman, and repeatedly submitted medical

documentation in sapport of workplace conditions that would allowhlm to work despite
those medical limitations.

150. Despite the provision of this information, Defendant failed to provideorto - -

propose reasonable accommodations that were ‘consistent with the medical limitations, of
which it was awarc.

151, When Plaintiff repeatedly made the point that the accommodations suggested by
Defendant were nconsistent with his medical Hmitations, Defendant refused to tespond
with any substance. Morsover, Defendant never questioned or disputed Mt Tuvell’s
self-described medical limitations, or M, Tuvell’s supporting medical documentation in
any substantive fashion, and never requested any further information concerning Mr.,
Tuvell’s medical condition, or ability to work within various accomodations,

152. Consequently, Defendant failed to engage in the interactive process.

(153, As aresult of Defondant’s misconduct, Mr. Tuvell suffered lost wages and

benefits, lost reputation and career opporfimities, and experienced physical and mental
~ sutfering for which he seeks compensation.

COUNT 1I- FAILURE TO REASONABLY ACCOMMODATE PLAINTIFF ~ ADA
AND CHAPTER 151B, §8 4(16), 4(4A)

154, Plaintiff incorporates by reference all of the preceding allegations,

155.  Plaintiff is an otherwise qualified handicapped individual who requlres reasonable
accommodahon to perform his job.

156. On occasions described above and on other oceasions, Plaintiff asserted himself to
be a qualified handicapped individual in need of reasonable accommodation, repeatedly -
asserted & medical inability to continve working in his present position under M.
Feldman, and repeatedly submitted medical documentation in support of wotkplace
conditions that would allow him to work despite those medical limitations.

157.  IBM’s own written policies acknowledge the option of removing a supervisor
from a sittation when a supervisor has engaged in misconduct.

158, Defendant engaged in a continued practice of refusing to accord Plaintiff with
reasonghle accommodations, such as reassignment to a vacant position, or assignment o
a different supervisor, or other accommodation whereby Mr., Tuvell would be separated
from Mr, Feldman.
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159,  All alieged accommodations suggested by Defendant requited Mr. Tuvell to
continue under the day-to-day supervision of Mr, Feldman, which was contrary to
medical limitations and medical documentation known to Defendant.

160. Defendant failed to engage in & bona fide interactive ﬁrocess, and refused to
directly confront and address the medical limitations and documentation that they were
provided. Defendant restricted Mr, Tuvell from access to its internal listings of career

opportunities, and misleadingly suggested that he apply for jobs for which it had no
intention of hiring him, ' '

161, Instead of providing requested and required reasonable accommodation,
Defendant forced Plaintiff to go out on short term disability leave, and then on unpaid
leave, causing economic damages and harm to Plaintiff' s professional career, and
preventing him an equal opportunity to participate in the workplace, as well as physical
and emotional pain and suffering,

162.  As aresult of Defendant’s misconduct, Mr, Tuvell suffered lost wages and
benefits, lost reputation and career opportunities, and experienced physical and mental
suffering for which he seeks compensation,

COUNT IIT - FAILURE TO ASSIST IN HELPING MR. TUVELL OBTAIN THE
REASONABLE ACCOMMODATION OF REASSIGNMENT TO A VACANT
POSTTION FOR WHICH HE IS QUALIFIED - ADA AND CHAPTER 151B, §§ 4(16),
4(4A)

163,  Plaintiff incorporates by reference all of the preceding allegations.

164,  While Defendant held out the potentiality of reassignment to a vacant position as
a possible reasonable accommodation, Defendant made no effort beyond merely
pemmitting M. Tuvell to apply for positions through the Global Opportunity Mednagement
(GOM) process, which was open and available to all IBM employees.

- ~165, Maerely making the GOM process available to Mr. Tuvell, and aflowing hiin to

apply for jobs on the same level playing field as any other IBM employee, was
insufficient to satisfy Defendant’s duty to affirmatively discover and offer Mz, Tuvell
reassignment to & vacant position for which he qualified. Defendant should have

affirmatively searched its inventory of opernrpositions for-which M, Tuvell qualified, and
offered Mr, Tuvell such positions, Defendant wholly failed in its obligation to do so.

166. Defendant violated 42 U.8.C, section 12111(9)(B) in requiring Mrt. Tuvell o
undertake the GOM process to seek reassignment, and by refusing to take steps to locate
open positions for which Mz, Tuvell qualified, and failing to offer Mr, Tuvell such
positions.

25




- Case 1:13-cv411292-DJCDocument 76-41. Filed 12/15/14 " Page 26 6317 .

Case 1:13-cv-112982-DJC Document 10 Filed 06/06/13 Page 26 of 31

167.  As e result of Defendant’s misconduct, Mr. Tuvell suffered lost wages and

“benefits, lost reputation and career opportunities, and expetienced physwa,l and mental
Suffermg fot which he seeks compensation.

COUNT IV — FAILURE TO REASSIGN PLAINTIFE TO OPEN JOB POSTINGS
- SWG-0456125 AND SWG-0436579 — ADA AND CHAPTER 151B, §§ 4(16), 4(4A)

168.  Plaintiff incorporates by refersnce all of the preceding allegations,

169.  (iven the information available to Defendant, and given Defendant’s refusal to
accord the reasonable accommodation of having Mr., Tuvell separated from M. Feldman
while continuing to work in Mr, Tuvell’s current position, Defendant was obligated to
provide the reasonable accommodation of reassigning Mr, Tuvell to a vacant position.
Reassignment was the only viable alternative reessignment that preserved Mr, Tuvell’s
equality and career opportunities in the workplace,

170. Using the GOM process, Mr, Tuvell found positions for which he qualified, in
open requisitions SW(G-0456125 and SWG-0436579 (which are apparently both for the
same position). Mr. Tuvell interviewed for the first posting, the interview was positive
and Mr., Tuvell was deemed quaiified by those charged with filling the position, IBM
failed to provide Mr, Tuvell the reassignment to which he was entitied.

171.  The position(s) remain unfilled, and so it is not the case that Mr. Tuvell was
rejected in favor of a supenor candidate,

172,  Defendant violated 42 U.S.C. section 12111(9)(B) in refusing to provide these
reassignments to vacant positions for which Mr. Tuvell 1s qualified.

173,  As aresult of Defendant’s misconduet, Mr. Tuvell suffered lost wages and

benefits, lost reputation and career opportunities, and experienced physical and mental
suffering for which he seeks compensation.

COUNT V' — FAIEURE TO REASSIGN PLAINTIFF TO OPEN JOB POSTINGS SWGw:« - =+ -

0456125 AND SWG-0436579 ON THE BASIS OF HANDICAP DISCRIMINATION,
RETALIATION FOR AVAILING HIMSELF OF THE REASONABLE
ACCOMMODATION OF MEDICAL LEAVE, RETALIATION FOR ENGAGING IN
OTHER PROTECTED CONDUCT; RACE, GENDER, AGE AND/OR ANY~
COMBINATION THEREOF ~ ADA AND CHAPTER 151B, §§ 4(16), 4(4A)

174,  Plaintiff incorporates by reference all of the preceding allegations,
175.  Mr. Tuvell applied for, and was quéliﬁed for open job posting SWG-0456125.
176. On January 6, 2012, Mr. Tuvell was rejected for the position, on the grounds that

“T underestitnated the difficulty of moving forward with bringing you to the team. We
cannot move forward with taking you directly from being on short tertn dissbility — this
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- will receive very close scrutiny from the operations people in our organization.” See
Exhibit 1. This rejection, based exprossly on Mr. Tuvell’s availment of disability leave

as a reasonable accommodation, constitutes overt discrimination based on handicap and
is retaliation per se.

177.  Defendant had additionally, on other occasions, subjected Mr, Tuvell to
disadvantage based on his availment of disability leave, including without limitations
disabling Mr, Tuvell’s access to IBM facilities, limiting his computer access, and
refusing to progress and finalize review of Mr, Tuvell’s internal complaint, all explicitly
because Mr, Tuvell was on disability leave. Furthermore, Defendant had penalized Mr.
Tuvell for working at home due to his disability, by requiring to vse up sick leave on
those days.

178,  On January 6, 2012 and subsequgni’ occasions, Defendant provided a vadety of
shifting, false, and pretextnal reasons for the rejection, demonstrating that the frue
reagon(s) for rejection are discrimination and/or retaliation.

179, Mt. Tuvell was rejected for SWG-0456125 on the basis of retaliation for availing
himself of the reasonable accommodation of disability leave, retaliation for taking other

actions protected by the ADA and ¢, 151B, handicap, race, gender, age and/or any
combination thereof.

180.  Later, Mr. Tuvell applied for posting SWG-0436579, which appazently is the
same job position. On February 28, 2012, Mr. Mandel informed M. Tuvell that he had

been rejected for this posting for the same reasons that he had been rejected for SWG-
0456125.

181, Mr. Tuvell was rejected for SWG-0436579 on the basis of retaliation for availing
himself of the reasonable accommodation of disability leave, retaliation fot taking other

actions protected by the ADA and ¢. 151B, handicap, race, gender, age and/or any
combination thereof.

182. -'As aresult of Defendant’s misconduct, Mz, Tuvell suffered lost wages and - -

benefits, lost repuiation and career opportunities, and experienced physical and mental
suffering for which he seeks compensation.

—  COUNT VI=TANGIBLEJOB ACTIONS ON ACCOUNT OF HANDICAP,
RETALIATION, GENDER, RACE, AGE AND/OR ANY COMBINATION THEREOF
— ADA AND CHAPTER 151B, §§ 4(16), 4(44)
183, Plaintiff incorporates by reference all of the preceding allegations,

184, In addition to the acts described in the above counts, Defendant engaged in
vagious other tangible job actions in violation of ¢. 151B and the ADA.
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185. Defendant demoted Mr. Tuvell within the Performance Architecture Group
‘because of his handicap, race, gender, age and/or any combination thereof.

186, Mz, Feldman instructed Mr, Tuvell not fo communicate with M, Feldman cutside
the presence of Human Resource representatives, becanse of his handicap, retaliation,
race, gender, age and/or any combination thereof.

187. Defendant [1] issued Mr. Tuvell a Formal Warning Letter; [2] forced Mr, Tuvell
out on a disabilify leave instead of accommodating him or preventing continued
mistreatment (resulting in reduced compensation, and later, cessation of compensation),
[3] curtailed Mr, Tuvell’s computer access; [4] curtailed Mr, Tovell’s access from IBM
facilities; [ 5] refused to finalize the investigation of Mr. Tuvell’s internal cornplaint; [6]
treated work-at-home days as sick days; [7] delayed investigating Mr, Tuvell's
complaints; [8] refused to permait Mr. Tuvell to cut short his disability leave in order to
gvail himself of vacation benefits; [9] curtailed Mr, Tuvell’s access to Lotas Notes (his
ghility to communicate by e-mail to IBM co~workers); [10] curtailed Mr. Tuvell’s VPN
access to IBM’s internal w3 network (cutting off his ability to search IBM’s internal
listings, locate IBM peers, and review IBM infernal documents and policies); [11]
threatened Mr. Tuvell with termination for forwarding protected complaints to others
within IBM; [12] repeatedly demanded fhat Mr, Tuvell reveal where he was working
during the forced unpaid leave, despite the absence of a policy or contract clause
requiting him to reveal such information; [13] threatened Mr. Tuvell with termination for
failing to confirm whether he was employed at BMC; [14] threatened Mr. Tuvell with
termingtion for failing to tell IBM where he was working; [15] falsely accused Tuvell of
violating the Personal Leave of Absence policy; and [16] fired Tuvell,

188.  Each of these actions, eithet singly or in combination, constitirte tangible job
actions that were undertaken based on handicap, retaiation, race, gender, age and/or any
combination thereof, in violation of ¢. 151B and the ADA.

189,  As aresult of Defendant’s misconduct, Mr. Tuvell suffered lost wages and
benefits, lost reputation and career opportunities, and experienced physmal and mental

suffering for which he seeks compensation. o

COUNT VII- HARASSMENT ON THE BASIS OF HANDICAP, RETALIATION,
RACE, GENDER, AGE AND/OR ANY COMBINATION THEREOF — CHAPTER,
1518, §§4(1), 4(4), 4(44), 416y AND THEADA
190,  Plainfiff incorporates by reference all of the preceding allegations.
191, The prior Count lists tangible actions, each of which in isolation supports liability.
However, even if those acts are not considered tangible job actions, and even if they are,

they helped to form a hostile work environment, and/or, in combination, constitute one or
more actionable adverse actions.

28



- Case 1:13-¢v-11292-DJC 'Documnient 76-41 "Filed 12/15/14 ‘Page 29 of 31

Case 1:13-cv-11292-DJC Document 10 Filed 06/06/13 Page 29 of 31

192,  The harassing conduct is too voluminous to identify in ifs entirety in the
Complaint, but much of it is described above, Defendant created a hostile work
environment by vietimizing Plaintif through a series of tangible end/or non-tangible
harassing acts, bevause of his handicap, retaliation for engaging in protected conduct,
race, gender, age and/or any combination thereof,

193. Defendant failed in its ADA, ¢. 151B and contractual obligations to investigate
and remediate and unlawfil work environment brought to their attention.

194. As aresult of Defendant’s misconduét, Mr, Tuvell suffered lost wages and
benefits, lost reputation and career opportunities, and experienced physical and mental
suffering for which he seeks compensation,

COUNT VIII - FAILURE TO INVESTIGATE AND REMEDIATE HARASSMENT
ON THE BASIS OF HANDICAFP, RETALIATION, RACE, GENDER, AGE AND/OR
© ANY COMBINATION THEREOF — CHAPTER 151B, §§ 4(1), 4(4), 4(4A), 4(16) AND
' THE ADA

195,  Plaintiff incorporates by reference all of the preceding allegations,

196, Once Mr. Tuvell brought unlawful harassment and/or tangible job actions
resulting in a hostile work environment to the attention of IBM and its agents, Defendant
had the obligation to fully and fairly investigate and remediate the situation.

197, Sometimes, Defendant failed to even acknowledge M. Tuvell’s complaints of
discrimination and/or retaliation, which reflects Defendant’s contempt for the complaint
process and its obligation to comply with the discrimination laws, and reflects a practice
that would dissugde a reasonable person from complaining,

198. Defendant contitiued its campaigh of refusing to progress and/or resolve
Plaintiff’s pending internal complaints of harassment, and failed to adequately remedy
the conduct, and permitted it to continue unabated, Inthe instances in which it did act,
Defendant instead conducted biased, inadequate and deferential sham investigations and
failed to cure or remediate the misconduct brought to their attention.

'199,  As aresult of Defendant’s misconduct, Mr, Tuvell suffered lost wages and

benefits, lost repytation and eareer opportunitics; and-experienced physical and mental
suffering for which he seeks compensation.
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WHEREFORE, Plaintiff requests:

a. that the Defendant compensate Plaitiff for any loss of wages and/or benefits,
including back pay and front pay;

b. that the Plaintiff be awarded an amount of money which will fairly compensate
his emotional and physical pain and suffering;

c. that the Plaintiff be compensated for loss of reputation and loss of career
opportunities, caused by Defendant’s conduct,

d. that the Plaintiff be awarded attorney’s fees and costs.
e that the Plaintiff be awarded punifive and/or multiplied damages.
f. that the Defendant pay the Plaintiff pre- and post-judgment interest;

that the Plaintiff be reinstated to his position, or to a different position at TBRM for

g
which he qualifies, under conditions that are consistent with his medical limitations, and
otherwise be made whole;

h, equitable relief to prevent future misconduct;
i that Plaintiff’s personnel file should be expunged of improper, harassing
criticisms of his work performance;
j- any other relief as may be just and propet and/or which will make the
Plaintiff whole.

Respectfully submitted,

The Plaintiff,

By his Attoreys

s/ Robert- S Mantelt
Robert S. Mantell
BBO# 559715
Rodgers, Powers & Schwartz LLP
18 Tremont Street
Suite 500
Boston, MA 02108
(617) 742-7010
RMeantell{@TheEmploymentLawyers,com
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CERTIFICATE OF SERVICE

I hereby certify that this document filed through the ECF sysiem will be sent
electronically to the registered participants as identified on the Notice of Electrenic Filing
on June 6, 2013

/s/ Robert 8, Mante]]
Rodgers, Powers & Schwartz LLP

Tuvell complaint3
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

L L L L L e e = -y
WALTER TUVELL,

Plaintiff,

vs. : Civil Action No.

. ' 13-cv-11292-DJC
INTERNATIONAL BUSINESS

MACHINES, INC.,
Defendant.
e e e e e e - - —x

ORAL DEPOSITION OF KATHLEEN ANN DEAN

On the 27th day of March, 2014, between Lhe
hours of 10:06 a.m. and 2:12 p.m., in the offices of
Jackson Lewis, P.C., 18 Corporate Woods Beoulevard,
Third Floor, Albany, New York, before me, LAUREL
STEPHENSON, Court Reporter and Netary Public for the
State of New York, appeared KATHLEEN ANN DEAN, who,
'Peing by me first duly sworn, gave an oral
depcsition at the instance of the Plaintiff in said
cause, pursuant to the Federal Rules of Civil:
Procedure.

PRESENT :

(By telephonic means)

Rodgers, Powers & Schwartz LLP
(By Robert S. Mantell, Esg.)
18 Tremont Street, Suite 500
Boston, Massachusetts 02108
017.742.7010
RMantell@TheEmploymentlLawyers. com
for the Plaintiff.

(Continued)
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48
1 A, No.
2 Q. Do you recall anything else about your
3 conversation with Diane Adams in which she assigned
4 you Mr. Tuvell's case?
5 A. No.
6 Q. Did you have any conversation with Ms. Adams
7 regarding provision of reaéonable accommodations of
8 Mr. Tuvell?
9 A. T don't remember.
10 Q. Can vyou go to Exhibkit 32, please.
11 (The document was handed to the witness,
12 and the witness examined the document.)
13 MR. PORTER: The witness has been handed
14 Exhibit 3 and she's reviewing it. We'll let vyou
15 know when she's ready to answer questicons.
16 A. T have read it.
17 MR. PORTER: She's ready to gc.
18 Q. Okay. Do you recognize this document?
19 A, Yes.
20 0. What is this document?
21 A. This i1s Lotus Notes teo Walter Tuvell from
22 me saying, "Can you call me now."
23 Q. And did you receive the e-mail from Mr.
24 Tuvell that's at the bottom of Exhibit 37

Doris O. Wong Associates, Inc.
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49
1 A Yes.
2 0. And did you read Mr. Tuvell's e-mail on or
3 about August 11, 20117
4 A. Where is that e-mail -- oh, vyes.
5 o) By the page --
6 A The date, ves.
7 Q And do you see where it says, "I have come
8 down with a sudden condition, which will, I believe
9 regquire STD." Do you see where it says that?
10 Al Yes.
11 Q. After that he says, "together with some
12 longer—term solution, potentially involving an
13 accommodation.” Do vou see where it says that?
14 A. Yes.
i5 Q. Did you understand that he was saying that
16 he might need a reasonable accommcdation?
17 MR. PORTER: Objection to the form.
18 A. An employee can state that they want an
9 accommodation, bt we need an IBM medical treatment
20 report form completed by the employee's treating
21 chysician. L
22 o. But IT'm just asking your understanding back
23 in August 11, 2011, reading Mr. Tuvell's e-mail in
24 Exhibit 3, and my guesticn 1is, did you understand

Doris O. Wong Associates, Inc.
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Al Yes.
Q. Is there anything that would refresh your
recollection as to whether such a meeting took place?
A. I don't know.
0. Could you turn to Exhibit 7, please.
| MR. PORTER: Just a moment.
(The document was handed to the witness,
and the witness examined the document;)
MR. PORTER: The witness has been handed
Exhibit 7. She's going to review 1t, and we'll let
you know when she's ready.
Q. Ms. Dean, I'm just going to ask ydu if you
received this.
MR. PORTER: ©Okay. Great. 8o the guestion
is did you -- did she receive it?
Q. Yes. Did you receive this e-mail from Dr.
Snyder on or about September 13th, 20117

A, The Lotus Note indicates, here in front of

me,;—that--I-did-receive 4t

Q. And did you review this e-mail and the
attached e-mail thread on or about September 13th,
20117

A. I haven't reviewed it right now in its

entirety but, ves, I have reviewed it in November

Doris O. Wong Associates, Inc.
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1 13th, 2011.

2= Q. . September 13th.

3 AL Oh, sorry. September. Thank you.

4 Q. So let me ask the gquestion again. Did vyou
5 receive and review this e-mail and the attached
6| e-mail thread on September 13th, 20117

7 A Yes.

8 Q. Can you go to Exhibit 8, please.

9 MR. PORTER: Just a moment.

10 {The document was handed to the witness,
11 and the witness examined the document.)
12 MR. PORTER: We've given the witness

13 Exhibit 8. She's reviewing it.

14 A I've read it.

15 Q. Ckay. Do you recognize this document?

16 A Yes, I do.

17 0. What is 1t?

18 A. It's a Lotus Note from and to Dr. Snyder,
9 there's one from —-—an e-marl to WalterTuvelt from
20 me, and my correspondence with Dr. Snyder from me.
21 Q. Now going from pages —- the second and

27 third page --

23 L. Okay.

24 Q. -— looking to the e-mail starting in the

Doris O. Wong Associates, Inc.
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CERTIFICATION

I, LAUREL STEPHENSON, a Court Reporter and
Notary Public in and for the State of New York, do
hereby certify that the foregoing record taken by me

at the time and place as ncted in the heading hereof

is a true and accurate transcript of same, to the

best of my ability and belief.

Laurel Stephenson

Date: April 7, 2014
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

e e m — - - - - - - - - - - - - —x
WALTER TUVELL,
Plaintiff,
vs. : Civil Action
: No.
INTERNATIONATL BUSINESS : 13—-cv-11292-DJC
MACHINES, INC., :
Defendant.
- D —m — - - - - - - - - - - - —x

DEPOSITION OF DANIEL J. FELDMAN, a witnessg
called on behalf of the Plaintiff, taken pursuant to
the Federal Rulesgs of Ciwvil Procedure, before Anne H.
Bohan, Registered Diplomate Repcrter and Notary
Public in and for the Commonwealth of Massachusetts,
at the Offices of Rodgers, Powers & Schwartz LLP,

18 Tremont Street, Boston, Massachusetts, on Friday,
March 28, 2014, commencing at 9:58 a.m.

PRESENT : .

Rodgers, Powers & Schwartz LLP
{(By Robert S. Mantell, Esqg.)
18 Tremont Street
Boston, MA 02108 :
617.742.7010; Fax ©17.742.7225
rmantell@theemploymentlawyars. com
for the Plaintiff.

Jackson Lewis P.C.
{by Joan Ackerstein, Esg.)
75 Park Plaza
Boston, MA 02116 .
617.367.0025; Fax 617.367.21565
ackerstjl@jacksonlewis.com
for the Defendant.

ALSC PRESENT: Walter Tuvell
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What's your werk address?

It's 26 Forest 3treet, Marlbocrough,
etts.

Z2IP code?

I can't remember it.

What's vyour work email address?

dfeldmanus. ibm. com.

11

You say you were deposed before. When were

deposed?
1987.

What was that deposition in connection

My divorce.

I see. Were you deposed on any other

No.
When were vyou first hired by IBM?

I became an IBM employee on January 1st,

1 Q.

2 A.

3 Massachus

4 Q.

5 A.

6 Q.

7 A.

8 Q.

5 you last
10 A.
11 Q.
12| withv?

13 A.
14 Q.
15 occasion?
16 A
17 0.
18 A.
19 2011
20 Q.
21 A.
22 0.
23 A.
24 Q.

Where were you emploved pricr to that?
Netezza, Incorporated.

When did you start at Netezza?

The middle of August of 2010.

Where were you employed prior to being at

Doris O. Wong Associates, Inc.
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1 Netezza?

2 A, Sterling Commerce, Inccocrpcrated.

3 Q. What was your job at Sterling Commerce,

4 Incorporated?

5 A, Software architect.

6 Q. During what years were you employed at

7 Sterling Commerce?

8 A.  From the middle of 2007 through July

9 of 2010.

10 Q. What was your position at Netezza?

11 A. Director of performance architecture.

12 o. What sort of company 1s Netezza? What did
13 it make or do?

14 Al Netezza manufactured and socld a data

15 warehousing appliance.

16 Q. What were your job duties as director of
17 performance architecture at Netezza?

18 I. I managed a small group of senior software
159 architects whose charter was to ensure that the

20 Netezza product remained in a leadership position
21 with regard to all cother competitcors in the data

22 warehousing market, on the basis of performance per
23 dollar.

24 Q. How many pecople did you manage?

Doris O. Wong Associates, Inc.
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1 A, It's varied over time.

2 Q. At Netezza?

3 A. At Netezza, five.

4 S0Q. Who were those five individuals that you

5 managed at Netezza?

6 A. Again, it's wvaried over time. It wasn't

7 always the same people.

8 Q. Well, of the people that you can recall.

9 A. Mike Menninger, Larry Lutz, Felix Santiago,
10 Sujatha Mizar, Ashish Deb. There's one more.

11 Joseph Shkolnick, Walter Tuvell. It's wvaried over
12 time sc at various times.

13 Q. Was Mr. Knabe under you?

14 A, No.

15 Q. Was Mr. Knébe at Netezza while you were at
16 Netezza?

17 A. Yes.
18 Q. Where was Mr. Knabe as compared to you in
19 terms-of the hierarchy while you were at Netezza?

20 A. We had the same manager.

21 Q. What was his job title at Netezza?

22 A I don't remember what his job title was in
23 the few months before we were acguired by IBM.

24 0. Did you manage Mr. Tuvell during the entire

Doris O. Wong Associates, Inc.
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1 pericd in which you were at'Netezza?

2 A No. I hired him in November.

3 MS. ACKERSTEIN: Can you Jjust clarify, are
4 vou talking about Netezza until December 31, 20107
5 MR. MANTETLL: Yes.

6| Q. So when did you hire Mr. Tuvell?

7 AL Early November of Z010.

g Q. Did yvou hire -—- when you hired Mr. Tuvell,
9 did ycu have cpportunity to review his resume?

10 A. Yes.

11 0.  Did you have opportunity to review his

12 qualificaticns for the position?

13 A. Yes.

14 Q. Did you regard Mr. Tuvell as qualified for
15 the position technically?

16 AL I did.

17 Q. Was he well gqualified?

18 A. Yes.

19 O bid-vyeou hire-Ms Mizar-at-Netezza?

20 A, Yes.

21 Q. When did you hire Ms. Mizar?

22 AL She started the end of November of 2010.
23 Q. Can you spell her first name?

24 A. S-u—j-a-t-h-a.

- Doris O. Wong Associates, Inc.
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51
1 the rest of the teaﬁ, and that was his response.
2 Q. Did he explain that response?
3 Al No.
4 0. At some point did Mr. Knabe indicate to you
5 that he did noﬁ want.to work with Mr. Tuvell
6 anymore?
7 A Yes.
8 Q0. When was that?
9 AL I don't remember the exact date. It was
10 after these notes that you presentéd as Exhibit 6.
11 | {Document marked as Feldman
12 Exhibit 7 for identification)
13 ME. MANTELL: This is Exhibit 7.
14 Q. I'm going to ask you specifically about
15 Page 11033.
16 A Yes.
17 Q. With respect to Page 11033, who wrote these
18 notes?
19 A F—ci-c
20 Q. When did you write these notes?
21 A. On the date indicated in the margin.
22 o. Is it fair to say you wrote these noctes on
23 June 9, 20117
24 Fig Yes.

Doris O. Wong Associates, Inc.
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52
1 Q. Can you just read those notes into the
2 record, please.
3 .AJ . "6/9. Fritz regarding Walt. Doesn't
4 believe he can make things work with Walt. "Not
5 fundamentally a micro or milli manager.' Walt
6 doesn't work this way.
I "'Devesh asks why Walt isn't getting it
8 done.'"™ That's a quotation of Fritz as was the "not
9 fundamentally a micro or milli manager."
10 "Major ccommunication and commuﬁication‘
11 style issue. Started to write a C program toc prove
12 te Walt that it was possible to compile stuff on the
- 13 SPU and have it work. 'TI don't see a practical way
14 to patch this up.'"™
15 Q. Is this the first time that Mr. EKnabe
16 communicated this information, that he didn't feel
17 there was a future in terms of his work relationship
18 with Mr. Tuvell?
19 P I-believe--go,—yes
20 Q. How did you respcond to that?
21 A. I don't remember the specific words of the
22 conversation I had with him.
23 Q. Is there anything else from this
24 conversation ¢f June 9%th with Mr. Knabke that you can

Doris O. Wong Associates, Ine.
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1 recall?

2 Al No.

3 Did Mr. Knabe ever call Mr. Tuvell a bully?
4 Al No.

5 Q. Did Mr. Knabe ever call Mr. Tuvell a liar?
6 Al No.

7 .Q. .Did you ever tell Mr. Tuvell that Mr. Knabe
8 called him a bully?

9 A, Absolutely not.

10 Q. Did you ever tell Mr. Tuvell that Mr. Knabe
11 called him a liar?

12 Al No.

13 Q. Did you agree with Mr. Knabe that the work
14 relationship between Mr. Tuvell and Mr. Knabe was

i5 irreparable as of June 2, 20117

16 A, Yes, T did.

17 Q. Does Mr. Knabe have any declared

18 disability?

19 A Not—that-T*m-aware of-

20 Q. You're not aware of any disability that he
21 has, correct?
22 Al Correct.
23 Q. Te your knoﬁledge, has Mr. Knabe ever filed
24 a discriminaticn or harassment complaint against an

Doris O. Wong Associates, Inc.
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A No.

Q. No?

A. No.

Q. Was Mr. Tuvell reassigned to different job
duties at some point? |

AL He was reassigned to different specific
tasks, ves.

o. When was that reassignment?

D On or about June 10th.

0. What tasks did Mr. Tuvell have that he
would no longer do?

L. He was no longer assigned te support the
Wahoo fTeam in Cambridge and was reassigned to
provide performance architecture suppocrt te other
projects in Marlborough.

Q. Did Mr. Tuvell retain any assignments as of

June 10, 20117

A. Any tasks he might have been doing that

—were-germane-to the-operation-of our-specific -group

rather than one of the specific develorment projects
we were Supporting, and I can't remember if there
were any of those outstanding at the time, but had
there‘been, he would have retained those.

Q. But yeou don't recall whether he was working

Doris O. Wong Associates, Inc.
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58
onn that or not?
A. I don't.
0. So is it fair to say that Mr. Tuvell's
roles and Ms. Mizar's roles were switched?
A Yes.
Q. Now, was there any prestige inherent in the

work that Mr. Tuvell had been doing as oppecsed to
what Ms. Mizar had been deing?
Al Not in  my mind.
Q. WQuld vou agree with me that the work that
Mr. Tuvell had been doing was at a higher level than
what Ms. Mizar had been doing?
MS. ACKERSTEIN: Objecticon.
FA No, T wouldn't agree with that.
Is it fair to say that Mr. Tuvell at this
time was being paid more than Ms. Mizar?
A Yes..

Approximately how much more was he being

—paid-than -her?

A. I don't recall his specific salary but
approximately 535,000 per year more.
{Document marked as Feldman
Exhibit 9 for identificaﬁion)

0. Could vou review Exhibit 9, please.

Doris O. Wong Associates, Ine.
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1 A, {(Witness reviews document)
2z Q. Now, in changing Mr. Tuvell's and Ms.
3 Mizar's Jjcb functions, who decided to do that?
4 A. I did.
5 Q. Did you consuit with anyone in doing thaf?
6 A. No.
7 Q. Why did you make the decision to do that?
8 Al Because 1t was clear that Tuvell and Knabe
9 could not work effectively together, and my
10 responsibility is to get the work done.
11 Q. It seemed clear to you based on what, what
12 incidents, or why did you believe that?
13 A, The rather routine and, in my view, nasty
14 complalning that Dr. Tuvelllwas engaged in during
15 weekly status reports and meetfings with me about the
16 Wahco project and other team members on the prpject,
17 and because of Dr. Knabe's inability to work with
18 him effectively and his admitted inability to Work
1.9 with-Br. -Knabe-.
20 Q. So in switching Mr. Tuvell's roles with Ms.
21 Mizar, he would no longer work on Wahoo; is that
22 correct?
23 A. That's correct.
24 Q. Now, with respect to Exhibit 9, at the
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1 the middle of the first page is from ydu to Mr.

2 Knabe and was sent on June 14, 20117

3 AL Yes.

4 Q. You were requesting any documentation on

5 ‘Walt from Mr. Knabe?

6 A. Yes.

7 Q. Why did you request this documentation?

g A. Because he had indicated that he had notes
9 that he could share with me.

10 Q. Did he respond?

11 A. Well, the email directly above the cone vyou
12 cited says that he was working on it.

13 Q. Did you ever get that documentation?

14 Al No. |

15 {Document marked as Feldman

16 Exhibkit 13 for identification)

17 Q. Could you review Exhibit 13, please.

18 A (Witness reviews document)

19 Q- Before we get-to 13- IL-want-to-go-back-to-
20 Exhibit 11 and ask whether you have testified to all
21 the interactions that vyou had with Mr. Tuvell that
22 you felt made him potentially dangerous or that

23 indicated to you that he was potentially dangerous?
24 A. I'm sorry, I don't understand the question.
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Q. You've alluded to a couple of interactions,
one where he took some paper out of your hand and
another one he yelled at you?

AL Yes.

Q. Was tThere any other basis for you to
believe as of June 13th that Mr; Tuvell was
potentially dangercus?

A. Just his pattern of escalating
confrontation and anger in_his written
communication.

0. Those communications are some of them which

we looked at today, correct?

Al Ccrrect.

Q. Any other verbal interactions that
supported your hkelief that he was potentially
dangerous”?

Al Nothing that I can recall.

Q. Now, looking to Exhibit 13, going to the

page, this appears to be an email from you to Mr.

Tuvell and Ms. Mizar which you sent on June i5th,

2011; is that correct? OChm the bottom of the page?
Al The very bottom-most of the two captioned

emails here?

Doris O. Wong Associates, Inc.
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1 Q. Yes. The very bottom, on the third page.
2 A, Yes, Tuvell, Mizar and a copy to McCabe.
3 o. In this email you're requesting a status
4 update on the transition tasks?
5 A, Yes.
6 C. Then in the middle of the second page, did
7 you send this email tec Mr. Tuvell and Ms. McCabe on
8 or about June 15, 20117
9 A. Yes.
10 Q. With respect to not having a status report
11 from Mr. Tuvell?
12 A Um-hum.
13 Q. Did you feel that Mr. Tuvell had failed to
14 perform adequately and failed to provide a status
15 report?
16 A, Yes.
17 Q. You were informing him of that fact?
18 A, Yes.
15 o Now;going-to thewfifstwandwsecoﬁdwpageywis
20 it falr to say this is an email from Mr. Tuvell to
21 you that you received on or about June 15, 20117
22 L. Yes.
23 0. Is it fair tc say thét from this email it
24| was your understanding that Mr. Tuvell believed that
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1 he was being discriminated against on the basis of
2 age and sex and maybe race?

3 MS5. ACKERSTEIN: Objection.

4 A. It is on the basis of this email that I

5 believe he was suggesting that that might be

6 possibie.

7 Q. Cn this email he was accusing you of

8 engaging in retaliation? I'm going to point you to
9 the first page right in the middle of the page. It
19 says "...you insist on interacting with me in this
11 sort cf blatant (not even an attempt ét subtlety)
12 snide harassment/retaliation."

13 A, Yes.

14 Q. You understood he was accusing you of

15 retaliation?

16 AL He was accusing me of harassment/

17 retaliation.

18 MR. MANTELL: Mark this.

19 (Decument-marked-as-Feldman

20 Exhibit 14 for identificatlion)

21 Q. Would you review Exhibit 14, please.

22 A. (Witness reviews document)

23 0. Loocking to the email at the bottom of the
24 page, is this an email from Ms. Mizar to you which
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