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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

WALTER TUVELL, 

 

 Plaintiff, 

 

v. 

 

INTERNATIONAL BUSINESS MACHINES, INC.,  

 

 Defendant 

 

Civil Action No.  13-11292-DJC 

 

AFFIDAVIT OF JOAN ACKERSTEIN 

I, Joan Ackerstein, on oath, depose and say as follows: 

 

1. I am a Shareholder in the law firm of Jackson Lewis P.C., with an office located 

at 75 Park Plaza, Boston, Massachusetts 02116.  I am one of the attorneys representing 

Defendant International Business Machines, Inc. in the matter. 

2. Attached as Exhibit 1 is a copy of excepts from the first day of the deposition of 

Plaintiff Walter Tuvell, taken on May 16, 2014.   

3. Attached as Exhibit 2 is a copy of excepts from the second day of the deposition 

of Plaintiff Walter Tuvell, taken on June 24, 2014.   

4. Attached as Exhibit 3 is a copy of excepts from the deposition of Christopher 

Kime taken on March 7, 2014. 

5. Attached as Exhibit 4 is a copy of excepts from the deposition of B. Stewart 

Snyder, III, M.D., taken on March 19, 2014.   

6. Attached as Exhibit 5 is a copy of excepts from the deposition of Kathleen Ann 

Dean taken on March 27, 2014.   

7. Attached as Exhibit 6 is a copy of excepts from the deposition of Daniel Feldman 

taken on March 28, 2014. 
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8. Attached as Exhibit 7 is a copy of excepts from the deposition of Stephanie Ross, 

L.I.C.S.W., taken on April 11, 2014.  

9. Attached as Exhibit 8 is a copy of excepts from the deposition of Linda King 

taken on May 9, 2014.  

10. Attached as Exhibit 9 is a copy of excepts from the deposition of Lisa Due taken 

on May 20, 2014.   

11. Attached as Exhibit 10 is a copy of excepts from the deposition of Russell Mandel 

taken on June 4, 2014.    

12. Attached as Exhibit 11 is a true and accurate copy of what was marked as Exhibit 

9 to Plaintiff’s Deposition and identified as a warning dated August 3, 2011. 

13. Attached as Exhibit 12 is a true and accurate copy of what was marked as Exhibit 

3 to the deposition of Christopher Kime and identified as an e-mail dated December 1, 2011 from 

Walter Tuvell to Chris Kime regarding SWG-0436579 discussion. 

14. Attached as Exhibit 13 is a true and accurate copy of what was marked as Exhibit 

11 to the deposition of Christopher Kime and identified as an e-mail dated January 6, 2012 from 

Chris Kime to Walter Tuvell regarding Happy New Year. 

15. Attached as Exhibit 14 is a true and accurate copy of what was marked as Exhibit 

6 to the deposition of Dr. B. Stewart Snyder and identified as an e-mail string dated October 4, 

2011 regarding Tuvell. 

16. Attached as Exhibit 15 is a true and accurate copy of what was marked as Exhibit 

3 to the deposition of Kathleen Dean and identified as an e-mail dated August 11, 2011 from 

Kathleen Dean to Walter Tuvell regarding Need health service. 

17. Attached as Exhibit 16 is a true and accurate copy of what was marked as Exhibit 

7 to the deposition of Kathleen Dean and identified as an e-mail string dated September 13, 2011 
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from Stewart Snyder to Kathleen Dean and others regarding IBM Confidential: Walter Tuvell 

#0G3821. 

18. Attached as Exhibit 17 is a true and accurate copy of what was marked as Exhibit 

9 to the deposition of Kathleen Dean and identified as an e-mail string dated September 16, 2011 

from Stewart Snyder to Kathleen Dean regarding IBM Confidential: Walter Tuvell #0G3821. 

19. Attached as Exhibit 18 is a true and accurate copy of what was marked as Exhibit 

9 to the deposition of Daniel Feldman and identified as an e-mail string dated June 10, 2011 from 

Fritz Knabe to Daniel Feldman regarding FYI. 

20. Attached as Exhibit 19 is a true and accurate copy of what was marked as Exhibit 

13 to the deposition of Daniel Feldman and identified as an e-mail string dated June 15, 2011 

from Walter Tuvell to Daniel Feldman regarding FW: Transition of responsibilities. 

21. Attached as Exhibit 20 is a true and accurate copy of what was marked as Exhibit 

14 to the deposition of Daniel Feldman and identified as an e-mail string dated June 15, 2011 

from Walter to Daniel Feldman regarding Transition status – 6/14/2011. 

22. Attached as Exhibit 21 is a true and accurate copy of what was marked as Exhibit 

15 to the deposition of Daniel Feldman and identified as an e-mail dated June 17, 2011 from 

Sujatha Mizar to Dan Feldman regarding Transition status – 6/16/2011 and 6/17/2011. 

23. Attached as Exhibit 22 is a true and accurate copy of what was marked as Exhibit 

25 to the deposition of Daniel Feldman and identified as an e-mail string dated July 26, 2011 

from Daniel Feldman regarding Walter Tuvell. 

24. Attached as Exhibit 23 is a true and accurate copy of what was marked as Exhibit 

31 to the deposition of Daniel Feldman and identified as an e-mail dated November 23, 2011 

from Daniel Feldman to Walter Tuvell regarding Return to work. 
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25. Attached as Exhibit 24 is a true and accurate copy of what was marked as Exhibit 

37 to the deposition of Daniel Feldman and identified as an e-mail dated December 16, 2011 

from Daniel Feldman to Walter Tuvell regarding FW: Your two requests. 

26. Attached as Exhibit 25 is a true and accurate copy of what was marked as Exhibit 

44 to the deposition of Daniel Feldman and identified as and e-mail dated May 17, 2012 from 

Daniel Feldman to Walt Tuvell regarding Next Steps. 

27. Attached as Exhibit 26 is a true and accurate copy of what was marked as Exhibit 

4 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed 

by Stephanie Ross dated October 12, 2011. 

28. Attached as Exhibit 27 is a true and accurate copy of what was marked as Exhibit 

5 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed 

by Stephanie Ross dated November 3, 2011. 

29. Attached as Exhibit 28 is a true and accurate copy of what was marked as Exhibit 

6 to the deposition of Stephanie Ross and identified as a Medical Treatment Report Form signed 

by Stephanie Ross dated December 19, 2011. 

30. Attached as Exhibit 29 is a true and accurate copy of what was marked as Exhibit 

28 to the deposition of Stephanie Ross and identified as an e-mail dated September 28, 2012 

from Stephanie Ross to Walt Tuvell regarding Letter to Met Life. 

31. Attached as Exhibit 30 is a true and accurate copy of what was marked as Exhibit 

9 to the deposition of Linda King and identified as an e-mail string dated June 14, 2011 from 

Walter Tuvell to Daniel Feldman regarding Summer plans. 

32. Attached as Exhibit 31 is a true and accurate copy of what was marked as Exhibit 

10 to the deposition of Linda King and identified as an e-mail dated April 21, 1997 from Walt 
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Tuvell to Meg MacGougan, Margaret Johnson and David Thompson regarding Sleepless in 

Boston. 

33. Attached as Exhibit 32 is a true and accurate copy of what was marked as Exhibit 

19 to the deposition of Linda King and identified as an e-mail dated June 3, 2013 from Walter 

Tuvell to Patricia Barnes regarding Where I got PTSD. 

34. Attached as Exhibit 33 is a true and accurate copy of what was marked as Exhibit 

1 to the deposition of Lisa Due and identified as an e-mail string dated June 16, 2011 from Diane 

Adams to Lisa Due regarding Fw: Transition and status reporting. 

35. Attached as Exhibit 34 is a true and accurate copy of what was marked as Exhibit 

3 to the deposition of Lisa Due and identified as an e-mail chain dated June 23, 2011 from 

Walter Tuvell to Lisa Due regarding Walter Tuvell. 

36. Attached as Exhibit 35 is a true and accurate copy of what was marked as Exhibit 

12 to the deposition of Lisa Due and identified as an e-mail dated June 29, 2011 from Lisa Due 

to Walter Tuvell regarding *Confidential: Investigation. 

37. Attached as Exhibit 36 is a copy of excepts from the deposition of Frederick C. 

Knabe taken on June 13, 2014. 

38. Attached as Exhibit 37 is a copy of excerpts from the deposition of Victoria 

Vazquez taken on April 14, 2014. 

39. Attached as Exhibit 38 is a true and accurate copy of what was marked as Exhibit 

2 to the deposition of Victoria Vazquez and identified as an August 15, 2011 Medical Treatment 

Form. 

40. Attached as Exhibit 39 is a true and accurate copy of what was marked as Exhibit 

3 to the deposition of Victoria Vazquez and identified as a September 9, 2011 Medical Treatment 

Form. 
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41. Attached as Exhibit 40 is a true and accurate copy of Plaintiff’s Automatic 

Disclosures served on August 9, 2013.   

42. Attached as Exhibit 41 is a true and accurate copy of the First Amended 

Complaint, which was marked as Exhibit 7 to Plaintiff’s deposition. 

Signed under the pains and penalties of perjury this 15
th

 day of December 2014. 

 

      /s/ Joan Ackerstein     

      Joan Ackerstein  

 

 

CERTIFICATE OF SERVICE 

This is to certify that on December 15, 2014, a copy of the foregoing document was 

served upon all parties of record via the ECF system. 

 

       /s/ Matthew A. Porter     

       Jackson Lewis P.C. 
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 1   performance architect, do you see that in the first
  

 2   sentence?
  

 3       A.   Yes.
  

 4       Q.   Is that still your title?
  

 5       A.   It is.
  

 6       Q.   Do you still report to Mr. Patel?
  

 7       A.   I do not.
  

 8       Q.   When did that change?
  

 9       A.   About two months ago.
  

10       Q.   Is Mr. Patel still employed by Imprivata?
  

11       A.   He is not.
  

12       Q.   He had been the director of quality
  

13   assurance.  Is he no longer the director of quality
  

14   assurance?
  

15       A.   He doesn't work there at all, so he
  

16   certainly couldn't be the director of quality
  

17   assurance.
  

18       Q.   When he left, was he the director of
  

19   quality assurance?
  

20       A.   He was.
  

21       Q.   So he was still your supervisor?
  

22       A.   At the time he left, yes.  He's the only
  

23   supervisor I ever had at Imprivata up until the time
  

24   he left.
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 1       Q.   Who is your current supervisor?
  

 2       A.   We have no one yet that has filled that
  

 3   position.  That position is being searched for.  The
  

 4   person to fill that position is being searched for.
  

 5   In the interim, I report directly to the person who
  

 6   had been Jignesh's boss at the time he left.  That
  

 7   person's name is "Mike Fandozzi."
  

 8       Q.   This offer letter says that you will be
  

 9   eligible to participate in the company's benefits
  

10   programs.  Are you covered under health insurance at
  

11   Imprivata?
  

12       A.   Yes.
  

13       Q.   How soon after you started at Imprivata
  

14   were you able to begin that coverage?
  

15       A.   I think it was probably effective
  

16   immediately.  However, I'm thinking -- yes.  I
  

17   believe this is correct.  I could check with my
  

18   wife, who I think -- and this would not be a
  

19   privilege breaking communication.  I think what she
  

20   wanted to do --
  

21            MR. MANTELL:  Don't testify with respect to
  

22   confidential communications between you and your
  

23   wife.
  

24       A.   So I won't say what she wanted do.  Let me
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 1   tell you what I think may be the case of what
  

 2   happened.
  

 3            Okay, let me preface this by saying my wife
  

 4   handles the finances in our house.  I don't know
  

 5   that much about them.
  

 6            I'm recalling here from my understanding,
  

 7   which may be incorrect, but I think I started there
  

 8   in the middle of the month, or something like that,
  

 9   while I was still covered by IBM.  You know, I don't
  

10   remember this.  I don't remember if I was covered by
  

11   IBM benefits or not up to the end of March and then
  

12   I had to cut over to the Imprivata benefits in
  

13   April.
  

14            There was something, some vague memory that
  

15   I have -- and it's only a vague memory because I
  

16   didn't do what she did -- about, you know, not
  

17   double-dipping, or however you want to phrase that,
  

18   being covered twice.
  

19            Now, I may be wrong about this.  I may not
  

20   have had IBM benefits at this time because I was on
  

21   zero salary.  Wait a minute now.  No, no.  I think I
  

22   was COBRA-ed in, or maybe there's some phrase like
  

23   that.  You can continue having insurance from your
  

24   old employer until the new one picks it up.  There's
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 1   some phrase like that.
  

 2            Anyway, my wife is scrupulous about - she
  

 3   always is -- that we do this properly with respect
  

 4   to getting benefits.
  

 5            Anyway, I'm pretty sure I was eligible to
  

 6   get benefits immediately upon hire at Imprivata.
  

 7   It's just that we didn't partake in those benefits
  

 8   until the proper timing.
  

 9       Q.   So you are covered at Imprivata --
  

10       A.   Yes.
  

11       Q.   Well, let me finish.  You are covered at
  

12   Imprivata under health insurance, vision insurance,
  

13   dental insurance, and that covers you and your
  

14   family?
  

15       A.   Yes.
  

16       Q.   Is there a bonus plan?
  

17       A.   For some employees there is.  There is not
  

18   for me.
  

19       Q.   So you are not eligible to participate in a
  

20   bonus plan?
  

21       A.   Not a bonus properly, so-called.  As you
  

22   look here, there is something to do with some
  

23   options for stock, common stock (indicating).  That
  

24   I do partake in, but not the bonus, so-called.
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 1       Q.   When you were hired, you were granted the
  

 2   option of purchasing 5,000 shares of the company
  

 3   stock.  Did you do that?
  

 4       A.   Yes and no.  I was not eligible to purchase
  

 5   those upon hire by the company, which is what you
  

 6   stated.  Instead that happened sometime later.  My
  

 7   recollection is it was a number of months later,
  

 8   four, six, eight months.  At that point Jignesh came
  

 9   to me and said, "Here's your stock option grant."
  

10   End of answer.
  

11       Q.   Have you received any additional grants of
  

12   stock since you've been at Imprivata?
  

13       A.   No.
  

14       Q.   What was your last salary at IBM?
  

15       A.   I don't rightly recall.  I'm sure it's on
  

16   record.  My understanding is it was a little bit
  

17   under this 135 printed here.  Maybe it was 133,
  

18   almost a negligible difference.
  

19       Q.   When you began interviewing at Imprivata
  

20   and got a job offer and accepted employment at
  

21   Imprivata, you did not advise IBM that you were
  

22   doing that?
  

23       A.   Correct.
  

24       Q.   And at the time you were on a leave of
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 1   phone.
  

 2       Q.   So is it fair to say that you've exhausted
  

 3   your recollection concerning what Mr. Feldman told
  

 4   you about Mr. Tuvell's performance on this telephone
  

 5   call?
  

 6       A.   To the best of my knowledge I have provided
  

 7   all the information that I can regarding the content
  

 8   of the conversation with Mr. Feldman on the
  

 9   telephone.
  

10       Q.   Okay.  Did Mister -- what to your
  

11   recollection did Mr. Feldman say concerning problems
  

12   that Mr. Tuvell had working with others on this
  

13   telephone call?
  

14       A.   I cannot recall the exact words that
  

15   Mr. Feldman used to express the issues that had
  

16   occurred.  To the best of my recollection I can
  

17   state that Mr. Tuvell had been in at least two
  

18   positions and in both of those positions he had
  

19   technical skills that was -- but he had not been
  

20   able to work well with the team in order to achieve
  

21   the level of productivity that was expected and
  

22   hoped of him.
  

23       Q.   Was anything else said concerning problems
  

24   Mr. Tuvell had?
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 1   specifics I cannot recall them at this moment.
  

 2       Q.   Did Mr. Feldman refer to Mr. Tuvell's
  

 3   short-term disability during this telephone call?
  

 4       A.   To the best of my knowledge we did mention
  

 5   that he was on short-term disability at this time
  

 6   as --
  

 7            MR. PORTER:  Let him finish.  Rob, he's
  

 8   still answering.
  

 9       A.   The context of that was that he was on
  

10   short-term disability, that we did not have a date
  

11   specifically when he was coming back and that
  

12   because of the short-term disability that we -- I'm
  

13   trying to recall if we discussed the -- whether or
  

14   not that actually prevented him from providing a
  

15   performance review.  I don't recall.
  

16       Q.   (BY MR. MANTELL) Did Mr. Feldman tell you
  

17   about any medical condition or diagnosis suffered by
  

18   Mr. Tuvell?
  

19       A.   To the best of my knowledge Mr. Feldman did
  

20   not discuss any medical diagnosis regarding
  

21   Mr. Tuvell.
  

22       Q.   Did you have any idea at this point why
  

23   Mr. Tuvell was on short-term disability?
  

24       A.   I did not at that point have any idea why
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 1   Mr. Tuvell was on short-term disability.
  

 2       Q.   At that point did you have knowledge that
  

 3   Mr. Tuvell had taken short-term disability as a
  

 4   reasonable accommodation?
  

 5       A.   At that point I did not have any
  

 6   information regarding why Mr. Tuvell was on
  

 7   short-term disability.
  

 8       Q.   During this telephone call with Mr. Feldman
  

 9   on December 13, 2011 did Mr. Feldman indicate to you
  

10   that human resources had become involved with
  

11   Mr. Tuvell's situation?
  

12       A.   I do not recall that Mr. Feldman indicated
  

13   that human resources had become involved in any
  

14   situation with Mr. Tuvell.
  

15       Q.   In this conversation with Mr. Feldman did
  

16   he indicate that IBM's legal department had become
  

17   involved with Mr. Tuvell's situation?
  

18       A.   I do not recall that Mr. Feldman indicated
  

19   that IBM legal had become involved with any
  

20   situation regarding Mr. Tuvell.
  

21       Q.   In this conversation did Mr. Feldman
  

22   indicate to you that Mr. Tuvell had filed claims
  

23   alleging harassment or discrimination?
  

24       A.   I do not recall that Mr. Feldman mentioned
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 1   any claims regarding harassment or discrimination in
  

 2   the conversation that we had.
  

 3       Q.   Did you ever learn that Mr. Tuvell had
  

 4   filed internal claims of harassment or
  

 5   discrimination prior to the rejection of Mr. Tuvell
  

 6   for the 579 position?
  

 7       A.   No, I did not.
  

 8       Q.   So after this telephone conversation that
  

 9   you had with Mr. Feldman on December 13th is it fair
  

10   to say that you then continued the Sametime chat?
  

11       A.   The Sametime chat stays open until you
  

12   close it, so the indication here from this
  

13   transcript is that I did not close the screen.
  

14       Q.   So the Sametime chat was open even though
  

15   you were talking on the phone; is that correct?
  

16       A.   That is correct.
  

17       Q.   Okay.  And after the phone call ended is it
  

18   fair to say that you restarted texting with
  

19   Mr. Feldman?
  

20       A.   Technically it would be chatting, but yes,
  

21   I -- I did reinitiate the chat apparently at 1348.
  

22       Q.   Okay.  Now, at one point you ask if
  

23   Mr. Feldman wants to start private screen.  Do you
  

24   see where it says that?
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