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Settlement in Tolan v. Cotton

Last year, SCOTUS summarily reversed a grant of
summary judgment against a plaintiff in a § 1983
action, concluding that the district court had
impermissibly resolved disputed facts in defining the
factual context for purposes of qualified immunity. I
wrote about the case, arguing that, through some

procedural confusion, it might indicate a new scrutiny
of this sort of sub silentio fact-finding on qualified
immunity.

SCOTUS remanded the case to the Fifth Circuit to
reconsider whether other, undisputed facts supported
qualified immunity; the Fifth Circuit sent it back to the
district court. In September, the court granted summary
judgment in favor of the city and sent the individual
claim to trial, commenting that SCOTUS would not "be
satisfied if we didn’t take this case to trial." After one
day of trial, the case settled for $ 110,000, a typical

outcome for cases that do not go away on summary
judgment and a typical settlement amount for a claim
involving serious-but-not-life-threatening injuries.
(H/T: Jonah Gelbach of Penn).

An interesting side note: Tolan sought to have District
Judge Melinda Harmon recuse over comments she
made at the pretrial hearing on the eve of trial. The
basis for the motion was a newspaper article reporting
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on the conference; the article quoted Harmon as saying
she was tempted to grant summary judgment on the
individual claim, but read SCOTUS as hinting that the
case should go to trial. The article also quoted her as
saying she was "confident" and "had faith" in her
opinion and thought she was right the first time.

The court rightly denied the motion. She stated that
some of the statements were taken out of context and
referred to the claim against the city, not the individual
officer. Other statements involved legalities and
interpretations of law, with no discussion of what
material facts might be undisputed or not. Moreover,
there is nothing improper with the judge stating that
she continues to believe she was right about her initial
summary judgment decision on the individual claim
(the one SCOTUS reversed). My experience is that
district judges always continue to believe they were
right even after being reversed. But that does not impair
their ability to apply and follow that decision, much less
indicate favoritism or antagonism towards the party
against whom they originally ruled. Otherwise, a case
should be assigned to a new district judge whenever
there is a reverse-and-remand, which would create all
sorts of unworkable procedural problems in complex
cases.
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